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PREFACE. 


VERY  shortly  after  the  appointment  of  Lord 
Redodau  to  the  Chancellorship  of  Ireland,  the  Editors 
of  these  Reports,  attracted  hy  that  spirit  of  discussion 
which  his  Lordship  introduced  and  uniformly  encou- 
raged, resolved,  by  a  regular  attendance  in  the  Court  of 
Chancery,  to  profit  by  so  eminent  an  oportunity  of  acquir- 
ing information  :  nor  was  it  long  until  the  general  wish 
ofthe  profession,  both  in  England  said  Ireland,  to  have  his 
Lordship's  decisions  collected  and  preserved,  induced  them 
to  attempt  the  office  of  arranging  and  publishing  notes  ori- 
gmafly  designed  for  private  use  alone.  They  now  lay  before 
the  profession,  the  First  Volume  of  their  work ;  and,  with* 
out  affecting  to  think  that  they  have  wholly  failed  in  their 
design,  they  hope  their  claims  to  approbation  may  be  tried, 
not  by  the  rigour  of  strict  critical  justice,  but  by  that  candid 
and  favourable  indulgence,  to  which  the  desire  of  being  use- 
fid  (however  imperfect  the  execution)  is  always  entitled. 

Ixk  truth,  although  #in  point  of  anxious  diligence,  the 
Editors  caanot reproach  themselves,  and  although  they  have 
been  favoured  with  assistance  die  most  valuable  and  the 
most  flattering,  they  are  far  from  having  reached  their  own 
ideas  of  the  perfection  to  which  a  work  of  thtsnature  might 
be  brought.  Several  defects  have  been  discovered  by  them- 
selves, too  late  for  remedy*  others,  which  have  escaped 
them,  will  doubtless  ba  noticed  by  the  learned  and  acute 
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reader :  for  these  latter,  they  rely  upon  the  lindtititft  of  the 
Gentlemen  of  the  Profession,  for  a  coiiitittanicatiob  of  such 
instances  as  may  occur  ; '  that,  if  practicable,  the  eaHlest 

opportunity  may  be  taken  to  correct  them.  y 

* 

Without  laying  down  any  invariable  rules  on  which  to 
proceed,  the  object  of  the  Editors  has  been  to  report  each 
Case  in  the  form  best  suited  to  its  circumstances.  Although 
they  have  endeavoured  always  to  detail  facts  as  concisely 
as  clearness  and  fidelity  would  allow,  their  statements,  they 
are  aware,  in  some  instances  run  to  a  length  that,  if  not  ne- 
cessary, would  be  unpardonable  :  yet  they  are  persuaded 
that  on  careful  examination  they  will  be  acquitted  of  hav- 
ing, in  any  instance,  lengthened  or  embarrassed  the  Report 
by  the  insertion  of  superfluous  matter ;  an  imputation 
which  they  are  particularly  anxious  to  avoid.  In  *tsting: 
the  arguments  at  the  bar,  they  have  endeavoured  to  collect 
the  substance  of  all  instead  of  reporting  each  separately,  in 
consequence  of  which j  they  h&ve  been  obliged  (in  many  in- 
stances with  considerable  reluctance)  to  abridge  with  great 
freedoms  and  to  sacrifice  to  brevity,  specimens  df  legal- 
knowledge  and  forensic  eloquence,'  which  they  would  hate 
felt  a  pride  and  a  pleasure  in  recording.  The  judgment  of  the 
court,  they  have  been  cautious  m  attempting  to  compress  ; 
lest  they  should  break' that  chain  of  thought  and  reasoning, 
without  which  the  precise  ground  of  the  decision  might  be? 
mistaken  and  obscurity  frequently  ensue.  And,  in  ge- 
neral, they  have  subjoined  either  a  copy  or  an  abstract 
of  the  Decree  or  Order,  as  finally  settled  and  entered  in 
the  Register's  Book :  this  addition  was  made  upon  a  sug-v 
gestion  entitled  to  their  highest  respect;  and  although 
not  sanctioned  by  general  example,  they  have  no 
will  be  acceptable* 
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III.  prosecuting  their  design,  the  Editom  acknowledge, 
with  grstittade,  that  they  have  received  much  valuable 
assistance.  *  Their  brethren  of  the  bar  have,  on  all  occa- 
sions contributed  their  aid,  with  a  prompt  and  friendly 
zeal,  worthy  the  enlightened  Professors  of  a  liberal  science. 
The  obliging  alacrity  with  which  such  papers  as  the  Edi- 
totphad  occasion  to  call  for,  have  been  furnished  by  the 
Solicitors  concerned,  demands  their  sincere  thanks:  Nor 
can.,  they  omit  particularly  to  express  their  obligations  to 
the, Deputy  Register,  and  the  Gentleman  employed  in  hi* 
Office;  whose  ready  attention  at  all  times,  very  much 
facilitated r  their,  pursuit. 

Bat  above    all,  the  Editors  feel  themselves  obliged  to 
the  noble  and  learned  Lord  whose  adjudications  they  re* 
cord,  for  the  encouragement  a.nd  assistance  with  which  he 
has  honoured  this   undertaking*     Even  in  the  midat  of 
those  arduous  and  laborious  duties  which  he  discharged 
so  ably  and  so  conscientiously,  his  Lordahip  was  pleased 
not  only  to  notice,  their  attempt,  tot,  in  some  instances, 
to  employ  in  a  revision  of  their  notes  all  that  critical  sad 
laborious   accuracy  which  was  so    peculiarly  his  own*. 
Anxiously   desirous  to  establish  in  Ireland  a  system   of 
equitable  jurisprudence,  suited  to  the  habits  pf  the  coun- 
try, yet  founded  on  the  acknowledged  principles  of  the 
Laws  of  England;  whatever  tended,  however  remotely, 
to  advance  that  object,  was  considered  not  beneath  his 
notice :  hence  it  was  that  the  endeavours  of  the  Editors 
to  render  these  Reports  faithful,  received  his  countenance 
and  advice ;    and  thus,  in  the  minutest   as   well  as  the 
most  important  instances,  were  the  labours  of  that  con* 
siynmate   Lawyer  and   truly  accomplished  Judge,    in- 
cessantly directed  to  accomplish  the  same  great  object. 
In    Court,   "  whilst  his  impartial  attention   secured    to 
M  the  honest  suitor  the  full  investigation  of  his  claims, 
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a  whilst  his  sagacity  and  patience  took  away  from  fraud 
"  all  hope  of  impunity  and  all  pretext  for  complaint,"* 
in  the  closet,,  no  opportunity  was  neglected  to  raider  his 
labours  serviceable  to  the  community  as  well  as  to  the 
parties ;  to  future  times  as  well  as  to  the  present. 


To  be  considered  instrumental  in  a  scheme  of  sack  extensive 
utility,  would  satisfy  the  warmest  wishes  of  the  Editors; 
how  far  they  have  succeeded,  time  and  public  opinion  most 
determine*  But  although  they  should  be  disappointed  in 
their  hope  of  being  useful  to  others,  they  will  ever  be  sensible 
of  the  satisfaction  and  improvement  which  the  attempt 
has  afforded  to  themselves.  So  long  as  they  live  will  they 
entertain  a  sentiment  of  grateful  respect  towards  his  Lord- 
ship "  for  the  instruction  they  received  in  attending  to  the 
"  series  of  decisions,  bywbicti,  during  a  period  of  four  years, 
44  he  advanced  the  science  which  they  profess."* 


Lecson-strect)  Dubkn, 
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•  See  the  reply,  by  the  Attorney  General  in  the  name  of  th£Bar, 
to  his  Lordship's  Farewell  address,  March  4th,  1806. 


The  following  persoaagis  presided  in  the  several  Courts  in  Dublin, 
at  the  period  of  the  commencement  of  these  Reports. 

*  *  i  *■  *    »  - 

Lo*D  CfrVWKJELfcOR. 

Right  Honourable  John.  Baron  Redesdak. 

Master  of  the  Rolls. 
Sir  Michael  Smith.  Baronet. 

KING'S  BENCH. 
hosjx  Chief  Justice. 

Right  Honourable  Arthur,' Lord  Kilwardca. 

Justices, 

Hon.  Williarii  Downes. 

Hon.  Tankerville  Chamberlain. 

Hon.  Robert  Day. 

The  Hon.  Tankerville  Chamberlain  died  in  the  summer 
of  1802,  and  was  succeeded  by 
Hon.  Charles  Osborne.(a) 


COMMON  PLEAS. 
Lord  Chief  Justice. 

Right  Honourable  John,  Lord  Norbury. 

Justices. 

Hon.  Mathias  Finucane. 
Hon.  Luke  Fox. 
Hon.  Robert  Johnson. 

(a)  The  other  changes  which  tookfilace  during  the  flrograe  of  the  mrk  are 
noticed  o*  they  occur. 
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EXCHEQUER. 

Lord  Chief  Baron. 
Right  Honourable  Bany,  Viscount  Avonmore. 

'Bakoks. 

Hon.  Denis  George*  ••  •  * 
Right  Hon.  St.  George  Daly. 
Hon.  WillM&  8rf*ttu  '  Y     «         '    ..      .      > 
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AT  THE  SAME  PERIOD. 

Prime  Serjeant,  Arthur  Brown,  Esq. 
Attorney  General,  Right  Honourable  John  Stewart. 
Solicitor  General,  JamesflT'Cleland,  Esq. 
Second  Serjeant*  Sic  James  Gbatterton,  BatU    -, •  * 
Thin*  SegesntfAidbw'Mbore,  Esq. 

Recorder  or  Dublin. 

William  Walker,  Esq.         m 
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CASES 


IN 


CHANCERY,  &c 


On  Wednesday \  the  5th  day  of May ',  1802,  being  the 
first  sitting  day  of  Easter  Term,  the  Right  Honoura- 
ble Lard  Redesdale  sat  for  the  first  time  as  Lord 
Chancellor. 


ELLIS  v.  ELLIS.  1802. 


E 


May  10. 


DWARD  ELLIS  having  two  sons,  Thomas  and  Ed-  E .  E.  being; 
ward  (the  defendant)  and  having  been  displeased  with  his  with  his  eldest 
eldest  son  Thomas,  and  not  having  had  any  intercourse  with  f?n»  bequeath* 
him  for  many  years,  by  his  will,  dated  the  22d  of  January,  annuity,  and 
1773,  bequeathed  an  annuity  of  10/.  to  Thomas  during  his  jif?"^  daugh- 
life,  (which,  with  20/.  per  annum,  appeared  to  be  all  he  had  ter  of  his  said 
to  live  upon)  and  then  after  reciting  that  the  said  Thomas  «  married  and 
had  one  daughter,  namely  Maria  Ellis  (the  plaintiff)  he  be-  "t  if  *he  doci 
queathed  as  follows :  "  without  the 

<(  consent  of 
ff  his  trustees, 
•'  the  sum  of  400/. ;  one  moiety  to  be  paid  her  upon  her  marriage  with  such  consent, 
*«  the  other  moiety  in  one  year  after  :  hut  ifsaid  jfcf.  was  then  married,  or  should  marry 
"  without  consent,  said  sum  to  sink  into  his  personal  fortune."  M.  being  unmarried, 
is  not  entitled  immediately  either  to  principal  or  interest :  not  to  principal,  because  mar- 
riage is  a  condition  precedent,  and  the  legacy  therefore  contingent  until  then  :  nor  to 
interest,  because  the  legacy  is  payable  infuturo  and  no  sufficient  ground  of  implication 
that  interest  was  intended  in  the  mean  time.  E.  £.does  not  appear  to  have  put  himself 
towards  M.  in  loco  parentis. 

Vol.  I.  B 


V. 

Ellis. 


CASES  IN  CHANCERY. 

1802*  *  "  Now,  if  said  Maria  be  unmarried,  and  does  not  marry 
Ellis  u  without  the  consent  of  my  trustees  or  the  survivor  of 
"  them,  I  devise  and  bequeath  unto  my  said  grand-daughter 
-  "  Maria  Ellis^  the  sum  of  400/.  one  moiety  whereof  to  be 
"  pqjd  her  upon  her  marriage,  if  such  marriage  should  be 
44  with  the  consent  of  my  said  trustees  or  the  survivor  of 
44  them,  and  the  other  moiety  in  one  year  after  such  marriage  j 
44  but  if  said  Maria  be  now  married,  or  marries  without 
44  such  consent,  the  said  sum  of  400/.  is  to  sink  in  the  per- 
44  sonal  fortune." 

The  testator  then  devised  his  real  estates  and  chattel  in- 
terests (which  were  considerable)  with  the  residue  of  his 
personal  fortune  to  trustees,  upon  trust  to  pay  over  the  rents, 
issues  and  profits,  and  the  interests  thereof  to  the  defendant, 
for  and  during  his  life,  with  other  limitations  over;  and  he 
died  in  the  year  1773,  the  plaintiff  being  then  about  fourteen 
years  of  age,  and  unmarried. 

• 

The  plaintiff  having  been  left  unprovided  for  by  her 
father,  and  dependent  on  her  mother,  who  was  herself  in 
narrow  circumstances,  in  May  1 794  filed  her  bill  against 
her  uncle  Edward  and  the  trustees  of  her  grand-father's 
will,  paying  an  account  of  what  was  due  to  her  for  principal 
and  interest  on  the  foot  of  said  legacy,  and  that  the  same 
should  be  paid  to  her ;  or,  if  the  court  should  be  of  opinion 
that  she  was  not  entitled  to  have  the  principal  paid,  that  she 
should  be  paid  the  interest  due,  and  that  the  principal  should 
be  laid  out  upon  security,  and  the  interest  paid  to  her  from 
time  to  time. 

This  cause  was  first  heard,  on  the  24th  and  25th  of  Feb- 
ruary 1801,  before  Sir  Michael  Smith,  CtisU  Sig.  (in  the 
absenceof  Lord  Clare)  andstoodover  until  this  day,  when 
it  was   argued  by  Mr.  GPGrady  and  Mr.  W.  Johnstor^ 


CASES  IN  CHANCERY. 

for  the  plaintiff,  and  Mr,  Burston  and  Mr.  Mayne  for  the         1 802. 

defendants.  ii,  l  l  i  s 

v. 
Ellis. 
For  the  plaintiff  it  was  argued  that  this  case  ought  to  be  ' 

considered  as  falling  within  the  rule,  which  gives  interest 
upon  a  legacy  given  by  a  parent  to  a  child  ;  the  grand- 
father must  be  taken  to  have  put  himself  in  loco  parentis  /  he 
must  have  been  aware  of  the  inability  of  the  son  to  pro- 
vide for  his  daughter,  having  left  him  only  a  small  an- 
nuity, and  by  his  bequest  of  400/.  to  the  daughter,  he 
has  shewn  a  disposition  to  provide  for  her  himself.  If  so, 
this  case  is  within-  the  rule  in  Cricket t  v.  Dolby,  3  Ves. 
Jun.  13,  and  Mitchell  v.  Bower,  ibid.  287.  If  so,  then 
whether  this  legacy  be  payable  before  marriage  or  not, 
tliis  court  will  give  interest  by  way  of  maintenance,  the 
child  having  no  other  provision.  Heath  v.  Perry,  3  Atk. 
101.  But  the  condition  expressed  in  the  will,  u  if  said 
"  Maria  be  unmarried,  and  does  not  many  without  con- 
44  sent,"  fee.  must  be  construed  to  be  a  condition  subse- 
quent,  otherwise  the  same  inconvenience  would  occur  as 
in  Peyton  v.  Bury,  2  P.  Wms.  626,  where  a  residue  was 
bequeathed  to  Jane  Styles  provided  she  married  with  con- 
sent of  A.  and  B.  and  if  she  should  marry  otherwise,  then 
the  residuum  was  devised  over  ;  and,  by  the  Master  of  the 
Rolls,  4<  In  the  nature  of  the  thing,  and  according  to  the 
intention  of  the  testator,  this  could  not  be  a  condition 
precedent ;  for  at  that  rate,  the  right  to  the  residuum 
might  not  have  vested  in  any  person  whatever  for 
twenty  or  thirty  years  after  the  testator's  death.'* 
Then  according  to  the  cases  of  Nicholls  v.  Osborne,  2  P. 
Wms.  419/  Taylor  v.  Johnson,  2  P.  Wms.  504;  Tis- 
sen  v.  Tissen,  1  P.  Wms.  500/  Chaworth  v.  Hooper, 
1  Bro.  Ch.  C.  82  /  and  Hawkins  v.  Combe,  ibid.  135, 
the  plaintiff  ought  to  have  the  interest  paid  her  until 
the  principal  becomes  payablei  In  this  case,*  from  the 
words, 4t  if  said  Maria  be  now  married,  or  marries  without 
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1802.        "  such  consent  the  said  sum  o/400l.  is  to  sink  in  the  personal 

Ellis        "  fortune"  it  is  to  be  inferred  that  the  testator  meant  to 

v-  sever  this  sum  from  the  heap  and  bulk  of  his  estate,  and 

: —  that  it  never  was  to  become  part  of  the  residuum  but  upon 

an  event  which  never  has  happened ;  this  brings  it  within  the 
case  of  Acher ley  v.  Vernon,  1  P.  Wms.  783,  where  (as  Lord 
Hardwicke  observes,  1  Atk.  103)  "  the  governing  circum- 
"  stance  was,  that  the  testator  had  directed  the  residue 
u  to  be  laid  out  in  land  after  the  debts  and  legacies  paid,  and 
"  Lord  Macclesfield  was  of  opinion  that  until  the  debts 
,  u  and  legacies  were  paid,  nothing  was  to  be  laid  out  in 

"  land."  At  all  events,  the  plaintiff  is  entitled  to  an  appro- 
priation for  securing  the  legacy.  Green  v.  Pigott,  1  Bro. 
Ch.  C.  104. 

For  the  defendants,  it  was  insisted,  1st.  That  there  was  no 
intention  appearing  to  have  been  expressed  by  the  testator 
to  give  interest  by  way  of  maintenance,  and  that  such  in- 
tention must  be  expressed,  or  to  be  collected  by  strong 
implication,  in  order  to  entide  thW  legatee  to  interest,  in 
all  cases  except  where  the  legacy  is  given  by  a  parent  to  a 
child.  Crickett  v.  Dolby,  3  Fes.  Jun.  13  ;  Tyrrell  v.  Tyr- 
rell, 4  Ves.  Jun.  1.  And  this  case  is  not  like  that  of  a 
legacy  from  a  parent  to  a  child,  for  a  grand-father  is  not 
under  a  moral  obligation  to  support  his  grand-child,  2  Atk. 
429,  nor  is  there  any  authority  by  which  that  obligation 
is  imposed  on  the  grand-father,  if  he  should  think  pro- 
per, as  in  the  present  case,  to  make  a  slender  provision 
for  the  father  of  the  child.  2dly.  The  condition  of  mar- 
riage with  consent,  &c.  is  a  condition  precedent,  and  the 
condition  not  having  been  as  yet  performed,  the  legacy 
has  not  vested;  Elton  v.  Elton,  1  Wils.  159,  (3  At  A.  504, 
and  1  Ves.  4,  S.  C.)  and  Atkins  v.  Hiccooks,  1  Atk.  500. 
She  cannot  therefore  be  as  yet  entitled  to  the  interest 
Shaw  v.  Cmiliffe,  4  Bro*  Ch*  C.  144. 
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The  Lord  Chancellor — (after  stating  the  facts  of  the         *802. 


case,  and  observing  that  Acherley  v.  Vernon  was  a  singular        Ellis 
case,  and  that  Lord  Hardwigke  was  dissatisfied  with  it)—-       Ellis. 
The  rules  of  law  on  this  subject  are  now  laid  down  with  * 
great  precision,  and  it  is  better  for  the  public  that  courts 
should  adhere  to  general  established  rules,  than  that  those  Acherley  ▼. 
rules  should  yield  to  circumstances  of  compassion  in  parti-  &££!£&: 
cular  cases,  however  strong.     The   general  principle  is, 
that  a  legacy  payable  at  a  future  day  does  not  carry  interest 
unless  it  be  from  a  father  to  a  child  who  has  no  other  pro- 
vision, or  unless  there  be  something  on  the  face  of  the 
instrument,  from  whence  it  can  be  inferred  that  the  testa- 
tor considered  interest  as  incident  to  the  legacy.     In  the 
case  of  a  father  and  a  child  having  no  other  provision,  it 
is  considered  as  a  necessary  implication  that  the  legacy  shall 
bear  interest,  because,  he  being  bound  to  provide  main- 
tenance for  his  child,  and  having  made  a  provision  by  a 
legacy  payable  at  a  future  day,  must  be  presumed  to  intend 
that  the  child  should  be  supported  in  the  mean  time ;  but 
this  implication  is  ousted,  if  he  provides  any  maintenance 
for  the  child,  however  small  the  maintenance,  and  however 
large  the  legacy. 

* 

This  seems  to  distinguish  the  case  of  parent  and  child 
from  every  other  except  where  the  testator  has  put  him- 
self in  the  place  of  a  father.  Whether  Mr.  Vernon  ap- 
peared to  have  done  so  in  that  case  of  Acherley  v.  Vernon^  I 
shall  not  discuss  now :  Lord  Macclesfield  assumed  it  as 
one  ground  of  his  decision,  and  therefore  I  will  take  it  that 
the  circumstances  of  that  case,  whatever  they  were,  did  put 
him  into  that  situation.  I  remember  a  case  before  Lord 
Bathurst,  where  a  grand-father  having  taken  the  children 
of  a  son  who  had  ruined  himself,  educated  them  entirely, 
and  by  his  will  gave  the  son  a  provision  by  way  of  annuity 
provided  he  did  not  interfere  with  the  children,  and  then 
gave  legacies  to  the  children.  Lord  Bathurst  thought  this 


V. 

Ellis. 
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1802.        sufficient  to  raise  the  implication,  and  interest  was  decreed. 

Kllis  So,  in  a  case  which  I  recollect,  before  Lord  Rosslyn,  where 
a  testator  gave  legacies  to  the  natural  children  of  his  son 
-  payable  at  a  future  day,  he  gave  no  maintenance  in  the 
mean  time,  but  by  his  will  directed  that  his  trustees 
should  be  guardians  to  the  children  (which  he  had  no 
power  to  do)  and  gave  directions  how  they  should  be  edu- 
cated :  The  children  had  no  other  provision,  and  ft  was 
considered  as  a  necessary  implication  from  the  whole  will, 
that  he  intended  to  give  interest. 

Now,  does  this  case  amount  to  any  of  these  I  The 
testator  makes  a  small  provision  for  his  eldest  son,  and 
then  proceeds  to  make  the  bequest  in  question.  Du- 
ring the  life-time  of  the  father  a  provision  was  made, 
however  small,  on  which  the  father  might  maintain  him- 
self and  his  child  ;  and  the  testator  probably  thought  that 
the  daughter  would  be  married  before  the  death  of  her 
father.  And  on  the  whole  of  the  will,  it  must  be  under* 
stood  that  the  testator  meant  not  to  give  any  legacy  to  his 
grand-daughter  unless  she  were  married.  Under  these  cir- 
cumstances I  think  this  legacy  cannot  bear  interest.  If 
married  the  grand-daughter  will  be  entided  to  400/.  ;  if 
she  shall  die  unmarried,  that  sum  will  sink  into  the  resi- 
due. Taking  the  whole  together,  marriage  must  be  con- 
sidered as  a  condition  precedent ;  so  that  the  legacy  is 
wholly  contingent.(tf) 

(a)  In  Crickett  v.  Dolby,  3  Vea.  Jun.  16,  the  Master  of  the  Rolls 
intimates  an  opinion  very  strongly  that  "  a  wife  would  come  within 
"  the  same  exception  as  a  child  and  be  entitled  to  interest  on  a 
"  legacy  payable  at  a  future  day."  He  is  also  reported  to  have 
said  during  the  argument  of  that  case,  that  "  If  a  father  by  will 
"  gives  his  natural  child  a  portion  payable  at  21,  the  court  will  not 
"  say  it  was  intended  to  starve  in  the  mean  time,  but  will  allow 
"  maintenance."  However,  in  Perry  v.  Whitehead,  6  Fe&.  Jun. 
547,   Lord  Eld  on  seems  to  intimate  a  doubt  in  that  case,  except 
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Reg.  Lib.  xlviii.  105.  u  Let  defendant  Edward  Ellis  1802. 
44  on  or  before  the  last  day  of  term,  invest  in  govern- 
44  ment  securites  with  the  approbation  of  the  master,  the 
44  sum  of  400/.  being  the  amount  of  the  legacy  given  to 
44  plaintiff  and  in  the  pleadings  particularly  mentioned, 
44  and  thereupon  let  such  securities  be  deposited  in  the 
44  Bank  of  Ireland  to  the  credit  of  this  cause,  with  the 
44  privity  of  the  Accountant- General,  and  decree  the 
44  defendant  E.  Ellis  entitled  to  such  interest  as  shall  from 
"  time  to  time  become  payable  on  said  securities  until  the 
44  contingency  shall  happen  on  which  the  plaintiff  may  be- 
44  come  entided  thereto,. and  accordingly,  let  the  Account- 
44  ant-General  draw  on  the  bank  in  favour  of  said  de- 
44  fendant  E.  Ellis,  for  such  interest  half  yearly,  and 
44  upon  the  happening  of  such  contingency  as  aforesaid,  or 
44  upon  the  death  of  th£  plaintiff,  let  the  parties  be  at 
44  liberty  to  apply  to  the  court  for  a  transfer  of  such  secu- 
44  rities ;  and  decree  the  defendant  is.  Ellis  and  Singleton 
44  Harpur  entitled  to  retain  their  costs  in  this  cause  out 
44  of  the  trust  fund  in  the  pleadings  mentioned. 

there  be  something;  more  than  simply  the  legacy  to  shew  that  the 
testator  pot  himself  in  loco  parentis  ;■  and  in  DcMazar  v.  Pybu%y 
4  Fes.  Jun*  647,  which  was  the  case  of  natural  children,  though 
the  point  of  interest  was  given  up,  it  was  waved  expressly  on  the 
ground  that  there  was  sufficient  from  whence  to  infer  that  the  tes- 
tator placed  himself  in  loco  parentis.  In  this  last  case  the  testator 
appointed  guardians  by  his  will  to  the  natural  children,  and  gave 
other  marks  of  parental  anxiety  about  them. 


1802. 
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LORD  COURTOWN  v.  WARD  AND  OTHERS. 


July  16.        j  j 

Tenant  re-      ^  PON  a  motion  on  a  former  day  for  an  injunction  to 

■trained  from  restrain  the  defendants.  Ward  and  others,  who  were  ten- 
cutting  turf  for  '  * 

*aU  (his  lease  ants  to  the  plaintiff,  from  cutting  turf  for  sale,  being  en- 
Stovfrs^niy)*  tMed  only  to  a  right  of  estovers  by  their  leases,  a  con- 
notwithstand-    ditional  order    had   been   obtained:    against  which   the 

in*  an  uninter-    ,-,  i  •      i         i  *  «•  «      • 

rupted  practice  defendants  on  this  day  shewed  cause  on  an  affidavit  stating, 
for  80  years.       tjiat  t^ey.  ^^  ^q^  under,  whom  they  derived  as  tenants 

to  the  plaintiff  had  been  in  the  habit  of  cutting  turf  for 
sale  for  upwards  of  eighty  years,  and  insisted  on  this  as 
establishing  their  right. 

The  Lord  Chancellor. 

Where  a  tenant  abuses  a  right  of  estovers  by  using  it 
for  a  purpose  or  to  an  extent  which  his  lease  or  tenure  does 
not  authorise,  it  is  a  proper  case  for  an  injunction  to  be 
granted  by  this  court ;  and  no  length  of  abuse  will  au- 
thorise the  tenant ;  for  as  between  him  and  his  landlord, 
the  only  mode  of  ascertaining  the  right  is  by  the  lease  or 
agreement  under  which  the  tenant  holds*  And  though  by 
an  abuse  of  their  right  these  tenants  may  have  used  it  to 
an  extent  not  authorised,  this  can  never  give  them  a  right 
against  their  landlord.  For  still  it  is  only  by  his  permission, 
and  because  the  landlord  does  not  think  fit  to  punish  every 
abuse,  the  tenant  shall  not  by  that  gain  a  prescriptive 
title  against  his  landlord.  It  would  be  a  fraud  to  allow 
him  to  do  so.  The  allowance  of  the  abuse  is  only  by  the 
indulgence  and  permission  of  the  landlord,  and  shall  never 
be  turned  against  him  by  the  tenant.  The  tenant's  pos- 
session, even  when  abusing  his  right  or  exercising  it  to  an 
extent  not  authorised  by  his  tenure,  is  still  the  landlord's 
possession. 
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Heg»  lab.  Ixxv.  107.    "Disallow  the  cause  shewn  and         1802. 


9 


u  make  the  conditional  order  absolute.  The  turf  already  cut,  l.Courtoww 

"  not  to  be  removed,  save  for  the  use  of  the  farm."  v. 

Ward  and 
others. 


general  rule. 
The  right  hon.  the  lord  chancellor 

is  this  day  pleased  to  declare  it  as  a  general  rule,  that  in 
future  in  all  cases  where  the  plaintiff  shall  obtain  an  injunc- 
tion for  want  of  an  answer,  the  defendant  on  filing  his  an- 
swer may  dissolve  such  injunction,  by  giving  the  first  rule  to 
the  plaintiff's  clerk,  and  in  six  days  after  (exclusive  of 
Sunday)  by  serving  the  second  rule  on  the  plaintiff's  clerk, 
shall  be  absolute  without  further  motion,  unless  the 
les  exceptions  within  four  days  (exclusive  of  Sun- 
day) or  moves  on  equity,  confessed  within  eight  days  (ex* 
elusive  of  Sunday)  after  service  of  said  second  rule.  But  if 
the  court  shall  not  be  sitting  to  hear  motions  on  the  eighth 
day  after  service  of  the  second  rule,  then  the  plaintiff  may 
move  on  equity  confessed  on  the  first  day  of  motions,  hav- 
ing entered  the  notice  of  such  motion  with  the  register. 
And  all  notices  of  motions  for  injunctions,  or  for  continuing 
injunctions  on  equity  confessed  by  the  defendant's  answer 
so  entered  with  the  register,  shall  be  put  in  a  list  for  the 
next  day  of  motions,  and  shall  be  called  on  at  the  sitting  of 
the  court. 


Abv.  13. 
Injunctions. 


Vol.  I. 
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1  r%  PEARSON  v.  PEARSON,  LYNCH  AND  OTHERS, 

Dec.  16. 

A  legacy  be-    J[  he  ^ill  was  filed  by  the  executor  of  Matthew  Pearson. 

queathed  gene-  J  ,  ,         .  * 

rally,  without    to  have  the  trusts  of  his  will  earned  into  execution  under  tot 

assigning  any      d;rection  of  A    court# 
time  For  pay-       *»**%^»**»**  ^-  M«v.  w^«*v 

ment,  bears  in- 
terest only  from        „      ..        ...  -  ...  ,  .      , 

a  year  after  the  By  this  will  several  pecuniary  legacies  were  bequeathed 
death  of  the       Wjth  directions  that  they  should  be  paid  within  a  week  after 

testator,  tho  J  g 

the  fund  out  of  the  death  of  the  testator,  or  in  failure  thereof  that  they 
bc'p^co,^  should  bear  interest  from  that  tiafe.  There  followed  other 
•ists  of  stock  legacies  to  Mrs.  Vlckers,  and  to  ■  ■■  FieAers  her  son, 
ten*,  yielding  which  were  given  generally  without  assigning  any  time  for 
immediate  pro-  payment,  and  the  residuum  was  bequeathed,  one  half  to  be* 

divided  by  the  executor  between  the  sons  and  daughters, 
grand-sons,  aritf  grand-daughters  of  testator's  cousins  Hoger 
and  Henry  Pearson,  share  and  share  alike ;  and  the  other 
moiety  to  his  said  executor  for  his  own  use,  subject  to  make 
good  the  other  demands  created  by  the  wilL 

The  testator  died  possessed  of  a  considerable  personal 
estate,  consisting  chiefly  of  bank  stock  and  government  de- 
bentures. One  question  which  arose  upon  the  will  was, 
whether  the  legacies  to  Mrs.  Vtekers  and  her  son  bore  in- 
terest, the  personal  estate  being  a  productive  fund. 

Mr.  Burne  and  Mr.  I\  W.  Greene,  for  these  legatees, 
cited  Maxwell  v.  Wettenhall,  2  P.  Wms.  27,  (4th  point).  "  If 
44  a  legacy  be  given  out  of  a  personal  estate,  consisting  of 
44  mortgages  carrying  interests,  or  of  stocks  yielding  profits 
44  half  yearly,  it  seems  in  this  case  the  legacy  shall  carry 
44  interest  from  the  death  of  the  testator." 

Mr.  HubandznA  Mr.  Scrivcn  on  the  other  side,  mention- 
ed the  case  of  Snell  v.  Dee,  2  SaJi.  f\S.  44  If  a  legacy  be  de- 
44  vised  generally,  and  no  time  ascertained  for  the  payment, 
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u  a  year  shall  be  allowed,  for  so  long  the  statute  of  dis-        1802. 


**  tribution  allows  before  the  distribution  be  compellable,     pEARS0N 
44  and  so  long  die  executor  shall  have,  that  it  may  ap-  v. 

c<  pear  whether  there  be  any  debts.  But  where  a  certain  ^fnc"8  a*' 
M  legacy  is  left  payable  at  a  day  certain,  it  must  be  paid  othf.es. 
M  with  interest  from  that  day."  Aad  in  Bilson  v.  Saun- 
ders, Select  Cases  in  Cham*  72,  2  Eq.  Abr.  566,  a  le- 
gacy was  left  to  an  infant ;  the  testator  had  a  great  deal 
of  money  in  bank  stock,  the  executor  was  residuary  le- 
gatee, and  on  a  bill  for  the  legacy,  the  question  was  whe- 
ther it  shall  bear  interest  and  from  what  time,  and  the 
-court  of  Exchequer  agreed  that  it  should  only  bear  inter* 
est  from  a  year  after  the  testator's  death,  for  as  legacies 
are  to  be  paid  after  debts,  the  executor  has  that  time  to 
inquire,  till  which  time  they  are  not  payable,  so  not  to 
bear  interest. 

Lord  Chancellor. 

As  to  the  reason  given  for  the  rule  mentioned  in  Max-  Maxwell  r. 
well  v.  Wettenhall,  that  the  legacy  is  payable  out  of  a  fund  ^Xcd"' 
which  is  yielding  profits,  I  take  it  that  makes  no(«)  differ- 
ence. In  ease  of  a  legacy  charged  upon  lands,  the  land 
yields  profit :  but  that  is  not  the  reason  that  in  such  case 
the  legacy  bears  interest  immediately.  The  rule  with 
respect  to  legacies  out  of  personal  estate  is  taken  from  the 
practice  in  the  ecclesiastical  courts,  where  a  year  is  given 
to  the  executor  to  collect  the  effects,  and  he  cannot  be 
called  upon  to  pay  before  that  time,  because  he  cannot 
know  until  then  what  fund  there  is  to  pay ;  in  conformity 
to  this  courts  of  equity  have  proceeded  in  the  case  of 
legacies  out  of  personal  estates.(i)  But  in  the  case  of 
legacies  charged  upon  lands  only,  where  no  day  of  pay- 
ment is  fixed,  interest  must  be  chargeable  from  the  death 
of  die  testator,  or  not  at  all. 

(a)  Vide  Gibionv.  Bott9  7  Fee.Jun.  97,  ace. 

(6)  Vide  Lord  Harowickk  in  Bedford  v.  Tobiny  1  Fet.  310,  <> 

ace. 
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1802. 

Pearson 

v. 

Pearson, 

Lynch  and 

others. 


Pecuniary  le- 
gacies bear 
interest  from 
the  expiration 
of  a  year,  al- 
though the 
fund  may  not 
become  dtspo- 
aable  till  after- 
wards. 


Nothing  can  be  more  settled  than  that  a  man's  saying, 
"  I  direct  all  my  stock  to  be  applied  to  the  payment  of 
"  legacies,"  will  not  make  those  legacies  bear  interest  one 
moment  sooner  than  they  otherwise  would :  whether  the 
fund  bears  interest  or  not  is  totally  immaterial  in  the  case 
of  pecuniary  legacies ;  I  remember  a  case  of  Greening  v. 
Barker,  where  the  fund  did  not  come  to  be  disposable  for 
the  payment  of  legacies  till  near  forty  years  after  the  death 
of  the  testator,  and  yet  the  legacies  were  held  to  bear 
interest  from  the  year  after  testator's  death,  and  the 
court  there  was  of  opinion,  that  it  was  a  general  settled* 
and  fixed  rule,  that  pecuniary  legacies  bear  interest  from 
the  expiration  of  twelve  months,  if  there  should  at  any 
time  be  a  fund  for  the  payment  of  them,  and  that  in  case 
the  fund  was  productive  within  the  twelve  months  all  the 
intermediate  profits  belonged  to  the  residuary  legatee. 
The  executor  may  pay  the  legacy  within  the  twelve 
months,  but  is  not  compelled  to  do  so :  he  is  not  to  pay 
interest  for  any  time  within  the  twelve  months,  although 
during  that  time  he  may  have  received  interest.  But  if 
he  has  assets  he  is  to  pay  interest  from  the  end  of  the 
twelve  months,  whether  the  assets  have  been  productive 
or  not. 


Whefethe 
suit  is  occa- 
sioned by  a 
difficulty 
arising  from 
the  will  of  the 
testator,  the 
costs  are  to  be 
paid  out  of  the 
general  fund 


Another  point  was  made  in  the  case  by  the  counsel  for 
the  plaintiff  (the  executor)  that  as  he  was  residuary  le- 
gatee for  a  moiety,  and  had  been  obliged  to  come  into 
equity  for  direction,  he  had  a  right  to  take  his  moiety 
without  being  subject  to  costs. 

■ 

Lord  Chancellor. 

Costs  must  be  paid  out  of  the  whole  fund,  for  the  diffi- 
culty in  the  case  is  one  created  by  the  testator's  will,  and 
it  is  a  general  rule  that  when  the  difficulty  is  created 
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by  the  will,  the  costs  are  to  come  out  of  the  general        1802. 
****'  W  Pearson 


V. 

ION, 

D 


Reg.  Lib.  xlviii./*/.  402, "  The  decree  as  to  the  point  in  Lynch  STn 
c*  this  case  merely  directed  an  account  of  testators  debts,      others. 
M  funeral  expenses  and  legacies,  and  that  his  personal  estate 
"  should  be  applied  in  payment  of  his  funeral  expenses 
41  and  debts,  in  a  due  course  of  administration,  and  then  in 
4i  payment  of  his  legacies." 

CO  JoMjftv-  £«**  3  Br*.  Ck.  C  25.     Studholme  r.  Hodg*on%  3  F. 
Wnu*  303,  mcc 


LAWRENSON  v.  BUTLER. 

_,  Dec. 7,8. 

JL  HE  bill  in  this  case  prayed  a  specific  performance  of  where  nothing 
an  agreement  to  execute  a  lease  of  the  lands  of  New-  ^&trmi*rte- 
town  and  the  other  premises  hereafter  mentioned  in  the  ment,  the  court 
Sheen's  County  for  three  lives,  with  a  clause  of  perpetual  decree  a  speci- 

re&ewaL  ficperfbrmance 

except  when 
the  right  to 

The  bill  stated  that  Edward  Butler  being  seized  of  the  mutual.1  *" 
lands  m  question  by  virtue  of  a  lease  for  lives  with  clause 
ci  perpetual  renewal,  did  on  the  24th  and  25th  of  September, 
1790,  by  deeds  of  lease  and  release,  made  subsequent  to 
his  marriage,  convey  the  said  lands  to  trustees,  to  the  use  - 
of  himself  for  life,  and  after  his  death,  subject  to  a  join* 
ture  to  his  wife,  to  the  defendant  Edmund  Butler  the  first 
son  of  the  said  marriage  his  heirs  and  assigns  for  ever. 
On  the  24th  of  April  1794,  Edmund  Butler,  previous  to  his 
then  intended  marriage  with  F*  Madden,  entered  into  a  set- 
tlement by  deeds  of  lease  and  release  to  which  his  father 
and  the  trustees  in  the  former  settlement  were  parties, 


14  CASES  IN  CHANCERY. 

1802*        whereby  the  lands  which  were  the  subject  of  the  4>H1  were 
Lawrenson  conveyed  to  trustees,  in  trust  to  permit  and  suffer  the  said 

v.  Edmund  and  his  assigns  to  receive  the  rents  and  profits  of 
Butler 
-^  the  same  during  his  natural  life,  with  remainder  to  tbe  issue 

^jnale  of  the  marriage,  with  the  ultimate  reversion  to  Edmund 
with  a  proviso  that  it  might  and  should  be  lawful  for  the  said 
Edmund  from  time  to  time  during  his  life  to  make  leases  of 
the  said  premises  for  three  lives  or  thirty  one  years,  and  by 
and  with  the  consent  of  the  trustees  under  their  fiends  and 
seals  to  make  leases  for  any  term  of  years  or  lives  with  or 
without  covenant  for perpetual  renervaly  so  that  there  should 
be  reserved  upon  every  such  lease  the  best  and  most  im- 
proved rent  that  could  reasonably  be  had,  without  fine  or 
other  compensation. 

The  marriage  took  effect,  and  Edmund  Butler  being 
•seized  of  the  lands  in  question,  in  March  1800,  entered 
into  a  treaty  with  the  plaintiff  for  a  lease  of  the  house 
and  demesne  of  Newtown.  The  plaintiff  agreed  to  take  the 
same  at  1/.  12s.  per  acre,  (which  the  bill  charged  to 
be  the  full  improved  rent)  on  a  lease  for  lives  renewable 
for  ever,  which  the  defendant,  Butter,  represented  he  had  a 
power  of  making  with  the  consent  of  the  trustees  under 
his  marriage  settlement.  Accordingly,  on  the  29th  of  March 
1800,  a  memorandum  in  writing  was  signed  by  the  parties 
to  the  following  effect :  "  That  said  Edmund  did  for  him- 
$i  self  and  his  heirs,  set  and  to  farm,  let  to  plaintiff  and 
44  his  heirs  die  house  and  demesne  of  Newtown,  and  also, 
**  eighteen  acres  on  die  north  side  of  BaUybooden  road, 
"  at  the  yearly  rent  of  1/.  13*.  per  acre  for  three  lives, 
u  with  perpetual  renewal,  paying  25/.  as  a  fine  for 
"  each  renewal,  and  that  plaintiff  did  ftgree  to  take  the 
*'  trees  on  the  said  lands,  and  all  or  such  of  the  said  Ed- 
**  mwtt/'s  stock  or  furniture  at  a  valuation  as  he  tfhould 
"  think  proper  to  dispose  of;  and  it  was  also  agreed,  chat 
44  plaintiff  should  take  twenty-two  acres,  catted  this  MliU 
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"  Scrub,  at  the  saote  rent."     And  to  this  memorandum        1802. 
these  words  were  added  "  <£#^>A  Lccwrcnson  (the  plaintiff)  LAWRENS01f 
u  doth  agree  to  pay  double  the  valuation  of  trees,  furniture,  v. 

"  and  stock."  And  there  was  an  indorsement  on  it  to  this  .  **VTLER*W 
effect:  "  That  Ralph  Larwrcnson  was  to  pay  a  further  sum 
"  of  100/.  to  WtUiam  Ryan  one  of  Butler's  creditors."  It 
was  further  charged  that  defendant  had  promised  to  pro- 
cure the  consent  of  the  trustees  to  execute  the  lease  but 
had  not  done  so,  and  now  refused  to  execute  it  himself. 

On  the  part  of  the  defendant  it  appeared  that  he  was 
involved  in  debt  and  desirous  to  raise  money,  and  had  with 
this  view  entered  into  the  treaty  with  the  plaintiff,  but  that 
having  remarked  to  him  the  obstacle  arising  from  his  being 
precluded  by  his  marriage  settlement  from  taking  a  fine,  it 
was  suggested  by  the  plaintiff  that  that  obstacle  could  be 
surmounted  by  plaintiff's  paying  to  him  double  the  valua- 
tion of  the  trees,  &c.  and  that  such  double  valuation  would 
not  be  considered  as  a  fine ;  and  that  under  that  impression 
he  signed  the  memorandum  :  that  the  memorandum  when 
signed  was  delivered  to  plaintiff's  friend  Mr.  Edward 
Lawrenton  (the  only  other  person  who  had  been  present  at 
the  transaction)  \vith  an  injunction  not  to  shew  it  or  dis- 
close its  contents  to  defendant's  father.  It  was  also  proved 
•a  the  part  of  the  defendant  that  the  nature  of  the  settle- 
ment was  mentioned  to  plaintiff  at  the  time  of  the  transac- 
tion, and  a  copy  of  it  delivered  to  Mr.  Edward  Lawrenson. 
The  trustees  refused  to  consent  to  defendant's  making  a 
lease  pursuant  to  the  agreement,  and  defendant  denied 
that  he  had  promised  to  procure  their  assent,  but  stated  by 
bis  answer,  that  having  repented  his  indiscretion,  he  went 
pn  the  day  next  but  one  after  the  agreement  was  executed 
fo  the  house  of  plaintiff's  friend  Mr.  Edward  Lccwrenson, 
ao4  told  him  he  would  not  abide  by  the  agreement.    As 
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1 802.       to  the  fact,  whether  the  rent  agreed  on  by  the  memorandum 

Lawrenson  was  l^e  kest  ^proved.rent,  there  was  evidence  on  both 
v.  sides. 


BUTLEA. 


Upon  the  opening  of  the  case  by  Mr.  Saurin  for  the 
plaintiff,  a  difficulty  being  suggested  whether  it  was  possible 
for  him  to  obtain  a  lease  according  to  the  terms  of  the 
agreement  for  want  of, the  consent  of  the  trustees. 

Mr.  Saurin  offered  to  take  a  lease  with  a  proviso  that 
it  should  be  void  as  against  issue  male,  and  contended  that 
the  defendant  should  at  least  be  obliged  to  execute  such  a 
lease  ;  but  the  offer  was  rejected  by  the  defendant's 
counsel. 

.  Mr*  Saurin  and  Mr.  Burne  for  the  plaintiff.  There  are 
two  questions  in  the  case  ;  first,  whether  if  the  settlement 
were  out  of  the  way,  the  court  would  decree  a  specific 
execution?  and  secondly,  what  difference  the  settlement 
makes  in  the  case?  1.  The  general  rule  is,  that  wherever 
the  remedy  at  law  cannot  be  complete,  equity  will  give  a 
specific  execution,  even  in  cases  where  no  action  at  law 
can  be  maintained.  Cannel  v.  Buckle,  2  P.  Wms*  244. 
Now,  though  the  vendor  might  have  complete  remedy  in 
the  shape  of  damages,  for  the  breach  of  contract  by  the 
vendee,  (inasmuch  as  the  consideration  to  him  was  money, 
and  one  sum  of  money  is  as  good  as  another)  yet  the  ven- 
dee cannot  have  compensation  made  to  him,  in  damages, 
for  the  loss  of  his  bargain.  Then  the  only  grounds  on 
which  the  relief  sought  by  the  plaintiff  can  be  denied,  are 
fraud,  circumvention,  or  some  undue  practices  on  the 
part  of  the  plaintiff ;  but  there  is  no  circumstance  of  fraud 
in  the  case  ;  the  concealment  of  the  transaction  from  the 
defendant's  father  was  not  the  act  of  the  plaintiff,  but 
the  suggestion  of  the  defendant  himself;  there  is  evidence 
that  the  rent  was  a  fair  one  ;  at  least  certainly  between  the 
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rent  and  the  fine  the  full  value  of  the  lands  was  to  be  given<        1808.    < 
And  even  if  it  were  otherwise,  mere  inadequacy  of  price  lawrknsoh 
(if  not  excessive)  is  no  ground  to  impeach  an  agreement,  v. 

unless  there  be  some  concealment  of  the  true  value  from   — 

the  party.  Then,  2dly.  What  difference  does  the  settlement 
make  in  the  case  ?  Certainly,  it  puts  it  out  of  the  defendant's 
power  to  give  a  valid  lease  to  the  extent  of  his  agreement, 
without  the  consent  of  the  trustees :  but  that  is  an  injury 
sustained  by  the  plaintiff,  and  of  which  it  is  not  competent 
for  the  defendant  to  avail  himself,  and  if  the  plaintiff  doe* 
notwithstanding  make  his  election  to  abide  by  the  agree-* 
ment,  the  defendant  ought  not  to  be  allowed  to  say  that, 
because  he  cannot  grant  the  lease  agreed  upon,  he  will  not 
grant  any  lease  whatever.  Admitting  that  the  agreement 
was  executed  under  a  mistake,  that  mistake  has  not  been 
at  all  injurious  to  the  defendant,  but  only  to  the  plaintiff, 
and  when  he  calls  on  the  defendant  to  relieve  him  from  the 
consequences  of  the  mistake  as  far  as  the  law  will  allow,  the 
defendant  cannot  resist  him* 

.  Mr.  G  Grady  for  the  defendant*  If  a  lease  were  to  be 
executed  pursuant  to  this  agreement,  it  would  be  quite  con-1 
trary  to  the  leasing  power  in  the  settlement,  and  equity  will 
not  decree  a  specific  performance  of  *uch  an  agreement* 
Crawford  v.  Oliver •,  Ridgtrwa\f$  Cases  in  Parliament,  (7/r- 
land)  315 ;  Stratford  v-  Lord  Aldborough%  ibid*  281*  In  or* 
der  to  render  an  agreement  of  this  kind  binding  in  equity, 
there  must  be  a  mutuality,  that  is  to  say,  each  party  must 
have  an  equal  right  and  power  to  compel  a  performance ;  but 
there  was  no  such  mutuality  in  this  case  j  for  supposing  that 
the  agreement  had  been  more  beneficial  to  the  defendant 
than  to  the  plaintiff,  and  that  he  had  filed  a  bill  to  enforce 
it,  he  could  not  have  succeeded  without  making  out  a  good 
title  in  himself  to  execute  the  lease,  which  he  could  not  have 
done,  by  reason  of  the  restriction  in  the  settlement,  of  which 
Vot.  I  D 


1ft 
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Butler. 


restriction  plaintiff  was  apprized  atthe  time  of  the  agree* 
ment.  But  it  is  admitted  that  fraud  would  deprhre  a  party  of 
his  right  to  relief  here,  and  there  are  abundant  circum* 
stances  of  fraud  in  this  case :  the  concealment  from  the  de- 
fendant's father  the  scheme  of  taking  a  fine,  the  advantage 
taken  of  the  defendant's  embarrassed  situation. 


Dtctinbtr  8. 


Mr*  Burne  in  reply.  As  to  the  want  of  mutuality,  equity 
does  not  always  consider  it  a  necessary  ingredient*  HvtUn  v» 
Grey,  2  Chan.  Cos.  164;  1  Eq.  Air.  21.  3.  C. ;  Lowther  v* 
Carilly  1  Ver.  221*  And  the  want  of  mutuality  in  thia 
Case  is  caused  by  the  defendant  himself,  who,  knowing  of 
his  disability  to  make  such  a  lease,  yet  entered  into  the 
agreement. 

Lord  Chancellor. 

I  confess  I  have  no  conception  that  a  court  of  equity 
ought  to  decree  a  specific  performance  in  a  case  where  no* 
thing  has  been  done  in  pursuance  of  the  agreement,  except 
where  both  parties  had  by  the  agreement  a  right  to  compel 
a  specific  performance  according  to  the  advantage  which  it 
might  be  supposed  that  they  were  to  derive  from  it ;  because 
otherwise  it  would  follow  that  the  court  would  decree  a  spe- 
cific performance  where  the  party  called  upon  to  perform 
might  be  in  this  situation,  that  jf  the  agreement  was  disad- 
vantageous to  him  he  would  be  liable  to  the  performance, 
and  yet  if  advantageous  to  him  he  eould  not  compel  a  per- 
formance. This  is  not  equity,  as  it  seems  to  me.  If  indeed 
there  was  a  concealment,  or  an  ignorance  of  the  facts  on  the 
one  part,  and  that  thereby  the  other  party  was  led  into  a 
situation  from  whence  be  could  not  be  extricated,  then  he 
would  have  a  right  to  have  the  agreement  executed  cy 
pres;  that  is,  a  new  agreement  is  to  be  made  between  the 
parties.  Now,  it  is  not,  and  could  not  be  contended  in 
this  case,  that  Mr*  Butler  could  have  a  right  to  enforce  this 
agreement,  for  he  could  enforce  it  only  according  to  the 
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term*  of  the,  agreement,  and  these  be  cannot  perform  on  his        1802; 
pan  lor  want  of  the  trustee*'  consent,  and  the  court  could  ^awrknsoh 
not  say  to  Mr*  Lawrenson,  "  you  shall  forego  a  part  of  the  v. 
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If  Mr.  Larwrensoriy  on  the  faith  of  this  agreement,  had 
put  himself  into  a  situation  from  which  he  could  not  extri- 
cate himself,  and  was  therefore  willing  to  forego  a  part  of 
his  agreement,  that  would  be  a  circumstance  to  induce  a 
court  of  equity  to  give  relief  :(a)  but  here,  there  is  an 
agreement  entered  into  with  the  perfect  knowledge  of  both 
parties  that  the  lease  promised  was  contrary  to  the  provisions 
in  the  settlement  under  which  Mr.  Butkr  holds :  the  parties 
entered  in  a  scheme  for  the  purpose  of  defeating  the  provi- 
sions of  that  settlement,  and  Mr*  Larvrenson  makes  himself 
privy  to  the  transaction.  It  is  manifest  that  a  fine  was 
talked  of,  and  then  a  contrivance  for  a  fine,  and  a  very 
awkward  one,  was  resorted  to :  it  is  also  manifest  that  for 
the  purpose  pf  making  a  lease  under  the  power,  the  consent 

(a)  In  the  course  of  the  argument,  his  lordship  alluded  to  a  case 
of  Lord  Bo&ngbrokC)  which  as  to  this  point  we  collected  to  be  as 
follows  :  The  incumbent  of  a  living  had  contracted  with  the  pre- 
sent Lord  2L  for  the  purchase  of  the  advowson,  and  on  the  faith  of 
the  contract  had  built  a  much,  better  house  in  the  glebe  than  he 
would  otherwise  hare  done.  The  late  Lord  B,  was  then  living,  and 
the  present  Lord  only  tenant  in  tail  in  remainder,  and  the  contract 
was  made  with  a  perfect  understanding  how  the  parties  were  situ- 
ated. The  late  Lord  D,  was  not  in  a  state  of  mind  to  do  any  act 
himself,  but  the  legal  estate  was  vested  in  a  Mr.  C&or  during  his 
Lordship's  Kfe,  and  therefore  he  was  competent  to  make  a  tenant 
to  thefirccifte.  Cater  refused  to  do  so,  consequently  the  present 
Lord  B.  could  make  no  sufficient  conveyance.  Lord Thu blow 
thought  that  the  gentleman  who  had  made  the  contract,.and  who, 
upon  the  £aith  of  it,  had  built  a  good  house  on  the  glebe,  should  get 
the  utmost  Lord  JB.  could  give  him,  and  directed  that  his  Lordship 
should  convey  a  base  fee  by  levying  a  fine  with  a  covenant  to  suffer 
a  recovery  whenever  he  should  be  enabled  so  to  do  by  the  death  of 
the  tenant  for  life. 
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1803.        of  other  persons  was  known  to  be  necessary :  therefore  here 
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La  wrenson   *s  an  agreement  which  was  executed  by  these  parties  under 

v.  the  supposition  that  it  was  mutually  binding :  it  is  impossible 

'  to  read  the  evidence  in- the  cause  without  perceiving  that 

Mr.  Butler  considered  Mr.  Lawrcnaon  as  much  bound  as 

he  himself  was. 


It  is  conceded  now  that  Lawrenson  was  not  bound,  but 
it  is  contended  that  Butler  was  ;  now,  was  that  the  intention 
of  the  parties  in  the  transaction  ?  I  think  clearly  not ;  and 
therefore,  it  is  an  agreement  founded  on  a  mistake ;  an 
agreement  entered  into  by  Mr.  Butler  under  a  supposition 
that  he  was  capable  of  enforcing  it  as  much  as  Mr.  Lawren- 
ion  was.  It  is  said  that  courts  of  equity  have  decreed  per- 
formance in  cases  where  one  party  only  was  bound  by  the 
agreement :  I  believe  it  would  be  difficult  to  find  a  case 
where  that  has  been  done,  particularly  a  late  case*  In  the 
case  of  Hatton  v  Gray,  2  Ch.  Cas.  it  was  considered  as  suf- 
ficient that  the  agreement  should  be  signed  by  the  party 
against  whom  the  performance  was  sought,  because  such  are 
the  words  of  the  statute  of  frauds :  now,  such  certainly  is  the 
import,  that  no  agreement  shall  be  in  force  but  when  it  is 
signed  by  the  party  to  be  charged  ;  but  the  statute  does  not 
say  that  every  agreement  so  signed  shall  be  enforced ;  the 
statute  is  in  the  negative.  To  give  it  this  construction 
would,  as  I  have  heard  it  urged,  make  the  statute  really  a 
statute  of  frauds,  for  it  would  enable  any  person  who  had 
procured  another  to  sign  an  agreement  to  make  it  depend 
on  his  own  will  and  pleasure  whether  it  should  be  aij  agree* 
ment  or  not«(a) 

(a)  Vid.  Bromley  v.  Jeffrie*,  2  Vcrru  415,  where  one  of  the 
grounds  for  refusing  specific  performance  is  stated  to  have  been 
the  want  of  mutuality :  and  in  Armiger  v.  Clarke,  Burib.  Ill,  it  is 
Stated  to  have  been  a  principal  ground  for  refusing  specific  per- 
formance in  that  case.    It  was  also  made  a  ground  of  argument 
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No  man  signs  an  agreement  but  under  a  supposition  that        1802. 
the  other  party  is  bound  as  well  as  himself ;  and  therefore  if  Lawrenson 
the  other  party  is  not  bound,  he  signs  it  under  a  mistake :  v. 

that  mistake  might  be  a  ground  for  relief  in  equity,  but  is  -■ 
surely  not  ground  for  a  specific  performance.  Under  these 
circumstances,  the  impression  upon  my  mind  is,  that  I  must  ' 
dismiss  this  bill.  This  agreement  was  signed  in  mistake :  it 
is  manifest  that  Butler  could  not  have  executed  a  lease  in 
compliance  with  it,  and  as  he  could  not,  it  is  manifest  that 
this  is  not  the  agreement  which  he  meant  to  sign. 


(His  Lordship  intimated  a  wish  to  look  into  the  cases 
that  were  this  day  cited,  and  directed  the  cause  to  stand  over 
till  to-morrow :  but  in  the  course  of  the  day,  counsel  for 
the  plaintiff  informed  his  ,Lordship,  that  the  plaintiff  was 
content  that  his  bill  should  be  dismissed  without  costs,  he 
undertaking  not  to  bring  an  action  at  law ;  and  accordingly 
the  bill  was  dismissed  without  costs.) 

in  Staftilton  v.  Sta/iilton,  1  Atk.  10.  But  in  that  case  there  was  no 
want  of  mutuality  between  the  original  contracting  parties  at  the 
time  the  agreement  was  entered  into,  and  the  argument  was  oa 
that  account  held  not  to  apply. 
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CLINAN  v.  COOKE. 


December 
ft,  9,  13,  14. 


J.  by  public  X  HE  bill  was  filed  by  two  persons  named  Ci'many  against 

offer^lands*"*  Cooke %  and  Cahili ;  and  prayed  a  specific  performance  of 

be  Ut for  three  an  agreement  for  a  lease  of  three  lives  of  the  lands  men- 

ene  yean  /and  tioned,  entered  into  between  the  Clinan*  and  Cookey  and 

proposals  hav-  jn  <;ase  \t  8hould  appear  by  Mr*  Cooke**  answer  that  he  had 

wg  been  made  . 

by  B.  and  ac-    put  it  out  of  his  power  to  make  a  lease  pursuant  to  the 

agreement  it      agreement,  &&  kill  prayed  that  he  should  be  decreed  to 

executed  be-      make  compensation  to  the  pfaffittfis* 

tween  B.  and 

the  agent  of  A, 

authorized  to     '    In  the  year  1798,  Mr.  Cooke  caused  an  advertisement  to 

him  for  a  lease  be  inserted  in  the  public  papers  in  the  following  words : 

«A/cA  landS-  iH  "  To  be  let/*r  three  l*ves.  or  thirty-ohe  years  from  the  first 
tnent,  the  term  **  day  of  May  next,  the  lands  of  PurcelPs-Garden*  con- 
UaTehtobi  "taining,  &c.  (then  followed  a  description  of  the  lands)  : 
made h net  "Application  to  be  made  to  Wittiam  Cooke,  Esq.  or 
is  not  bound  to  "Edmund  Meagher  &fy  &c.  dated  October  23d,  IT98." 
perform  this  jn  consequence  of  this  advertisement  the  plaintiffs  applied 
being  no  eri-  to  Meagher %  and  entered  iuto  a  treaty  with  him  for  a  lease 
b^ftfol™  of  the.lands* and  oa  the  1 5th of  February,,  1799^  die  fcllaw- 
to  be  demhed.  fog  article  was  executed :  u  Memorandum*  of  an  agiccBKUt 
reference  in  u  concluded  by  and  between  William  Cooke%  Esq.  of,  &cc« 
the  agreement   u  ^  Patrick  Clinan  and  Michael  Clinan   both  of,  8cc. 

to  the  adver-  #  * 

tisement,  parol  "  hath  demised  set  and  to  farm  let  unto  the  said  P.  and  M. 

notte'receiVcd  "  Clinan  ^  tliat  and  tho3C  that  Part  of  the  lands  of  ArcrtfV- 
to  connect  the    u  Garden,  now  in  the  possession  of  Michael  and  Martin 

other  so  as  to     u  Cahili,  containing,  Sec.  at  the  yearly  rent  of  two  guineas  per 

ascertain  th*     ci  annum  fpr  the  first  year  commencing  from  the  first  of  May 

An  agent  to    "  next,  and  2/.  8*.  annually  for  the  remainder  of  the  term : 

SeT&c1.  ofUnd  "  thc  ***  Wm* Cooke  is  to  8ive  *«  *"d  A  and  ML  peaceable 

under  the  2d,  «  possession,  in  case  the  said  Michael  and  Martin  Cahili  dis- 
sect, of  the  *  .  .  ,  .  ..  /  , 
stat.  of  frauds,       pute  giving  the  possession,  according  to  a  notice  served 

toffee?*" UU'  "  tl,cm  m  writ*nS»  on  tlie  fir5t  da7  °f  May  next »  otherwise 

writing*  - 
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"  die  said  P.  and  M*  Clinan  are  to  have  lawful  interest  en 
44  the  money  they  deposited ;  which  sum  a  receipt  speci- 
44  fits :  same  leases  to  be  perfected  at  the  requisition  of 
44  either  party—— Given  under  our  hands  and  seals  this  25th 
44  day  of  Feb.  1799." 


1803* 


s* 


Attested  by  two  1 
Witnesses.      J 


E.  Meagmer.      (SeaL) 
P.  Clthas.  (Seal.) 


The  money  alluded  to  in  the  memorandum  was  a  sum  of 
fifty  guineas  which  Cooke  had  received}  from  the  plaintiffs 
in  consideration  of  the  lease,  at  the  recommendation  of 
Meagher,  who  also  appeared  to  have  received  a  sum  of 
twenty  guineas  from  the  plaintiffs  for  which  no  receipt  was 
given.  The  plaintiffs  had  prepared  and  tendered  a  lease  for 
three  lives :  Mr.  Cooke,  however,  refused  to  perform  the 
agreement,  and  in  May,  1799,  granted  a  new  term  of  the 
lands  to  the  defendants,  the  Cahills,  who  knew  of  the 
agreement  made  with  the  plaintiffs.  The  bill  alleged  that 
Meagher  was  a  general  agent  for  Mr.  Cooke,  and  as  such 
was  authorized  to  let  the  lands  for  him,  to  this  fact  there 
was  no  evidence ;  but  the  answer  of  Cooke  admitted  that  he 
had  caused  the  advertisement  to  be  inserted  and  referred  to 
it,  and  believed  the  lands  were  advertised  to  be  set  for  3  lives 
or  31  years,  that  being  the  limits  of  his  power  of  demising 
under  his  marriage  settlement :  it  admitted  that  there  was  a 
reference  to  Meagher  in  the  advertisement ;  but  denied  that 
he  did  either  by  power  of  attorney  or  by  any  other  means 
Meagher  to  set  the  lands ;  but  that  he  had  a  great 
on  the  honesty  of  Meagher,  that  he  would  not  im- 
pose on  him ;  and  then  it  stated  a  conversation  with  Meagher 
concerning  the  proposal  of  the  plaintiffs,  and  that  Meagher 
knowing  the  defendant  had  some  occasion  for  some  ready 
money  advised  him  to  accept  the  fifty  guineas  which  as  he 
told  him  the  plaintiffs  had  offered  ;  and  admitted  that  he 
did  accept  the  money  and  did  thereupon  order  and  direct 
MeagJxer  to  go  to  the  defendants,  the  Cahills,  and  to  the 
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1802.        plaintiffs,  and  if  he  was  satisfied  that  he  could  give  peaceable 

Clinan      possession  with  the  concurrence  of  the  Cahilh,  that  then  the 

v.  plaintiffs  should  have  said  lands  agreeable  to  their  proposal 

* ^-~  but  not  otherwise ;  and  that  Meagher  without  being  satisfied 

on  that  subject  entered  into  the  agreement  stated*  It  ap- 
peared that  shortly  before  the  bill  was  filed,  Cooke  tendered 
the  fifty  guineas  to  the  plaintiffs,  who  refused  to  accept  it. 
As  to  the  term,  the  answer  did  not  state  whether  Mr.  Cooke 
considered  the  proposal  as  a  proposal  for  three  lives  or  thirty- 
one  years,  but  said^hat  the  parties  were  mutually  to  deter- 
mine whether  it  should  be  for  three  lives  or  thirty-one  years. 
Parol  evidence  was  offered  also,  that  defendant  acknow- 
ledged Meagher  as  his  agent  and  said  he  would  abide  by  his 
bargains,  and  referred  persons  to  him  on  matters  respecting 
*        the  landsv 

Mr.  O'Grady,  Mr.  J.  Bali,  and  Mr.  C.  Ball  for  the 
plaintiff- 
Sufficient  appears  from  the  evidence  in  this  case  to  entitle 
the  plaintiffs  to  the  relief  sought  by  their  bill.  The  agree- 
ment of  which  a  specific  execution  is  sought,  is  signed,  not 
by  the  defendant  himself,  but  by  Meagher:  and  a  doubt  is 
attempted  to  be  raised  in  the  answer  as  to  the  extent  of 
Meagher'*  authority :  now,  Meagher  appears  to  have  been 
employed  by  the  defendant  not  merely  as  a  bailiff,  or  as 
receiver  of  his  rents,  but  as  a  person  generally  entrusted 
with  the  disposal  and  management  of  his  affairs,  as  making 
bargains  with  the  tenants  on  his  behalf,  and  receiving  fines 
from  them.  But  whether  the  authority  given  to  Meagher 
was  in  general  absolute  or  qualified,  it  is  not  now  competent 
to  the  defendant  on  that  ground  to  object  to  the  relief 
sought  by  the  plaintiffs,  because  after  Meagher  had  made 
the  bargain  with  the  plaintiffs,  die  defendant  confirmed  it 
by  actually  accepting  the  sum  of  fifty  guineas  which  they 
had  agreed  to  give  him,  and  for  the  same  reasons  he  cannot 
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How  be  heard  to  say  that  the  agreement  was  merely  condi-        1802« 
tional,  that  is  to  say,  provided  the  Cahills  would  give  up      Clinan    * 

the  possession,  a  defence  which  is  at  least  insinuated  in  his  v. 

Cooke. 
answer*  -  , 


If  the  defendant  should  attempt  to  protect  himself  under 
the  statute  of  frauds  upon  any  supposed  omission  in  the 
agreement,  it  is  to  be  observed  in  this  case,  first,  That  there 
is  apart  performance  of  the  agreement  by  the  payment  of 
*  fifty  guineas,  and  if  that  ground  should  fail,  that,  secondly, 
Though  the  agreement  taken  singly,  may  be  defective  as  not 
expressing  for  what  time  the  lease  was  to  be  made,  yet  that 
deficiency  is  supplied  by  reference  to  the  advertisement  pub-* 
lished  in  the  newspapers,  in  which  the  term  u  for  three 
"  lives  or  thirty-one  years,9'  is  expressed;  and  Meagher \  who 
subscribe*  the  agreement  for  the  defendant,  is  the  same 
person  referred  to  by  the  defendant  himself  in  the  advertise- 
ment* But,  thirdly,  There  is  an  authority  to  shew  that  the 
agreement  may  be  decreed  to  be  carried  into  specific  execu- 
tion, though  no  certain  term  is  mentioned*  5  Vtn.  Abr.  522* 
PL  38. 

Mr.  Burston*  Mr.  Plunict,  Mr.  Lockingtony  and  Mr. 
£ushe,  for  the  defendant. 

This  bill  ought  to  be  dismissed :  as  to  the  part  of  the    Compensation 
prayer  which  seeks  compensation  in  case  the  defendant  had  £or  *»on-per- 

.  rt  .  .  i  i.   j..         i      formance  of  an 

put  it  out  oi  his  power  to  execute  a  lease,  that  relief  is  to  be  agreement  is 

sought  at  law,  and  cannot  be  obtained  in  equity :  (to  this  equitabW  rc°f 
his  lordship  assented).  Then  as  to  the  specific  performance  U<*f. 
which  is  sought ;  the  instrument  on  which  that  prayer  is 
founded  cannot  be  taken  to  be  the  act  of  the  defendant. 
Meagher  himself  had  at  best  but  a  limited  authority  ffom 
the  defendant,  as  appears  from  the  parts  of  the  answer  read 
Vol.  I  K 
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1802.        by  the  plaintiffs :  he  was  authorized  to  agree  with  them, 
*   Clinam      l^at  *s  *;i  case,  or  provided  he  could  persuade  the  Cahtil*  to 

v.  give  up  possession,  which  it  appears  he  could  not  do*  But 
Cooke. 
'—    Meagher  was  not  legally  authorized  to  make  such  contracts 

as  the  present  to  bind  the  defendant*  The  statute  of  frauds,  (a) 
requires  such  an  authority  to  be  in  writing,  and  there  is 
no  proof  of  any  written  authority  given  by  the  defendant  to 
Meagher.  It  is  a  rule  of  construction  that  judges  shall 
give  to  every  part  of  a  statute  that  construction  that  will 
be  most  effectual  to  carry  the  plain  and  obvious  meaning  of 
the  legislature  into  effect ;  and  the  court  will  have  recourse 
to  the  whole  statute,  and  to  all  the  expressions  contained  in 
it,  in  order  to  discover  that  meaning.  Now,  it  is  clear  on  the 
1st  sect,  of  the  act  that  no  person  not  authorized  by  writing 
can  execute  for  a  third  person,  any  deed  or  writing  convey- 
ing any  estates,  leases,  or  interests.  Then  follows  the  clause 
which  relates  to  what  are  called  executory  contracts,  and 
that  clause  enacts  that  no  action  shall  be  brought  to  charge 
any  person  upon  any  contract  or  sale  of  lands,  tenements,  or 
hereditaments,  or  in  any  of  the  other  cases  there  enume- 
rated, "  unless  the  agreement  upon  which  such  action  shall 
"  be  brought;  or  some  memorandum  or  note  thereof,  shall 
"  be  in  writing  and  signed  by  the  party  to  be  charged  there- 
44  with,  or  some  other  person  by  him  thereunto  lawfully  au- 
14  thorized"  It  is  not  easy  to  distinguish  between  the  cases 
referred  to  in  the  first  and  in  the  second  sections,  nor  to 
assign  any  reason  why  the  legislature  should  thus  guard  ac- 
tual leases  from  all  manner  of  parol  evidence  with  respect  to 
their  execution,  and  yet  leave  the  case  of  agreements  for 
leases  open  to  parol  evidence.  It  seems  absurd  to  say,  that 
a  man  must  have  an  authority  in  writing  in  order  to  enable 
him  to  execute  a  deed,  and  yet,  that  he  may  on  a  mere  parol 
authority  execute  an  agreement  which  a  court  of  equity  will 

(a)  7,  W,  c.  12.    The  clauses  of  the  statute  referred  to  in  this 
case  are  copied  from  the  Engl,  Stat.  29  Car.  2.  c.  3. 


Cooke. 
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decree  to  be  executed  dy  a  deed;  therefore  die  words        1802* 
u  lawfully  authorized,'9  at  the  end  of  the  second  sect,  must      Clinam    * 
be  construed  to  mean  such  an  authority  as  the  spirit  and       _  v. 
meaning  of  the  statute  requires,  viz*  an  authority  in  writing :   , 
and  such  was  the  interpretation  given  to  these  words  in  the 
case  of  the  lessee  of  Fineston  v.  Downing  in  the  King's  Bench 
in  1800;  (as  to  this  case  Mr.  Solicitor  General,  amicus  cur w, 
said  that  he  had  been  counsel  in  it ;  that  this  was  not  the 
question  in  the  case,  but  that  two  of  the  judges  had  obiter 
expressed  an  opinion  to  the  effect  stated.) 

It  was  also  insisted  for  the  defendant,  that  parol  evidence 
could  not  be  received  to  supply  the  deficiency  in  the  written 
agreement,  in  not  expressing  the  term  to  be  demised.  Bro- 
dxe  v.  St.  Paul,  1  Fes.  Jun.  326. 

Lord  Chancellor. 

The  point  as  to  the  sufficiency  of  a  parol  authority  ought 
not  td  remain  in  doubt,  because  if  it  appear  to  be  insufficient, 
there  is  an  end  of  the  case.  But,  I  confess,  I  have  always 
had  an  impression  on  my  mind,  that  the  resolutions  in  the 
first  and  second  sections  of  the  statute  had  been  different, 
founded  upon  the  difference  in  their  wording,  and  that  the 
statute  would  have  used  the  same  words  in  the  second  sec- 
tion as  in  the  first,  if  it  had  meant  the  same  thing.  I  am 
certain  there  are  many  dicta  to  that  effect  in  the  books.  It 
has  always  been  understood  in  England,  that  the  legislature 
only  required  such  an  authority  under  this  clause,  as  was 
a  lawful  one  at  the  time  of  passing  the  act,  to  make  con- 
tracts binding ;  and  though  at  all  times  (as  well  before  the 
act  as  since)  it  was  necessary  to  have  an  authority  in  writing 
for  creating  or  passing  an  estate  for  another,  it  was  other- 
wise as  to  contracts,  which  passed  no  estate.  The  con- 
struction insisted  on  by  the  counsel  for  the  defendant,  would 
extend  to  make  the  acceptance  of  a  bill,  (not  payable  till 
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after  twelve  months)  by  a  merchant's  clerk,  void,  unless  he 
was  authorized  in  writing:  (a)  it  would  extend  also  to  all 
contracts  for  the  sale  of  personal  chattels  made  by  an 
agent. 

For  the  plaintiff,  in  reply. 

The  circumstance  to  which  the  first  apd  second  clauses., 
of  the  statute  of  frauds  are  intended  to  apply,  are  in  their 
nature  essentially  different ;  the  first  clause  applies  to  cases 
where  the  estate  itself  actually  passes  by  the  writing:  where 
possession  may  be  had  by  ejectment,  and  where  therehis  po- 
thing  for  a  court  of  equity  to  act  upon ;  in  such  cases  mis- 
chievous consequences  might  follow,  if  the  execution  of  the 
deed  were  not  guarded  by  the  formality  of  a  written  au*» 
thority ;  but  the  cases  to  which  the  second  clause  applies  are 
properly  within  the  cognizance  of  equity,  and  upon  recourse 
being  had  to  the  court  for  performance  of  the  contract,  it 
will  fully  investigate  the  circumstances  of  the  execution  so 
as  to  prevent  fraud.  This  distinction  has  always  prevailed  in 
England.  Walker  v.  Hendon  and  Cox,  5  Vin.  Abr.  524,  PL 
45.  And  from  the  following  case,  (furnished  by  Mr.  FitZr 
geraldfrom  Mr.  Malone's  M.S.  notes)  it  clearly  appears  sq 
to  have  been  understood  in  this  court, 


Barry  v.  Lord  Barrymore,  before  Lord  Lifford,  in  Chan* 
chery,  Mick.  1770.  "  Bill  to  stay  proceedings  at  law,  and 
44  for  a  specific  execution ;  the  plaintiff  had  been  in  under 
"  the  defendant,  under  a  lease  which  expired  in  1768:  in 
"  1767,  defendant  published  an  advertisement,  importing 
"  that  said  lands  would  be  out  of  lease  and  would  be  let 
"  by  himself,  or  his  agent  Mr.  Underwood,  for  three  lives 
•*  or  thirty-one  years,  from  May  1768.  Plaintiff  propos- 
"  ed  for  the  laads,  and  offered  by  writing,  signed  by 
"  himself,  and  delivered  to  the  agent,  to  pay  a  rent  of 
*'  178/.    10$.    per    annum.     The    defendant    wrote    in 

(a)  Vide  sect  IS. 
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a  certain  book,  called  the  proposal  book,  under  certain        1802, 
44  denominations  of  lands,  which  were  the  lands  in  ques-      Clinan    ' 
44  tion,    *  Agreed   178/. :   10  :  0,*  and  drew  a  line  under  t». 

44  a  certain  other  part  of  the  same  book,  which  it  was  — » 

44  acknowledged  was  a  mark  of  his  acceptance*  The 
44  agent  wrote  to  the  plaintiff  and  madfe  use  of  these  words  : 
44  c  You  are  declared  for  (naming  the  denomination)  at 
44  178/.  :  10 :  0,1  and  another  letter  was  written  by  the 
44  agent  to  the  plaintiff,  letting  him  know  that  his  oiler 
44  was  accepted.  The  defendant  put  in  a  plea,  which  he 
44  supported  by  his  answer ;  the  plea  under  the  statute  of 
44  frauds,  was  to  this  effect,  that  the  defendant  did  not  put 
44  in  writing  any  contract  or  agreement  for  making  the 
44  lease  in  the  bill,  nor  lawfully  authorize  in  writing  James 
41  Underwood,  or  any  other  person  as  agent  for  him,  to 
44  make  or  sign  any  agreement  in  writing  for  any  of  the 
44  lands  in  the  bill,  or  any  memorandum  or  note  for  mak- 
44  ing  any  lease,  otherwise  than  as  defendant  had  set 
44  forth." 

* 

44  Serjeant  Dennis  (afterwards  Lord  Tracton)  said,  this 
44  plea  is  not  within  the  statute  in  two  particulars ;  first, 
44  Defendant  says  he  did  not  authorize  in  writing,  that  is 
44  not  necessary ;  one  may  be  authorized  in  such  case  by 
44  parol;  and  all  the  pleas -of  this  sort  are  generally,  that 
44  the  party  did  not  authorize ;  secondly,  The  plea  is,  that 
44  the  defendant  did  not  authorize  Underwqod  as  his  agent. 
44  But  it  is  no  matter  how  he  authorized  him  ;  the  statute 
"  makes  no  difference  as  to  that." 

44  Lord  Liffokd, 

44  What  the  transaction  will  amount  to  must  be  decided 
41  at  the  hearing,  the  plea  is  evidendy  bad,  for  the  defen- 
44  dant  says,  that  he  did  not  authorize  4  in  writing.'  But 
"  the  statute  does  not  require  the  authority  to  be  given  in 
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1803.        "  writing,  and  therefore  the  defendant  is  not  within  the 

Clin  an       "  statutc »  a*soi  l*e  **y** &  not  lawfully  authorized  as  agent ;' 
v.  "  the  statute  is  not  followed  here ;  on  the  whole  the  plea 

,    CooKE'-  «  must  be  over-ruled." 

As  to  the  case  of  Brodie  v.  St*  Paul,  cited  to  shew  that  a 
defect  in  the  written  agreement  could  not  be  supported  by 
parol,  in  that  case  there  was  contradictory  evidence  with 
respect  to  the  nature  of  the  covenants  to  be  inserted  in  the 
lease.  But  the  case  of  Allan  v.  Bower,  referred  to  in  that 
case,  (1  Ves.  Jun.  331)  shews  the  disposition  of  the  court, 
not  to  lay  hold  of  slight  technical  objections  against  the 
equity  of  the  case.  There  a  paper  was  found  signed  by  the 
deceased,  saying,  that  it  was  reasonable  to  grant  the  plain- 
tiff a  lease,  on  account  of  the  improvements  he  had  made : 
the  paper  did  not  express  for  what  interest  the  lease  was  to 
be  granted ;  but  Lord  Thurlow  directed  an  inquiry,  what 
interest  was  intended  to,  be  granted  ;  the  Master  refused 
parol  evidence,  and  upon  the  ground  of  the  statute,  reported 
that  the  plaintiff  was  only  entitled  to  a  lease  for  three  years, 
and  it  was  again  referred  to  him  to  state  the  promise  made 
and  referred  to  by  the  paper.  And  in  Joyncs  v.  Statham, 
3  Atk.  388,  where,  in  answer  to  a  bill  for  a  specific  per- 
formance of  an  agreement  for  a  lease,  defendant  insisted 
that  it  was  part  of  the  original  agreement,  that  the  plaintiff 
should  pay  the  rent  clear  of  taxes,  and  offered  to  prove  it  by 
parol.  Lord  H  ardwicke  thought  the  evidence  ought  to  be 
admitted,  and  that  if  the  defendant  had  been  the  plaintiff, 
and  had  brought  his  bill  for  the  specific  performance,  he 
might  have  resorted  to  it. 

But  the  defendant  has  not  relied  on  the  statute  of  frauds 
in  his  answer ;  and  in  cases  where  the  party  does  not  rely  on 
it,  the  court  considers  itself  discharged  from  it,  as  in  Croys- 
ton  v.  Bancs,  Prec.  Chan.  208,  where  a  bill  was  brought  for 
execution  of  a  parol  agreement,  which  was  in  no  part  ex- 
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ecuted,  and  the  defendant  by  his  answer  confessed  the        1802. 

agreement  without  insisting  on  the  statute  of  frauds*    The      Clinam 

court  decreed  execution  of  the  agreement.  v- 

Cooke. 


Lord  Chancellor.  jyeCm  14^. 

( After  stating  the  facts  ;)  It  is  insisted,  that  wherever  an     Authority  to 

v  °  '  .  an  agent  tocon- 

authority  is  given  to  another  to  enter  into  a  contract  of  this  tract  for  the 
description,  it  must  be  in  writing.  There  is  no  foundation  ijJSJJJJ^^  not 
for  this  position ;  the  words  of  the  statute  of  frauds  do  not  be  in  writing, 
import  any  such  thing,  and  there  are  decided  cases  to  the 
contrary,  particularly  the  case  furnished  by  Mr.  Fitzgerald 
from  Mr.  Mahnfs  notes,  which  is  a  precise  determination 
in  point,  and  I  think  was  decided  in  perfect  conformity  to  the 
statute.  Therefore  the  authority  in  this  case  is  a  sufficient 
authority  as  far  as  it  is  admitted ;  that  is,  it  is  an  authority 
to  conclude  an  agreement  with  the  plaintiff  for  a  term  either 
of  three  lives  or  thirty-one  years,  but  that  was  unquestiona- 
bly to  be  expressed  in  any  agreement  to  be  made  between  the 
parties,  and  it  cannot  be  taken  to  be  an  authority  otherwise 
than  as  so  expressed.  It  has  been  questioned,  whether  an 
authority  was  given  to  conclude  this  agreement.  I  think 
Mr.  Cooke  cannot  contend,  that  an  authority  to  conclude  the 
agreement  was  not  intended  to  be  given,  because  fifty  guineas 
were  paid  to  him  in  consideration  of  it,  which  he  accepted, 
and  therefore  he  must  have  understood  that  Meagher  had 
gone  beyond  merely  informing  these  persons  that  they  might 
have  an  agreement,  provided  the  Cahills  agreed  to  give  up 
the  possession ;  he  must  have  understood  that  they  had  come 
to  an  agreement,  and  therefore  I  must  presume  that  the 
agreement  was  made,  and  made  pursuant  to  an  authority. 

The  next  question  is,  whether  this  agreement  was  made 
according  to  the  authority.  The  words  of  Cooke's  answer 
are,  "  that  if  he  was  satisfied,  that  he  could  give  peaceable 
"  possession,  &c."  he  was  authorized.  It  depended  entirely 
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oil  the  mind  of  Meagher,  and  I  think  we  must  take  it,  that 
he  was  satisfied  as  far  as  the  nature  of  the  thing  admitted 
of  it ;  he  could  not  know  with  absolute  certainty,  whether 
the  Cahills  would  quit  or  not.  It  is  indeed  clear,  that  he 
was  not  perfectly  satisfied  on  that  subject,  because  in  the 
agreement  which  he  signed,  he  has  introduced  a  provision, 
which  shews  he  was  still  apprehensive  that  the  Cahills  would 
hold  out,  but  this  apprehension  did  not  weigh  so  far  as  to 
prevent  the  agreement,  else  it  would  have  been  absurd  to 
have  entered  into  the  agreement  at  all  until  the  Cahills  had 
quitted*  Besides,  Cooke  himself  having  accepted  fifty 
guineas,  was  bound  to  satisfy  himself  on  that  subject.  I  do 
not  therefore  think  that  that  is  a  ground  for  objecting  to  the 
performance  of  this  agreement. 


Agent,  autho- 
rized to  make 
agreements  for 
leases  for  lives 
or  years,  makes 
an  agreement 
in  which  the 
term  of  the 
proposed  lease 
is  not  mention- 
ed.   This  is  an 
agreement  not 
pursuant  to  his 
authority,  and 
not  binding  on 
his  principal* 


Then  comes  the  question,  whether  there  is  an  agreement 
in  writing  sufficiently  expressed ;  now,  whenever  an  act  is 
done  under  an  authority,  it  must  be  in  pursuance  of  that 
authority.  If  you  suppose  that  Meagher  was  authorized 
to  make  an  agreement  with  these  persons,  and  to  sign  it  in 
the  name  of  Cooke,  it  must  be  a  perfect  agreement  that 
is  to  be  made  ;  it  must  be  an  agreement  which  is  to  con- 
tain that  which  is  to  bind  Cooke :  now,  if  there  was  in  the 
agreement  any  fraudulent  omission  on  the  part  of  Meagher, 
to  which  Cooke  was  not  privy,  he  would  not  be  bound  by  it, 
as  he  had  not  authorized  Meagher  to  commit  a  fraud. 
However,  there  is  no  suggestion  of  fraud  in  Meagher: 
the  utmost  that  can  be  said  is,  that  the  not  inserting  the 
term  in  the  agreement  was  ignorance,  mistake,  or  blunder ; 
but  the  agreement  is  therefore  imperfect,  and  being  so,  it  is 
not  an  agreement  according  to  the  authority,  and  on  that 
ground  I  think  it  would  be  extremely  difficult  to  decree 
what  the  bill  seeks. 
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It  is  contended  that  this  omission  may  be  supplied  by  pa* 
rol  evidence,  and  particularly  by  reference  to  the  advertise- 
ment* The  plaintiffs  have  taken  it  to  be  a  contract  for  a 
lease  of  three  lives ;  therefore  the  contract  they  propose  to 
perform  is  a  contract  at  the  rent  expressed  in  the  paper  for. 
three  lives.  Now,  a  reference  to  the  advertisement  will  not 
serve  their  purpose,  because  tl^e  ambiguity  remains,  for  iu 
the  advertisemejft  it  is  u  three  lives  or  thirty-one  years ;" 
there  is  nothing  in  the  advertisement  that  gives  a  choice  to 
the  tenant.  Cootc?s  answer  says,  that  it  should  be  either  the 
one  or  the  other  as  the  parties  should  agree,  and  the  case  is 
perfectly  silent  as  to  the  fact  of  any  agreement  on  the  point, 
except  as  to  the  plaintiffs  having  prepared  a  lease  for  three 
lives,  for  it  is  not  stated  in  their  bill  that  they  meant  the; 
agreement  to  be  for,|Jiree  lives,  or  that  Meagher  signed  it 
,  meaning  it  to  be  so  j  for  this  reason  therefore,  it  is  impossi- 
ble to  connect  this  agreement  with  the  advertisement.  But 
suppose  there  were  no  uncertainty  in  this  particular,  apd 
that  the  advertisement  had  expressed  three  lives  onlv,  you 
then  are  to  connect  these  two  transactions  ;  how  ?  by  parol 
evidence.  Now  if  the  agreement  had  referred  to  the  adver- 
tisement, I  agree  parol  evidence  might  have  been  admitted 
to  shew  what  was  the  thing  (namely  the  advertisement)  so 
referred  to,  for  then  it  would  be  an  agreement  to  grant  for 
so  much  time  as  was  expressed  in  the  advertisement,  and 
then  the  identity  of  the  advertisement  might  be  proved  by 
parol  evidence  ;  but  there  is  no  reference  whatever  to  the 
advertisement  in  this  agreement. 


1802. 
Qlinan 

V. 

Cooke. 


If  one  writ- 
ten instrument 
refers  to  ano- 
ther written 
instrument,  pa- 
rol evidence 
may  be  ad- 
mitted to  shew 
what  was  the 
thing  so  re- 
ferred to. 


The  case  of  Tawney  v.  Crowther^  3  Bro.  C.  C.  318,  was     The  case  of 
mentioned  in  argument :  there  the  agreement  was  prepared  cnwfor,' 
m  wrfting ;  the  defendant  declined  to  sign  it,  but  he  wrote  a  doubted,  whe- 
letter,  which  Lord  Thurlow  said  he  relied  on  as  referring  support  the 
to  the  written  paper  containing  the  terms  of  the  agreement,  dccroe- 
and  he  thought  that  letter  was  tantamount  to  signing  the 
written  agreement,  which  written  agreement,  by  the  bye, 

Vol.  I  F 
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was  in  the  defendant's  own  hands.  It  is  a  misfortune,  that 
persons  publishing  reports  of  cases  in  equity,  do  not  take  the 
trouble  of  looking  into  the  decrees;  in  that  case  Lord 
Thurlow,  though  he  pronounced  that  decree,  yet  he  give 
the  defendant  his  costs  provided  he  consented  to  deliver  up 
possession  within  a  certain  time ;  his  Lordship  was  diffident 
of  his  opinion,  and  intimated  that  he  did  so  to  secure  against 
an  appeal,  the  property  being  but  small ;  and  this  shews  that 
he  did  consider  that  as  a  doubtfnl  case,  otherwise  it  would 
be  extraordinary  that  the  defendant  should  have  his  costs 
where  he  was  wrong.  However,  Mr.  Brown  has  not  taken 
any  notice  of  that  circumstance,  which  I  am  sure  was  as  I 
have  stated  it.  I  have  often  discussed  that  case,  and  I  never 
could  bring  my  mind  to  agree  with  Lord  Thur low's  deci- 
sion, for  this  reason  :  he  considered  the  letter  tantamount  to 
a  signing  of  the  agreement ;  I  thought  the  true  meaning 
of  it  was,  "  I  will  not  bind  myself,  but  you  shall  rely  on 
"  my  word."  The  case  is  not  very  accurately  reported ; 
however,  it  appears  to  me  strong  in  favour  of  the  opinion  I 
entertain  is  this  case,  supposing  Lord  Thurlow  to' be 
right ;  because  Lord  Thurlow  considered  a  reference  to 
the  written  agreement  essentially  necessary ;  he  considered 
the  letter  and  the  agreement  one  and  the  same  thing,  and 
the  letter  as  £  recognition  of  the  agreement,  as  of  a  paper 
referred  to  in  the  possession  of  the  defendant,  and  as  a  thing 
in  which  parol  evidence  was  no  otherwise  necessary  than  to 
identify*  the  thing  produced. 


There  is  a  case  in  Bunb.  65.  Bindsteadv.  Coleman  ;  the  po- 
sition there  is  a  mere  general  assertion  ;  "  where  there  is  m 
44  agreement  by  writing  executed,  you  cannot  come  by  evi- 
u  dence  to  supply  any  defect  in  that  agreement  which  was 
u  Intended  to  be  part  of  that  agreement,  but  not  inserted 
44  in  it ;  for  that  would  be  to  evade  the  statute  of  frauds  and 
44  introduce  more  perjury."  This  is  stated  as  having  been 
said  by  the  Chief  Baron,  and  it  is  added  that  the  whole 
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court  were  of  the  same  opinion,  but  whether  said  in  the        1803.     * 


case  before  the  court,  whether  said  judicially,  we  cannot      Clinan 
learn,  and  there  is,  therefore,  no  great  dependence  to  be  had 
on  that  case* 


V. 

Cooke. 


In  Partcriche  v.  Powletty  2  Atk.  383,  Lord  Haidwicke 
is  made  to  say  u  To  add  any  thing  to  an  agreement  in  wri- 
"  ting,  by  admitting  parol  evidence  which  would  affect  lands, 
"  is  not  only  contrary  to  the  statute  of  frauds  and  perjuries, 
"  but  to  the  rule  of  the  common  law  before  that  statute  was 
u  in  being,"  That  appears  to  be  a  mere  dictum  when  you 
look  into  the  circumstances  of  that  case,  which  I  have  rea- 
son to  know  is  most  imperfectly  stated  by  Atkynsy  because  I 
have  a  collection  taken  from  the  register's  books  by  Mr. 
Hollist,  a  gentleman  of  the  English  bar  who  has  been  very 
accurate,  and  it  appears  from  his  note  that  this  was  said  in- 
cidentally by  Lord  Hardwicke,  and  that  it  does  not  apply 
to  the  case  ;  however,  these  expressions  do  tend  to  shew  ft 
general  opinion  on  the  subject. 

In  the  case  of  Brodie  v.  St.  Pout,  1  Ves.  Jun»  326,  Mr. 
Justice  Buller  came  to  a  decision  of  the  point,  though  it  if 
extremely  difficult  to  collect  that  from  the  report  of  the 
case,  for  I  observe  that  the  reporter  has  omitted  to  state  the 
fact  on  which  the  question  turned ;  he  does  not  state  the 
agreement,  and  you  only  discover  from  the  argument  what 
was  really  the  question  between  the  parties.  The  agree- 
ment was  signed  on  the  second  of  February,  1787,  it  refer  { 
red  to  certain  covenants  which  had  been  read,  contained  in 
a  described  paper ;  it  was  clear  that  all  the  covenants  con- 
tained in  that  paper  had  not  been  read,  and  which  of  them 
had  been  read  and  which  had  not  was  the  difficulty ;  I  re- 
collect that  one  way  by  which  we  attempted  to  get  out  of  the 
difficulty  was,  that  every  thing  in  dispute  was  to  be  left  to 
Mr.  Askcxvy  and  we  insisted  that  he  was  to  determine  what 
had  been  read,  and  what  had  pot  j  but  Mr*  Justice  8uu.hu 


Cooke. 
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1803.        thought  that  was  a  matter  of  mere  evidence,  and  not  a 
Clinan      thing  that  was  meant  to  be  left  to  Mr.  Atknv's  determina* 
v.  tion.    In  the  course  of  the  argument  of  that  case,  Allan  v. 

Bower  was  mentioned,  and  Mr.  Justice  Bullbr,  speaking 
of  that  case,  says,  if  that  case  was  right  it  depended  on 
part  performance— that  the  agreement  being  partly  per- 
formed opened  the  case  to  parol  evidence :  and  there  the 
whole  agreement  was  by  parol — there  was  no  agreement  in 
writing  ;  there  was  an  instrument  under  the  hand  of  Server, 
which  was  produced  for  the  purpose  of  shewing  (hat  he  had 
made  some  parol  agreement  with  the  tenant*  But  in  Brodie 
v.  St.  Paul,  Mr.  Justice  Buller  says  he  was  clear  that  the 
agreement  was  not  sufficient  to  sustain  an-  action  at  law,  for 
that  nobody  could  tell,  except  by  parol  testimony,  what  co~ 
venants  had  been  read,  and  whatnot ;  that  part  performance 
takes  a  case  out  of  the  statute,  but  that  in  that  case  there 
was  nothing  that  could  do  so.  u  The  question  here  is,  what1 
"  is  the  agreement  ?  the  whole  depends  upon  parol.  If 
"  the  agreement  is  certain,  and  explained  in  writing,  signed 
**  by  the  parties,  that  binds  them ;  if  not,  and  evidence  is 
"  necessary  to  prove  what  the  terms  wete ;  to  admit  it 
"  would  effectually  break  in  upon  the  statute  and  introduce 
*'  all  the.  mischief,  inconvenience,  and  uncertainty,  the  sta- 
"  tute  was  designed  to  prevent."  Now  I  must  jeoafesa  I  feel 
this  to  be  perfectly  right,  and  I  am  convinced  that  though 
the  counsel  for  Mr.  Brodie  felt  that  he  was  very  ill  used, 
yet  they  felt  also  that  it  was  impossible  that  relief  could  be 
afforded  him,  and  that  this  blunder  had  made  the  agree- 
ment so  imperfect  that  the  statute  forbids  its  execution. 

The  case  of  Allan  v.  Bower  appears  in  $Bro.  G*.  C.  149, 
to  have  come  on  again  on  a  rehearing,  and  upon  that  re- 
hearing it  appeared  that  the  proceeding  was  in  itself  ir- 
regular j  that  it  was  a  decree  made,  not  when  the  cause  was 
at  hearing,  but  upon  a  motion  for  an  injunction,  and  there- 
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fore  Lord  Thurlow  was  under  the  necessity  of  setting  it  1602* 

•side,  as  being  irregularly  made.     I  know  it  never  came  on  Clin  an 
again.    Whether  the  decision  would  have  been  die  same  if  v. 

it  had,  I  cannot  venture  to  say,  but  that  must  &t  all  events  ^  Cooke. — 


have  depended  on  its  being  or  not  being  considered  a  part 

execution  of  a  parol  agreement,  for  Lord  Thurlow  thought 

that  the  paper  left  behind  by  Mr.  Bower  shewed  that  he  had 

come  to  some  parol  agreement,  and  having  done  so  had  let 

the  plaintiff  into  possession,  that  the  plaintiff  had  laid  out 

great  sums' of  money  on  the  farm*    This  he  considered  as 

proved  by  that  paper,  which  he  considered  as  a  confession 

by  Bower  of  that  fact,  and  this  he  thought  sufficient  ground 

for  directing  an  inquiry  what  was  the  agreement  entered 

into,  to  which  that  paper  referred.    That  is,  he  considered 

that  paper  not  as  an  agreement  to  be  supplied  by  parol 

evidence,  but  as  evidence  of  a  parol  agreement     There 

were  very  great  doubts  whether  that  was  a  solid  opinion, 

though  Lord  Thuuxow  took  it  up  very  strongly,  and  his 

decisions  were  very  seldom  unsatisfactory •  Any  person  who 

reads  his  decision  in  3  Bro.  will  find  that  he  did  not  feel  Allan  ▼.  B< 

himself  very  strong  when  he  delivered  his  opinion.    There  doukted., 

was  something  of  the  same  impression  as  was  on  his  mind  in 

•the  case  of  Tourney  v.  Crowthert    In  the  first  of  those  cases, 

where  a  man  said  he  would  not  sign  a  paper,  Lord  Thurlow 

considered  this  tantamount  to  a  signature  ;  and  in  the  latter, 

when  the  expressions  of  the  party  were,  "  that  he  had  not 

"  given  his  tenant  a  lease  because  he  was  not  willing  to  grant 

"  leases,"  his  Lordship  held  this  as  an  agreement  to  grant 

a  lease.    I  confess  my  mind  could  never  follow  these  two 

cases,  and  there  was  great  doubt  amongst  the  bar  on  both 

of  Aem*    However,  I  think  neither  of  these  cases  decides 

the  present.    So  far  as  they  touch  it,  they  rather  confirm 

the  opinion  I  have  formed,  and  particularly  Taumeyv. 

Crowther,  for  there  £ord  Thurlow  considered  the  letter 

as  referring  distinctly  to  the  other  paper. 


38  CASES  IN  CHANCERY. 

1802,  A  case  was  also  mentioned  from  3  Atk.  388  (jfoynes  v. 

Clin  an       Statham)  where  a  bill  was. filed  for  a  specific  performance  qf 

v.  an  agreement  for  a  lease.   The  defendant  alleged  that  there 

- —  was  a  mistake  in  the  agreement  with  respect  to  the  rent ; 

that  the  rent  was  to  be  clear  of  taxes,  and  that  that  was  no* 
inserted  in  the  agreement,  and  on  that  ground  he  resisted 
performance,  and  he  offered  to  read  parol  evidence  to  shew 
that  that  was  part  of  the  agreement.  Now,  that  was  admit- 
ted on  a  ground  which  I  take  to  be  perfectly  clear  :  the  bill 
was  filed  to  compel  performance  of  an  agreement ;  the  de- 
fendant says,  u  the  agreement  you  have  got  signed  was  not 
"  the  agreement  I  entered  into,  and  I  therefore  am  not  bound 
"  to  perioral  it."  Suppose  the  omission  fraudulent:  the 
plaintiff  might  have  proved  a  case  of  fraud  to  avoid  it,  and 
it  is  quite  equal  whether  it  is, insisted  on  as  a  mistake  or  a 
fraud ;  so  says  Lord  Hardwicke. 

• 

It  is  true  Mr.  Atkyns  makes  Lord  Hardwicke  say, 
"  Suppose  the  defendant  had  been  the  plaintiff,  and  had 
"  brought  the  bill  for  a  specific  performance  of  the  agree* 
"  ment.  I  do  not  see  but  he  might  have  been  allowed  the 
"  benefit  of  disclosing  this  to  the  Court."  This  passage 
was  cited  for  the  purpose  of  shewing  that  Lord  Hard- 
wicke thought  there  might  be  an  addition  to  the  agree* 
ment  by  parol.  I  have  found  a  reference  to  a  note  of  the 
same  case  by  Mr.  Brown,  who  was  king's  counsel  in  Lord 
Hardwicke's  time,  and  in  great  business,  and  the  man- 
ner in  which  he  has  put  this  case  is  thus— u  But,  query, 
"  if  on  a  bill  for  performance  of  an  agreement,  and  an  at* 
"  tempt  to  add  to  the  agreement  by  parol,  whether  plaintiff 
"  can  do  it  in  that  case  ?"  Therefore  Mr.  Brown  certainly 
did  not  understand  Lord  Hardwicke  as  saying  that  it 
could  be  done,  and  looking  attentively  at  the  words  used  by 
Atkynsy  I  do  not  think  they  import  any  thing  positive. 
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There  is  a  prior  case,  Walker  v.  Walker,  2  Atk*  98, 
where  Lord  H ardwicke  is  made  to  say  something  similar; 
and  there  seems  to  have  been  somewhat  of  a  floating  idea  in 
the  mind  of  his  Lordship  that  by  possibility  a  case  might  be 
made,  in  which  even  a  plaintiff  might  be  permitted  to  shew 
an  omission  in  a  written  agreement  either  by  mistake  or 
fraud.  However,  I  can  find  no  decision  except  the  contrary 
way.  The  admission  of  such  evidence  as  matter  of  defence 
is'frequent.  Legal  v.  Millar,  2  Fes.  299.  And  the  same 
doctrine  is  stated  in  Pitcarne  v.  Ogbeurne,  2  Fes.  375,  and  in 
in  older  case,  1  Fern.  240.  It  is  used  to  rebut  an  equity ; 
the  defendant  says,  "  the  agreement  you  seek  is  not  the 
"  agreement  I  meant  to  enter  into  ;"  and  then  he  is  let  in  to 
prove  fraud  or  mistake.  It  should  be  recollected  what  are 
the  words  of  the  statute :  u  No  person  shall  be  charged  upon 
"  any  comtract  or  sale  of  lands,  &c.  unless  the  agreement  or 
"  some  memorandum  or  note  thereof  shall  be  in  writing, 
€<  and  signed  by  the  party  to  be  charged  therewith  or  some 
*  other  person  thereunto  by  him  lawfully  authorized." 
No  person  shall  be  charged  with  the  execution  of  an  agree* 
ment  who  has  not  either  by  himself  or  his  agent  signed  ^ 
written  agreement,  but  the  statute  does  not  say  that  if  a 
written  agreement  is  signed,  the  same  exception  shall  no$ 
hold  to  it  that  did  before  the  statute.  Now,  before  the 
statute,  if  a  bill  bad  been  brought  for  specific  performance, 
and  it  had  appeared  that  the  agreement  had  been  prepare4 
contrary  to  the  intent  of  the  defendant,  he  might  have  said, 
"  that  is  not  the  agreement  meant  to  have  been  signed." 
Such  a  case  is  left  as  it  was,  by  the  statute  :  it  does  not  say, 
that  a  written  agreement  shall  bind,  but  that  an  unwritten 
agreement  shall  not  bind. 


1803. 


Clinan 

v. 
Cooke. 


*m 


Under  these  circumstance*  if  it  be  not  possible  to  make 
this  a  case  of  part  performance  it  is  impossible  to  make  such 
a  decree  as  is  sought  by  the  plaintiff. 
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1802*  I  should  have  great  difficulty  if  there  were  evidence  of  a 

Clinan       Part  l^rformance.    I  must  have  directed  a  further  inquiry, 

v.  for  the  party  has  not  suggested  by  his  bill  that  the  agreement 

'. —  was  for  three  lives,  or  for  any  specific  time,  and  the  case 

stands,  both  on  the  pleadings  and  evidence,  imperfect  on 
that  head.  As  to  the  fact  that  leases  were  tendered  to  Mr. 
Cooke  and  what  passed  on  that  occasion,  it  is  not  said  that 
he  had  read  them,  or  that  he  knew  the  contents ;  and  at 
most  it  amounts  only  to  evidence  of  this,  that  if  he  found 
the  leases  not  improper,  and  that  the  Cahills  would  give  up 
possession,  he  agreed  to  execute  them. 

Payment  of        But  I  think  this  is  not  a  case  in  which  part  performance 

SStCy  rfi>n0t.     aPPcars »  ^  ODty  circumstance  that  can  be  considered  as 
ince  to  uke       amounting  to  part  performance  is  the  payment  of  the  sum 

toud^eUndi  °*  ^7  g1"116*8  to  Mr.  Cooke.    Now,  it  has  always  been. 

out  of  the         considered  that  the  payment  of  money  is  not  to  be  deemed 

part  performance  to  take  a  case  out  of  the  statute.  Seagood 
v.  Mealey  Prec.  Chan.  560,(<?)  is  the  leading  case  on  that; 
subject ;  there  a  guinea  was  paid  by  way  of  earnest ;  and  it 
was  agreed  clearly  that  that  was  of  no  consequence,  in  case 
of  an  agreement  touching  lands ;  now,  if  payment  of  fifty 
guineas  would  take  a  case  out  of  the  statute,  payment  of 
one  guinea  would  do  so  equally ;  for  it  is  paid  in  both  cases 

(a)  There  appears  to  be  some  contrariety  in  the  cases  upon  this 
point.  Agreeable  to  the  doctrine  here  laid  down,  vid.  Seagood  v; 
Meale,  ubi.  sufi*  Lord  Fingall  {or  PengaU)  v.  Ross.  2  Eg.  Abr. 
48,  and  what  is  said  arguendo  in  Coif  v.  Trecothick.  9  Fes.  Jun. 
242.  On  the  other  side,  vid.  a  case  said  to  have  been  decided  by 
Lord  Nottingham.  Freem.  281,  where  the  purchase-money 
was  paid,  and  the  deeds  refused  to  be  sealed,  he  decreed  the  seal- 
ing of  them.  Vid.  also,  Lacon  v.  Merlins,  3  Atk.  1 ;  Main  v.  Mel- 
bourn,  4  Fes.  Jun.  720  ;  Buckmaster  v.  Harrofi.  7  Fes.  Jim.  341. 
There  seems  to  have  been  the  same  contrariety  in  the  cases  before 
the  statute,  upon  the  effect  of  a  sum  paid  by  way  of  earnest  on  an 
agreement  relating  to  lands ;  vid.  Simmon*  v.  Cornelius,  1  Chan* 
Refi.  128 ;  Foils  v.  Smith,  3  Chan.  Rep.  16 ;  Scmhle  same  case, 
Anon,  Freem.  128. 


=9 
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as' part  payment,  and  no  distinction  can  be  drawn  2  but  the         1802. 
great  reason,  as  I  think,  why  part  payment  does  not  take       Clinan 
such  agreement  out  of  the  statute  is,  that  the  statute  has  v- 

said(tf)  that  in  another  case,  viz*  with  respect  to  goods,  it  '*     ■ 

shall  operate  as  part  performance.  And  the  courts  have 
therefore  considered  this  as  excluding  agreements  for  lands, 
because  it  is  to  be  inferred,  that  when  the  legislature  said  it 
should  bind  in  the  case  of  goods,  and  were  silent  as  to  the  case 
of  lands,  they  meant  that  it  should  not  bind  in  the  case  of  lands* 

But  I  take  another  reason  also  to  prevail  on  the  sub-      In  such  case, 
ject.     I  take  it  that  nothing  is  considered  as  a  part  per-  performance11 

formance  which  does  not  put  the  party  into  a  situation  **■** docs  not 

i  r      *  i-ii  •  Put  the  Party 

that  is  a  fraud  upon  him,  unless  the  agreement  is  per-  into  a  situation 

formed;  for  instance,  if  upon  a  parol  agreement,  a  man  is  J^Vhim^ftfi 

admitted  into  possession, he  is  made  a  trespasser,  and  is  liable  agreement  be 

^  .f  .         ,  .      f™.    .     not  performed, 

to  answer  as  a  trespasser  if  there  be  no  agreement.    This  is        r 

put  strongly  in  the  case  of  Foxcraft  v.  Lister  /(£)  there  the 
party  was  let  into  possession  on  a  parol  agreement,  and  it 
was  said  that  he  ought  not  to  be  liable  as  a  wrong  doer,  and 
to  account  for  the  rents  and  profits,  and  why  ?  because  he 
entered  in  pursuance  of  an  agreement.  Then  for  the  pur* 
pose  of  defending  himself  against  a  charge  which  might 
otherwise  be  made  against  him,  such  evidence  was  admis- 
sible, and  if  it  was  admissible  for  such  purpose,  there  is  no 
reason  why  it  should  not  be  admissible  throughout.  That,  I 
apprehend,  is  the  ground  on  which  courts  of  equity  have  pro- 
ceeded, in  permitting  part  performance  of  an  agreement  to 
be  a  ground  for  avoiding  the  statute ;  and  I  take  it  therefore 
that  nothing  is  to  be  considered  as  part  performauce  which 
is  not  of  that  nature.  Payment  of  money  is  not  part  per- 
formance, for  it  may  be  repaid  ;  and  then  the  parties  will  be 
just  as  they  were  before,  especially  if  repaid  with  interest. 

(a)  Sect.  13. 

(6)  Cited,*  Prcc.  Ch.  519 ;  2  Fern.  456 ;  Vid.  Colles's  Pari.  C.  103. 

Vov  I  C 


Cooke. 
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1802.         It  does  not  put  a  man  who  has  parted  with  his  mtfney  intd 

Clin  an       ^e  8^tuat*on  °f  a  man  against  whom  an  action  may  be 
v.  brought ;  for  in  the  case  of  Foxcraft  v.  Lister,  which  first 

led  the  way,  if  the  party  could  not  have  produced  in  evi- 
dence the  parol  agreement,  he  might  have  been  liable  in  da- 
mages to  an  immense  extent- 

On  this  ground  therefore  1  think  this  is  not  a  case  in  which 
I  can  consider  that  there  is  a  part  performance  to  warrant 
toy  decreeing  performance  of  an  agreement,  the  terms  of 
which  are  left  thus  imperfect,  and  must  be  supplied  by  parol 
evidence,  which  would  be  contrary  to  the  statute ;  there  is 
no  sufficient  ground  to  consider  this  case  out  of  die  statute, 
and  I  am  of  opinion  that  the  bill  must  be  dismissed. 

There  is  another  part  of  the  case  which  requires  a  little 
notice  ;  the  plaintiff  does  appear  in  the  light  of  a  person 
who  at  least  offered  some  money  to  Meagher  ;  though  that 
fact  is  not  distinctly  alleged  by  the  answer,  yet  it  is  alleged 
that  Meagher  entered  into  this  agreement  with  the  plaintiffs 
in  consequence  of  some  money  which  he  received  from  them, 
and  that  he  did  it  to  the  prejudice  of  the  defendant ;  it  also 
appears  that  the  sum  of  twenty  guineas  was  paid  by  the 
plaintiffs  to  Meagher,  and  that  it  was  paid  without  areceipt. 
These  are  suspicious  circumstances ;  the  bill  insists  that  this 
money  was  paid  on  account  of  rent,  if  so,  why  was  not 
some  receipt  given  for  it  as  well  as  for  other  payments  of  the 
same  kind  ? 1  think  the  case  on  the  part  of  the  plaintiff  very 
suspicious  and  not  at  all  favourable.  Bui  I  think  the  con- 
duct of  the  defendant,  also  very  unjustifiable — quite  un- 
warrantable after  retaining  the  fifty  guineas  as  he  has  done  ; 
he  receives  fifty  guineas  in  February  in  consequence  of  an 
agreement  which  was  to  be  executed  in  May ;  he  takes 
advantage  of  the  imperfection  of  the  agreement ;  but  with 
die  impression  on  his  mind  that  it  was  imperfect,  he  retains 
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the  money  in  his  hands  without  even  tendering  it,  until  a        1803. 
bill  is  on  the  point  of  being  filed*  Clinan 


Although  I  dismiss  this  bill  as  to  the  performance  of  the 
agreement  for  a  lease,  yet  there  is  one  part  of  the  agreement 
clear  and  distinct,  that  in  case  of  failure,  the  fifty  guineas 
was  to  be  repaid  with  interest,  and  therefore  I  shall  direct 
the  register  to  compute  what  is  due  on  the  foot  of  the  fifty 
guineas  and  interest.  I  have  a  great  inclination  to  give  the 
plaintiffs  costs  on  that  part  of  the  case  ;  and  I  shall  dismiss 
the  bill  so  far  as  it  seeks  a  lease,  without  costs*  As  to  the 
Cahilk  they  have  acted  a  dishonest  part ;  they  knew  of  the 
agreement;  and  I  shall  dismiss  the  bill  as  againt  them, 
without  costs. 

Reg.  Lib.  xlviii.  432. 


v. 
Cooke, 


END  Of  THE  SITTINGS  AFTER  MICHAELKAS  TERM* 
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1803.        It  does  not  put  a  man  who  has  parted  with  his  money  intd 

Clin  an       l^e  8'tuat^on  °f  a  man  against  whom  an  action  may  be 
v.  brought ;  for  in  the  case  of  Foxcraft  v.  Lister,  which  first 

led  the  way,  if  the  party  could  not  have  produced  in  evi- 
dence the  parol  agreement,  he  might  have  been  liable  in  da* 
mages  to  an  immense  extent* 

On  this  ground  therefore  I  think  this  is  not  a  case  in  which 
I  can  consider  that  there  is  a  part  performance  to  warrant 
toy  decreeing  performance  of  an  agreement,  the  terms  of 
which  are  left  thus  imperfect,  and  must  be  supplied  by  parol 
evidence,  which  would  be  contrary  to  the  statute ;  there  is 
no  sufficient  ground  to  consider  this  case  out  of  the  statute, 
and  I  am  of  opinion  that  the  bill  must  be  dismissed. 

There  is  another  part  of  the  case  which  requires  a  little 
notice  ;  the  plaintiff  does  appear  in  the  light  of  a  person 
who  at  least  offered  some  money  to  Meagher  ;  though  that 
fact  is  not  distinctly  alleged  by  the  answer,  yet  it  is  alleged 
that  Meagher  entered  into  this  agreement  with  the  plaintiffs 
in  consequence  of  some  money  which  he  received  from  them, 
and  that  he  did  it  to  the  prejudice  of  the  defendant ;  it  also 
appears  that  the  sum  of  twenty  guineas  was  paid  by  the 
plaintiffs  to  Meagher,  and  that  it  was  paid  without  a  receipt. 
These  are  suspicious  circumstances ;  the  bill  insists  that  this 
money  was  paid  on  account  of  rent,  if  so,  why  was  not 
some  receipt  given  for  it  as  well  as  for  other  payments  of  the 
same  kind  i  I  think  the  case  on  the  part  of  the  plaintiff  very 
suspicious  and  not  at  all  favourable.  Bui  I  think  the  con- 
duct of  the  defendant,  also  very  unjustifiable — quite  un- 
warrantable after  retaining  the  fifty  guineas  as  he  has  done  ; 
he  receives  fifty  guineas  in  February  in  consequence  of  an 
agreement  which  was  to  be  executed  in  May ;  he  takes 
advantage  of  the  imperfection  of  the  agreement ;  but  with 
the  impression  on  his  mind  that  it  was  imperfect,  he  retains 
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the  money  in  his  hands  without  even  tendering  it,  until  a        1802. 
bill  is  on  the  point  of  being  filed.  Clinan 


Although  I  dismiss  this  bill  as  to  the  performance  of  the 
agreement  for  a  lease,  yet  there  is  one  part  of  the  agreement 
clear  and  distinct,  that  in  case  of  failure,  the  fifty  guineas 
was  to  be  repaid  with  interest,  and  therefore  I  shall  direct 
the  register  to  compute  what  is  due  on  the  foot  of  the  fifty 
guineas  and  interest.  I  have  a  great  inclination  to  give  the 
plaintiffs  costs  on  that  part  of  the  case ;  and  I  shall  dismiss 
the  bill  so  far  as  it  seeks  a  lease,  without  costs.  As  to  the 
Cahills  they  have  acted  a  dishonest  part ;  they  knew  of  the 
agreement;  and  I  shall  dismiss  the  bill  as  againt  them, 
without  costs. 

Reg.  lib*  xlviii.  432. 


v. 
Cooke, 


END  Of  THE  SITTINGS  AFTER  MICHAELMAS  TERM. 
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1803, 

fULARY  TERM,  1803. 


Jan.  25, 


MATTER    OF  PATRICK  MURPHY,  A 

BANKRUPT. 


A  bond  is  giv-   JVlR.  HENCHY,  on  the  petition  of  Agnes  Murphy,  (wife 

en  bv  a  t i*iic!c r 

previous  to  bis  of  the  bankrupt)  and  of  the  trustee  in  her  marriage  settle- 
marriage,  to      ment,  moved  that  she  might  be  admitted  a  creditor  under 

a  trustee,  and  m  ° 

by  marriage      the  commission  for  the  sum  of  800/. 

settlement  of 

same  date,  it 

is  covenanted         On  the  3d  October,  1795,  previous  to  the  marriage  of 

that  the  sum        *     i       •  •<«  •  •  a  11  .1 

mentioned  in     *"e  bankrupt  with  the  petitioner  Agncs^  a  bond  was  executed 

the  bond  is  to    by  him  to  the  trustees  in  the  penal  sum  of  1,600/.  con- 
be  payable  only     J  #  r 
in  the  event  of  ditioned    for  the  payment  of    800/  on  the.  3d  day  of 

TivinTtheTus-  March,  1796,  with  warrant  of  attorney  to  confess  judg- 
band ;  and  it  is  ment  with  stay  of  execution  till  the  3d  day  of  March 
ed  that  in  ca»e  1796.  A  settlement,  of  same  date  with  the  bond,  was 
of  the  husband  executed  between  the  bankrupt  of  the  first  part,  Mary 
circumstances,  Nolan^  and  Agnes  Nolan  her  daughter,  of  the  second  part 

wtsenthe°SS*  and  Thomas  F'  Nolan  of  the  thlrd  Part> %vhich  referred  to  the 
tee  shall  sue  on  bond,  and  whereby  it  was  covenanted,  u  that  the  sum  of 

husband  fails  "  800/.  therein  mentioned  was  payable,  and  to  be  sued  for 
living  the  wife,  a  oniy  }n  ^  event  of  the  wife  surviving  the  husband"  and 

The  trustee  J  ° 

ought  not  to  be  in  case  of  her  dying  before  him,  it  was  provided  that  the 

cred'to    *        children  of  that  marriage  should  have  a  share  of  his  property 

equal  to  the  children  by  any  after  taken  wife.  Then  (after 
reciting  that  the  husband  was  a  trader)  it  was  further  co- 
venanted, "  that  in  case  of  failing  in  his  circumstances,  but 
u  not  otherwise,  the  trustee  was  empowered  to  enter  judg- 
"  ment  on  the  bond,  and  to  issue  execution  for  the  amount 
"  thereof." 

The  settlement  was  duly  registered  on  the  12th  October, 
1795,  pursuant  to  the  stat.  5  Geo.  2.  c.  4,  sect.  10.  The 
bankruptcy  happened  long  subsequent  to  the  3d  of  March, 
1796. 
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'ftie  Lord  Chancellor,  on  the  facts  being  disclosed,        1803. 
said,  that  he  considered  the  whole  device  to  be  a  fraud  upon  ~~Muyphy 
the  bankrupt  laws ;  that  under  the  first  mentioned  covenant,    a  Bankrupt. 
the  debt  was  merely  contingent,  and  that  the  subsequent  pro- 
vision, in  case  of  insolvency,  &c.  was  fraudulent. 

Mr.  Hcnchy.  The  question  is,  whether  this  be  a  debt 
proveable  under  the  commission  ?  now,  the  wife's  trustee 
has  always  been  admitted  to  prove,  where  there  was  a  re- 
medy at  law  prior  to  the  bankruptcy.  In  the  case  Ex  parte 
Winchester ,  1  Ath.  117,  Lord  HARDwiCKusays, "  If  ahus-. 
44  band  becomes  bankrupt  after  a  breach  of  payment  to . 
"  trustees,  (which  is  the  present  case)  they  have  always 
"  been  admitted  creditors  upon  equitable  terms,'9  and  his 
Lordship  added,  "  If  judgment  had  been  given  at  law  by. 
44  the  husband  for  this  sum,  'tis  a  debt  notwithstanding  the 
44  defeasance^  and  the  trustees  would  have  been  admitted 
44  creditors,  though  the  terms  of  the  bond  itself  be  other- 
44  wise."  And  in  1  Atk.  121,  Lord  Hardwicke  says,  "  In 
44  those  cases  where  he  had  let  in  such  creditors,  a  judgment 
44  was  given  at  the  time,  which  is  an  immediate  debt  at  law, 
"  and  suspended  in  equity  only  upon  the  defeasance." 
And  in  1  Atk.  118,  his  Lordship  says,  "  In  Groome's  case,  I 
44  am  of  opinion  (though  I  am  sorry  I  must  go  upon  such 
44  niceties)  that  he  cannot  be  admitted  a  creditor :  on  all  the 
44  other  cases,  there  was  a  remedy  at  law  before  such  time 
44  as  the  act  of  bankruptcy  was  committed,  or  commission 
'4  taken  out,  but  here  there  was  not."  It  remains  therefore 
to  shew,  that  there  was  in  the  present  case  a  remedy  at  law 
prior  to  the  bankruptcy.  It  is  not  denied,  that  the  setde- 
ment  was  duly  registered  pursuant  to  the  statute  ;  and  there 
was  a  breach  of  the  conditipn  of  the  bond  by  non-payment  - 
on  the  3d  day  of  March,  1796,  by  which  the  debt  then  be- 
came absolute  at  law.  Then  if  the  trustee  had  proceeded 
by  action  on  the  bond  subsequent  to  3d  March,  1796,  he 
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1803.  must  have  bad  judgment  at  law ;  for  the  covenant  could  not 
Murphy,  have  been  pleaded  in  bar  to  such  action :  a  covenant  in  one 
a  Bankrupt,  ^eecl  cannot  be  pleaded  in  bar  to  a  covenant  in  another  deed, 
except  such  deed  be  a  defeasance  of  the  former :  Gatvden  v. 
Drapery  2  Vent.  21 7.  Now,  this  covenant  is  not  a  defeasance ; 
for  every  defeasance  must  contain  proper  words  of  defea- 
sance, as,  that  the  thing  shall  be  void :  Lacy  v.  Kynaston,  2 
Sali.  575.  If  obligee  covenants  net  to  sue  the  obligor  for  a 
certain  time,  it  does  not  amount  to  a  defeasance,  nor  can  it 
be  pleaded  as  such,  but  is  a  mere  covenant  only,  for  breach 
of  which  the  obligor  may  bring  his  action.  Ayloffe  v.  Schim- 
shire,  Carth.  63.  S.  C*;l  Show.  46;  Cosnberk.  123;  2  Saik. 
573 ;  Deux  v.  Jefferyes%  Cro.  Eiiz.  352 ;  1  RoL  Air.  939, 
and  Burgh  v.  Preston,  8  T.  R.  483.  And  in  Staines  v. 
Planck^  8  T.  R.  389,  Lord  Kenyon  thus  expresses  himself: 
44  It  is  very  clear,  that  a  mere  contingent  debt  is  notprove- 
"  able  under  a  commission ;  but  if  there  be  a  legal  debt, 
"  tho'  liable  to  be  defeated  afterwards  upon  a  contingency, 
u  it  may  be  proved  under  the  condition.  For  that  reason  it 
u  frequently  happens,  that  a  trader  who  wishes  to  secure  a 
44  provision  for  his  wife  and  family  in  case  of  his  insolvency, 
on  his  marriage  gives  a  bond  to  trustees  payable  imme- 
diately, and  then  in  the  event  of  his  subsequent  bank- 
ruptcy, the  bond  being  forfeited  at  law  may  be  proved 
44  under  the  commission,  because  there  is  a  legal  debt." 

Mr.  Wallace,  for  the  assignees,  referred  to  Ex  parte  Esne- 
cy, in  this  court,  Trin.  1802.  (a)  (This  was  a  motion  on  peti- 
tion, for  leave  to  prove  the  amount  of  a  bond  given  to  trus- 
tees for  the  benefit  of  the  bankrupt's  wife  on  their  intermar* 
riage.  It  appeared  to  be  an  absolute  bond,  with  a  common 
condition  for  payment  on  a  day  certain,  which  was  passed  at 
the  time  of  the  bankruptcy  ;  but  on  the  back  of  the  bond 
there  was  an  endorsement  in  the  nature  of  a  defeaaance9 

(a)  Ex  relat, 


44 
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by  which  it  was  agreed,  that  the  bond  should  not  be  payable  .  1803. 
or  called  in,  unless  the  obligor  should  become  insolvent,  or  M(JRPHT,  " 
until  his  death.  The  Lord  Chancellor  referred  to  the  ca-  a  Bankrupt. 
ses  Ex  part*  Hilly  and  Ex  parte  Bennet(a)  as  in  point,  to 
shew  that  such  a  debt  as  this,  is  not  proveable  under  the  com- 
mission ;  that  it  is  considered  as  a  fraud  on  the  bankrupt 
laws,  and  that  the  creditors  have  a  right  to  say  it  was  a  debt 
that  could  not  be  enforced  against  the  bankrupt  himself  before 
his  bankruptcy,  and  therefore  could  not  be  proved  under  the 
commission*  The  defeasance  here  is  a  fraud :  the  effect  bf 
it  is,  that  the  wife  shall  never  be  able  to  compel  payment  from 
the  husband  during  the  solvency,  but  that  when  he  becomes 
insolvent  she  shall  be  able  to  enforce  it  against  his  creditors ; 
even  in  the  case  where  a  sum  of  money  has  been  invested  in 
the  trustees,  wjth  a  provision  that  they  may  lend  it  to  the 
husband  (being  a  trader)  on  his  bond,  it  has  been  doubted 
whether  it  was  not  fraudulent ;  though  the  trustees  in 
such  case  may  enforce  payment  of  the  money  at  any  time 
they  think  fit.  (The  cause  stood  over  to  another  day,  when 
Us  Lordship  said)  that  debt  cannot  be  in  effect  a  legal  debt 
which  cannot  be  enforced  during  the  solvency  of  the  party ; 
and  a  contract  to  make  a  legal  debt  not  enforceable  till  death 
or  bankruptcy  is  a  fraud  on  the  bankrupt  laws,  as  not  being 
possible  to  enforce  it  against  the  debtor,  except  in  the  cha- 
racter of  bankrupt  :(£)  9nd  a  judgment  debt  is  not  different 
from  any  other ;  the  judgment  is  only  evidence  of  the  debt* 
Ex  parte  Winchester,  iflooked  into,  will  appear  different  from 
this ;  there  there  was  no  restraint  on  the  calling  in  the 
money.  The  wife's  own  fortune(c)  may  be  thus  setded, 
because  the  husband  is  bound  to  maintain  her,  and  when  he 
no  longer  can,  it  is  fair  that  she  should  have  her  own  back 

(*)  1  Co.  Bank.  Law.  332,  23*. 

(6)  Sed  VicL  Ex  parte  Michell,  1  Atk.  121. 

(c)  2  S$r.  947\  Lockyer  v.  Savage;  &  Ve*.  Jun.  353,  Ex  fiarte 
Coqke. 
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1 803*        again.)  And  see  Ex  parte  Greenaway,  1  Atk.  11$;  Ex  parte 

Murphy       Michelle  1  Atk.  120,  and  in  Goddard  v.  Vanderheyden,  3 

a  Bankrupt.    Wits.  271 ,  the  court  refers  to  the  case  Ex  parte  Michel!,  and  • 

says,  "it  is  n©w  settled,  that  on  such  a  provision  for  a  wife, 

"  she  cannot  be  admitted  a  creditor."  (See,  I  Cooke\Bank. 

L.  2d  edit.  284,  et  sej.) 

Lord  Chanqellor. 

I  am  glad  this  discussion  has  taken  place,  fori  should  be 
sorry  the  question  should  not  be  considered  as  decided  upon 
consideration.  It  is  a  great  mistake  to  suppose  that  a  debt's 
being  proveable,  depends  on  whether  it  is  a  legal  debt.  It 
depends  oh  whether  it  be  a  debt  in  law  or  in  equity,  for 
,  sitting  in  cases  of  bankruptcy,  I  am  to  decide  on  equitable 
as  well  as  legal  debts.  The  question  is,  what  is  the  nature  of 
the  demand  which  exists  in  this  case  ?  it  is  a  contingent  de- 
mand for  800/.  payable  only  if  the  wife  shall'  survive  the 
husband,  and  this  is  the  only  demand  which  can  be  made 
consistently  with  the  agreement  between  the  parties,  pro- 
vided the  husband  does  not  become  bankrupt.  The  demand 
being  a  demand  of  such  a  nature,  the  settlement  itself  recites 
that  it  is  intended  to  contrive  what  I  conceive  to  be  a  fraud 
upon  the  bankrupt  laws— to  make  that  a  d6bt  in  case  the  man 
becomes  bankrupt,  which  cannot  be  so  otherwise.  The  ex- 
pression of  Lord  Kewtok,  in  Staines  v.  Planch^  I  conceive 
does  not  refer  to  such  a  settlement  as  this :  all  h£  means  to 
say,  is,  that  the  bankrupt  may  make  himself  legally  indebted 
for  a  sum,  payment  of  which  may  be  enforced  whether  he 
becomes  a  bankrupt  or  not,  though  on  a  subsequent  contin- 
gency the  money  so  recovered  may  become  his  own :  as  sup- ' 
pose  a  man  on  his  marriage  enters  into  an  engagement  by 
bond,  to  pay  a  certain  sum  to  the  trustees  withia  a  certain 
time,  and  then  the  settlement  recites  that  this  is  for  the  use 
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until  such  marriage  happens*  and  then  for  the 
use  of  himself  for  life,  then  for  his  wife,  first,  and  other 
sons,  &c.  This  sort  of  engagement  makes  him  liable  to  be 
sued  by  the  trustees,  whether  he  become  bankrupt  or  not. 
Bat  here  there  is  an  express  covenant. for  the  payment  of 
900L  on  the  contingency  of  the  wife's  surviving  the  hus- 
band, and  then  comes  a  clause  which  takes  notice  of  the 
husband's  being  a  trader,  and  that  it  is  necessary  to  secure 
something  in  the  event  of  his  bankruptcy :  for  that  purpose 
a  bond  is  to  be  given  payable  at  a  day  certain,  but  that  sum 
ia  not  to  be  recovered  from  him  unless  he  becomes  in* 
solvent.  As  to  this  sum,  therefore,  though  certainly  it  is 
a  legal  demand,  yet  on  the  foundation  of  this  settlement, 
if  an  attempt  were  made  to  sue  him  on  the  bond,  or  to  cntej 
up  judgment  while  he  continued  solvent,  he  would  have  a 
right  to  come  into  a  court  of  equity  and  prevent  it,  and  to 
have  the  contract,  which  was  the  ground  of  the  bond,  carried 
into  execution  by  restraining  proceedings  on  the  bond.  I 
am  to  take  the  debt  as  it  stands  on  the  whole  of  the  instru- 
ments executed  ;  and  the  contract  in  the  deed  of  settlement 
is,  that  the  bond  shall  have  no  effect  but  in  case  of  bank- 
ruptcy ;  for  it  is  not  the  bond  that  is  to  operate  in  case  of 
the  husband  dying  before  the  wife ;  it  is  not  the  bond  that 
is  the  security  to  the  wife  if  she  survives,  nor  to  the  chil* 
dren  in  case  she  dies  before  her  husband.  So  that  the  whole 
effect  of  the  clause  is  to  avoid  the  operation  of  the  bank" 
rapt  laws;  and  then  the  question  is,  whether  a  person  can, 
be  admitted  to  prove  as  a  creditor,  on  the  foundation  of  an 
instrument  contrived  for  the  purpose  of  defeating  the  effect 
of  the  bankrupt  laws,  where  the  only  ground  of  the  claim 
b  an  instrument  executed  for  the  purpose  of  giving  a  right, 
against  creditors,  which  would  not  exist  against  the  bank- 
rupt if  he  were  solvent  All  the  cases  in  England  have  held 
this  to  be  a  fraud  upon  the  bankrupt  laws  which  cannot  be 
supported;  nor  really  can  any  thing,  where  the  contingency 

Vol.  L  H 


lBOSf 

Murphy, 
a  Bankrupt* 
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1803*  is  an  act  of*  bankruptcy  and  where  the  demand  dote-not 

Murpht  arise  till  an  act -of  bankruptcy  committed,  be  proveable  un- 

a  Bankrupt,  der  it.  because  it  did  not  exist  before  it. 


The  cases  which  have  been  mentioned  are  of  a 
ferent  description.  Ex  parte  Winchester  wa*  a  case  where 
the  debt  was  a  debt  at  law,  because  the  conditfcm  of  the 
bond  (the  payment  of  interest)  was  not  performed,  and  there* 
fore  the  bond  was  forfeited  at  law,  and  the  only  right  which 
existed  in  the  party  himself  to  resist  the  demand  on  the 
bond  was  that  a  court  of  equity  might  relieve  against  lapse 
~  of  time,  so  fer  as  it  might  not  be  to  the  prejudice  of  the 
party  who  had  suffered  through  the  lapse*  Lord  Hahd- 
wicke  thought  this  debt  might  be  proved ;  there  was  no 
contrivance  in  this  case  to  defeat  the  bankrupt  laws ;  the 
interest  of  the  bond  was  intended  as  a  support  for  the 
daughter  of  the  bankrupt  during  his  life,  and  the  principal 
as  a  provision  for  her  and  her  issue  after  his  death :  it  was 
a  fair  bond,  and  on  breach  of  the  condition,  there  was  a 
clear  right  to  sue ;  and  there  was  nothing  but  the  equity 
arising  from  what  I  may  call  the  practice  of  courts  of  equity 
that  could  relieve  against  it. 

So  in  the  case  of  a  bond  for  payment  of  an  annuity,(a) 
where  each  half-yearly  payment  is  a  separate  debt :  if  the 
bond  be  forfeited  previous  to  the  act  of  bankruptcy,  the  cre- 
ditor is  admitted  to  prove  for  the  value  of  the  annuity ;  be- 
cause, the  bond  being  forfeited  at  law,  there  is  no  equity  to 
relieve  against  that  forfeiture,  for  it  cannot  be  relieved 
against  without  prejudice  to  the  creditor,  and  he  has  an 
equity  to  resist  the  equity  that  would  be  raised  against 
him* 

I  think  to  encourage  such  an  application  as  this  would 
be  extremely  improper;  and  I  find  the  cases  uniformly  de- 

(a)  1  Cooke'*  Bankr.L.  181. 2  Edit.  Dougl.SQl.  WyHei*  Wilkc* 
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cided  the  other  way,  that  courts  have  not  permitted  the  form        1803. 
of  the  instrument  to  get  the  better  of  the  actual  contract  be-     Murphy 
tween  the  parties.  N      a  Bankrupt 

I  am  bound  to  decide  in  favour  of  a  debt  which  is  due  in 
conscience,  whether  it  be  a  legal  or  equitable  debt,  or  a  legal 
debt  qualified  by  equity ;  but  if  it  appear  to  be  a  contri- 
vance to  evade  the  bankrupt  laws,  I  conceive  it  is  not  a  con- 
scientious debt.  Therefore  I  think  the  dividend  must  not 
be  paid  on  this  debt. 

But  I  can  make  no  order  on  this  petition  at  all :  the  as-      *?e  ro(?tion 

r  *  ought  to  have 

signees  should  have  applied  to  expunge  the  debt,  and  not  been  on  the 
the  party  to  be  paid  it;  for  I  cannot  on  this  petition  order  EJJneiM,*!©  e£ 
the  debt  to  be  expunged.  fung*  the  debf. 


«  CASES  IN  CHANCERY. 

1808.  ' 


># 


1    January  '  SHANNON  v.  BRADSTREET. 

**i  31. 

Tenant  for  ^IR  SIMON  BR  ADSTREfiT,  Baronet,  by  his  last  will 
life*  with  a  devised  the  lands  of  Portmahon  to  the  use  of  his  second  son 
enten  into  an*  Samuel  (afterwards  Sir  Samuel)  Sradstreetyforhh  life,  with* 

aScle* to1  by  01,t  impeachment  of  waste,  remainder  to  trustees  topre- 
tnake  a  lease  serve  contingent  remainders  ;  and  from  -and  -after  the  de- 
power  °  cease  of  Samuel,  to  the  use  of  his  first  and  other  sons,  and 

This  agree-  ihe  heirs  male  of  their  bodies,  with  several  Temahiders 
roent  e|»all  bind  /  _ 

the  remainder-  over ;  and  the  testator  gave  and  reserved  *•  a  power  to  the 

ff^n*  >  u  said  Samuel,  only  when  in  possession  of  such  lands,  to 

44  make  any  lease  or  leases  of  said  lands  and  tenements,'  or 

M  any  part  thereof,  except  the  mansion-house*  &c.  but  wRh- 

"  out  fine,  and  to  take  effect  in  possessioh^nd  not  in  rever- 

**  sion,  for  any  term  not  exceeding  three  lives  or  thirty-one 

ic  years,  at  the  best  improved  yearly  rent-that  could  be  had 

f  at  the  time  of  making  the  said  lease,  and'  without  any 

**  clause  of  being  dispunishable  of  waste," 

Sir Samuel Bradstreet  having  become  seized  of  a  life  estate 
under  this  devise,  in  the  year  1790,  entered  into  a  treaty 
with  the  plaintiff,  to  demise  to  him  the  lands  in  question, 
pnd  an  agreement  was  made  for  a  le^se  to  the  plaintiff  for 
the  term  of  thirty-one  years,  from  the  first  day  of  No* 
vember  1790,  at  the  yearly  rent  tof  7/.  per  acre,  for 
such  number  of  acres  as  the  lands  should  upon  a  survey 
be  found  to  contain *  the  lease  to  contain  the  usual  covenants 
between  landlord  and  tenant  j  and  also  a  covenant  that  the 
plaintiff  should  within  the  first  three  years  lay  out  300/, 
]n  buildings  and  permanent  improvements.  A  draft  of  * 
lease  pursuant  to  this  agreement  was  prepared  by  the  plain* 
tiff,  and  laid  before  Sir  Samuel9  who  made  some  fett  alter*!- 
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lions  therein,  and  returned  it  with  die  Allowing  indorsement        1803* 
in  his  own  band  writing.  Shawnox 


44  1  approve  of  this  draft :  until  a  survey  can  be  had,  so  as 
44  to  ascertain  the  rent,  Mr.  Shannon  may  execute  a  short 
44  memorandum  to  me  according  to  the  terms  of  this  draft, 
44  and  may  have  the  immediate  possession. 

44  IZfch  October,  J790.  S.  £." 

A  memorandum  was  accordingly  prepared,  (but  whether 
by  Sir  Samuel,  or  by  the  plaintiff  did  not  appear)  it  was 
signed  by  the  plaintiff  and  delivered  to  Sir  Samuel,  who  de- 
livered a  copy  or  abstract  of  it,  in  his  own  hand  writing  to 
the  plaintiff,  the  original  remaining  in  the  custody  of  Sir 
Samuel;  the  memorandum  was  as  follows : 

"  1>  Peter  Shannon,  of  the  city  of  Dublin,  tanner,  do  here- 
44  by  agree  with  Sir  Samuel  Bradetreet,  to  take  a  lease  for  31 
44  years  from  the  first  day  of  November  1790,  of  the  lands 
u  of  Portmahon,  in  the  county  of  Dublin,  late  in  the  pos- 
44  session  of  Michael  Kane,  and  his  representatives  and 
44  under  tenants,  at  the  yearly  rent  of  7L  for  every  acre  the 
44  said  lands  upon  a  proper  survey  to  be  had  shall  appear  to 
44  contain,  and  so  in  proportion  for  every  lesser  quantity 
44  than  an  acre.  I  also  agree  to  lay  out  in  the  first  three 
"  years  in  houses,  buildings,  and  permanent  and  useful 
, "  improvements  the  sum  of  200/.  Leases  to  be  drawn  as 
44  usual  between  landlord  and  tenant," 

Immediately  after  execution  of  this  memorandum,  the 
.  plaintiff  entered  into  possession,  and  laid  out  considerably 
more  than  200/.  in  improvements,  but  no  leases  were 
ever  executed.  Sir  Samuel  (who  was  at,  and  for  several 
years  before  his.  death,  one  of  .the  judges  of  the  court  of 
King's  Bench)  died  on  the  2d  of  May  1791,  leaving  the 
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defendant,  Sir  Simon Bradstreef yhia  eldest  son,  *nd 
under  the  limitations  in  his  grandfather's  will  to  an  estate 
tail  in  the  lands  in  question  ;  the  defendant  did  not  attain 
his  full  age  until  November  1792,  till  which  time  the  plain-* 
tiff's  rent,  at  the  rate  of  ?/•  per  acre  for  ten  acres,  was  re* 
ceived  by  Lady  Bradstreets  the  mother  and  guardian  of  the 
defendant,  and  it  continued  afterwards  to  be  regularly  paid' 
by  plaintiff  and  received  by  the  agents  of  defendant,' until. 
November  1801,  when  a  notice  to  quit  was  served,  on  which 
an  ejectment  was  brought  as  of  Easter  Term  1802,  shortly 
after  which  plaintiff  filed  this  bill,  and  obtained  an  in* 
junction* 

Defendant  by  his  answer  admitted,  that  both  before  and 
after  attaining  his  full  age  he  had  notice  of  the  Agreement, 
but  insisted  that  his  estate  was  not  bound  thereby,  and  that  he 
never  acted  upon  such  agreement,  but  always  treated  and 
considered  the  plaintiff  as  tenant  from  year  to  year. 

The  case  was  fully  argued  upon  a  motion  to  continue  the 
injunction  to  the  hearing  upon  equity '  confessed ;  it  being 
agreed  by  the  parties,  that  the'  opiaioo  of  the  Lord  Chah* 
cejulor  upon  this  motion  should  decide  the  cause. 

Mr.  Saurin,  Mr.  C.  S.  William*,  and  Mr.  Redford  for 
the  plaintiff. 

r 

1 .  It  is  established  by  numerous  cases,  that  agreements,  to 
perform  aots  under  powers  have  been  held  binding  against 
remainder-men.  Coventry  v.  Coventry,  2  P.  JVms.  222,  and 
S.  C.  reported  in  Maxims  of  Equity  ;  AJfordv.  AJford,%Eq. 
Mr.  659,  and  Gilb.  Hep.  Eq.  167 ;  CamheU  v.  Leach*  AmbU 
f40 ;  and  though  there  is  no  case  precisely  establishing  that 
an  agreement  for  alease  in  pursuance  of  a  power  shall  bind, 
yet  the  principle  which  governs  those  cases  applies  equally 
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tothie.  Tbe  tenant  ia  this  ease  is  a  purchaser  for  a  valuable        1 80S. 

consideration,  and  he  contends  with  a  mere  volunteer;  for     Shannon 

the  defendant  who  disputes  the  due  execution  of  this  power,  v. 

enjoys~hts estate  under  the  very  same  instrument  by  which      street 

tbe  power  is  created :  the  power  exercised  by  tenant  for 

We,  is  not  exercised  by  him  in  virtue  of  his  life  estate  ;  it 

is  a  power  derived  from  the  fee,  and  only  entrusted  to  the  te* 

pantfbr  life,  by  the  owner  of  die  fee,  in  like  manner  as,  where 

a  man  makes  a  feoffment  to  the  use  of  his  will,  he  has  the 

use. in  the  mean  time ;  and  if  in  such  case  the  feoffor,  by  his 

will,   limits  estates  according  to  the  power  reserved  to 

him  on  the  feoffment,  the  estates  shall  take  effect  by  force 

of  the  feoffment.     Ckre's  Case,  4  Co.  17  b.     2.  If  the 

agreement. in  this  case  was  a  good  execution  of  the  leasing 

power,  there  is.  no  pretence  to  say  that  that  power  was 

transgressed,  unless  it  be  so  by  the  covenant  to  lay  out 

90Q&  j  but  this  sum  was  to  be  laid  out  for  the  benefit  of 

the  inheritance,  and  was  not  to  go  into  the  pocket  of  the 

tenant  for  life ;  suppose  the  covenant  had  been,  that  the 

tenant  should  expend  200/.  in  draining  bog,  and  making 

it  valuable  land,  it  would  not  be  contended  that  such  a 

covenant  would  avoid  the  lease ;  and  yet  the  covenant 

here  is  precisely  to  the  same  effect.     3.  Admitting  that 

this  agreement  was  originally  impeachable,    yet  equity 

will  now  consider  it  as  confirmed  by  the  tenant  for  life 

accepting  rent  under  it,  and  with  full  notice  of  its  ex* 

istence,  for  so  many  years  after  he  arrived  at  his  full  age, 

more  particularly  as  he  stood  by  during  the  whole  period 

£roml?92  to   1801,  and  suffered  the  tenant  to  expend 

large  sums  in  improvements  pn  the  faith  of  the  agreement 

without  any  objection.    Styles  v.  Coxvper,  3  Atk.  692; 

Smyth  v.  LofWt  1  Atk.  489. 

« 

Mr*  Buratoni  Mr.  Plunked  Mr.  Conmet>9nd  Mr.  Teher- 
trniyfar  thedefendant. 
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1.  The  creation  of  leasing  powers-  in  the. tenant  of  the 
particular  estate  was  intended,  not  only  for  the  benefit  of  the 
estate,  but  for  the  protection  of  the  remainder-man,  and 
where  his  interest 'is  invaded  by  the  act  of  ,the  tenant  for  x 
life,  in  order  to  benefit  his  own  estate,  the  court  is  bound 
to  give  the  strictest  possible  construction  to  the  power.  Lord 
Chief  Justice  De  Grey's  argument  in  Cambcll  v.  Leach* 
AmbL  748.  Cases  have  been  cited  of  agreements  under 
jointuring  powers,  &c  but  there  is  a  distinction  between 
a  power  of  jointuring,  of  charging  for  younger  children,  &c 
and  a  power  of  leasing ;  and  the  latter  is  to  be  construed 
more  strictly  than  the  former ;  jointuring  or  charging  powers 
relate  merely  to  the  tenant  for  life  himself;  they  are  mcum* 
brances  laid  on  the  estate  before  the  remainder-man  can  take 
any  thing  whatever ;  they  are  as  it  were  limitations  of  the 
estate,  prior  to  the  limitation  to  the  remainderman,  and  it 
is  immaterial  to  him  in  what  form  they  afe  exercised,  pro? 
vided  he  is  not  charged  beyond  a  certain  amount*  Evelyn 
v.  Evelyn*  2  P.  Wms.  660.  But  a  leasing  power  is  a  mixed 
power,  in  the  manner  of  exercising  which  the  remainder* 
man  is  interested,  and  the  form  of  the  instrument  is  pro* 
vided  for  his  benefit.  The  language  of  the  maker  of  this 
power  is,  that  tenant  for  life  may  make  any  lease  or  leases* 
and  thzt  without  Jinef  and  to  take  effect  in  possession*  and  not 
in  reversion  ;  in  all  these  particulars  the  power  is  exceeded* 
First,  the  word  lease  has  a  definite  meaning  both  in  legal 
and  in  common  parlance,  quite  distinct  from  an  executory 
contract  of  this  nature ;  it  is  applicable  only  to  cases  of 
actual  demise*  and  to  say  that  such  a  contract  was  within  the 
intention  of  the  maker  of  the  power,  is  to  strain  his  language 
beyond  its  meaning  to  defeat  his  intention*  It  cannot  be 
presumed  that  he  meant  to  throw  upon  the  remainder-man 
the  onus  of  becoming  a  plaintiff  in  equity,  to  enforce  his 
agreement  against  a  litigious  tenant,  instead  of  having  the 
short  and  effectual  remedies  provided  for  landlords  at  law; 
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v&  this  construction  a  remainder-man  might,  by  the  mis-  1803. 
cdnduct  of  the  tenant  for  life>  be  exposed  to  a  variety  of  lit i-  ^shanno™ 
gation ;  for  instance,  suppose  the  tenant  for  life  makes  an  ^  v. 
agreement  first  with  A*  and  then  changes  his  mind,  and  en- 
ters into  another  with  B.  both  of  them  according  to  his  pow- 
er, and  dies,  the  remainder-man  is  obliged  to  litigate  the 
right  to  a  lease  both  with  A.  and  B.  Again,  suppose  tenant 
for  life  makes  an  agreement  within  the  statute  of  frauds,  but 
which  by  some  personal  act  he  takes  out  of  the  statute  quoad 
himself*  (as  for  instance  a  parol  agreement  in  part  perform- 
ed by  tenant  for  life)  shall  the  remainder-man  be  bound  in 
such  a  case  ?  many  other  cases  of  inconvenience  arising 
from  this  construction  might  be  put.  Whereas  the  mean- 
ing and  intent  of  the  maker  of  the  power  wis,  not  to  impose 
any  inconveniences  on  the  remainder-man,  but  to  provide 
that  he  should  .always  know  what  the  charges  were  which 
had  been  made  for  his  benefit.  Besides,  this  power  is 
exceeded  by  the  covenant  to  lay  out  the  sum  of  200/.  in  im- 
provements ;  this  is  in  effect  a  fine,  and  has  the  injurious 
operation  with  respect  to  the  remainder-man,  which  the 
maker  of  the  power  designed  to  guard  against;  its  opera- 
tion must  necessarily  be  to  diminish  the  rent  reserved  below 
what  the  power  requires,  for  it  cannot  be  imagined  that  the 
tenant  would  give  the  best  improved  rent  and  pay  this  sum 
also.  Again,  this  is  an  agreement  for  a  lease  not  taking 
effect  in  possession,  but  to  commence  at  a  fixture  day,  and 
therefore  void  under  the  power* 

2.  Contracts  of  this  nature  to  be  valid,  ought  to  be  mu- 
tually binding :  but  it  follows  from  the  opinion  of  Lord 
Chief  Justice  De  Grey,  (Campbell  v.  Leach>  AmbL  749) 
that  the  remainder-man  could  not  on  his  part  enforce  the 
contract  of  the  tenatit  for  life* 

Vol.  I.  I 


STREET. 


*3  CASES  IN  CHANCEHY. 

1803*  [The  Lord  Chancellor  having  expressed  some  doubt, 

Shannon      whether  the  expression  here  referred  to  had  not  been  im- 
v.  properly  ascribed  to  Lord  Chief  Justice  De  Grey,  it  was 

R  AD-  observed  at  the  bar,  that  in  a  former  part  of  the  same  report* 
(p.  746)  his  Lordship  is  made  to  put  the  question,  "  Whe- 
44  ther  the  remainder-man  could  compel  the  lessee  to  per- 
"  form  such  a  lease  to  the  extent  of  the  power,  and  in 
w  the  manner  prayed  by  the  bill  in  that  case  ?"  in  answer  to 
which  it  was  said  not  to  be  an  objection  to  that  bill  if  be 
could  not ;  and*  the  instance  of  a  contract  between  an  in- 
fant and  an  adult  was  cited ;  in  which  the  latter  is  bound, 
though  the  former  was  not. 

Lord  Chancellor. 

That  case  is  no  answer  to  the  difficulty  raised  ;  it  is  thfc 
peculiar  privilege  of  infants  for  their  protection,  that  though 
they  are  not  bound,  yet  those  who  enter  into  contracts  with 
them  shall  be  bound,  if  it  be  prejudicial  to  the  infant  to 
rescind  the  contract.] 

3.  There  is  such  a  vagueness  and  uncertainty  in  this 
contract,  that  it  cannot  be  carried  into  specific  execution  in 
all  its  parts,  and  is  therefore  wholly  void*  The  rent,  on  thfe 
face  of  the  agreement  is  uncertain,  and  to  this  day  nothing 
has  been  done  to  reduce  it  to  certainty.  Then  the  covenant 
to  lay  out  money  in  houses,  buildings^  end  permanent  and 
useful  improvements,  is  so  loose  and  uncertain,  that  it  is  im- 
possible for  the  court  to  decree  a  specific  execution  of  it* 
Moselyv.  Virgin^  3  Fes.  Jun.  184.  This  is  therefor*;  hot 
merely  a  defective  execution  of  the  power,  (which  under  cir- 
cumstances, equity  would  relieve)  but  a  non-execution, 
which  equity  will  not  help.  Toilet  v.  Tolkt>  2  P.  Wm> 
490. 
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Lord  Chancellor.  - 

I  have  looked  into  the  pleadings  in  this  cause,  and  the  v 

cases  which  were  cited,  and  I  am  of  opinion  that  I  ought  to  .?**J* 
continue  the  injunction  to  the  hearing.  This  is  the  only  or-  ' 
der  that  I  can  regularly  make  now ;  the  parties  will  act  on  it 
as  they  see  fit.  (His  Lordship  then  stated  the  facts  of  the 
case  and  observed  that  the  endorsement  on  the  draft  of  the 
lease  by  Sir  Samuel  Bradstreet  was  a  complete  approbation 
of  the  lease  and  a  direction  that  possession  should  be  given 
in  conformity  to  it,  provided  Shannon  entered  into  the  short 
memorandum  required ;  that  all  the  terms  of  the  agree- 
ment were  thus  completed  except  the  ascertaining  the  rent 
by  an  admeasurement  of  the  lands,  and  that  the  memoran- 
dum was  completely  accepted  by  Sir  Samuel  Bradstreet ; 
His  Lordship  then  proceeded  :) 

The  first  and  most  important  question  in  this  case  is, 
whether  a  contract  of  this  description,  binds  the  remainder- 
man, for  that  it  bound  Sir  Samuel  cannot  be  controverted ; 
there  c$n  be  no  doubt  of  that ;  it  is  as  complete  an  agree- 
ment as  can  be  made ;  completed  by  the  possession  in  pur- 
suance of  the  contract.  If  Sir  Samuel  had  been  living  at 
this  .day,  and  there  had  been  an  enjoyment  of  the  plaintiff, 
and  the  other  circumstances  as  stated  here,  there  is  no  doubt 
that  if  he  had  served  such  a  notice  in  ejectment,  he  would 
have  been  restrained  and  compelled  to  execute  the  lease. 
If  he  had  been  seized  in  fee,  no  doubt  Sir  Simon  would  be 
bound  as  his  heir,  and  the  court  would  make  a  decree 
against  him ;  but  the  question  is,  as  Sir  Samuel  was  only 
tenant  for  life  with  a  leasing  power  (though  he  himself  was 
bound,  and  though  his  assets  would  be  bound  to  make  re- 
commence) whether  the  remainder-man  be  bound  ?  This 
brings,  the  question  to  one  of  great  importance,  namely, 
whether  a  remainder-man  be  bound  by  the  contract  of  a 
tenant  for  life  to  mgjee  a  Jcase  pursuant  to  his  power  ? 
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1803.  This  question  is  of  importance  in  many  points  of  view; 

If  the  remainder-man  be  not  bound  in  such  cases  the  tenant 
for  life  is  put  into  a  very  awkward  situation :  a  contract  of 
street,  some  kind  he  must  make  before  he  can  make  an  occupation 
lease  ;  he  must  agree  with  the  tenant  upon  the  terms ;  the 
'  tenant  must  prepare  himself  to  take  possession,  for  no  lease 
can  be  made  but  in  possession ;  so  that  the  whole  contract 
must  be  complete  on  both  sides  before  a  lease  can  be  made  ; 
it  is  evident  therefore,  that  some  contract  must  precede;  and 
if  that  is  to  be  subject  to  the  uncertainty  of  not  being  carried 
into  execution,  if  the  tenant  for  life  should  die  in  the  mean 
time,  it  will  be  very  disadvantageous  to  the  letting  of  es- 
tates under  such  powers. 

Now  it  is  decided  in  cases  almost  without  number,  that 

contracts  for  jointures  will  bind  the  remainder-man;  though 

made  only  in  pursuance  of  a  power  to  make  jointures. 

Contracts  for  valuable  consideration  to  execute  a  power  to 

make  a  charge  of  any  description  under  a  power,  are  also 

binding  on  the  remainder-man.     Voluntary  executions,  if 

one  may  so  term  them,  where  there  has  been  an  imperfect 

.  execution,  but  upon  a  meritorious  consideration,  have  been 

:  also  held  to  bind  ;  as  in  the  case  of  provision  for  wife  or 

J  children,  or  for  payment  of  debts  ;  so  in  the  case  of  a  will 

where  it  was  executed  in  the  presence  of  two  witnesses  and 

where  three  were  necessary ;  it  has  been  held  to  be  good  in 

equity  in  Wilkie  v.  Holmes,  1752,(a)  which  has  been  acted 

Upon  ever  since. 

(a)  Wilkie  v.  Hoimes,  April  16  and  20, 1752.  On  a  bill  by  credi- 
tors. By  aettle/nent  power  was  given  to  husband  and  wife  by  de$d» 
and  to  the  survivor  by  will,  to  be  duly  executed,  to  charge  the  lands 
settled  with  3,000/.  such  charge  bv  will  to  be  only  for  payment  of 
their  or  either  of  their  debts,  or  tor  younger  children.  The  wife 
surviving,  by  will  executed  in  the  presence  of  two  witnesses 
charged  the  estate  with  her  husband*s  debts  and  her  own  debts, 
and  700/.  a  piece  to  two  daughters,  if  her  personal  estate  should 
be  insufficient  for  those  purposes.  Lord  Ha  rdwicke, Chancel- 
lor, was  of  opinion  that  the  will  was  not  duly  executed  within  tie 
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But  it  is  objected  that  a  leasing  power  differs  from  all  these  1 803. 

cases  of  powers,  and  the  difference  is  said  to  consist  in  this ;  Shannon 

that  in  die  other  cases  the  remainder-man  has  no  interest  in  v. 
the  mode  in  which  the  power  is  executed,  that  he  claims 

siothing  under  it;  but  that  under  the  leasing  power  he  claims  " 

.  __-..,  .  .    .  Power  to 

the  rent  reserved.    Now,  on  what  ground  can  it  be  con-  make  leases  is 
tended  that  that  which  is  a  mere  charge  upon  a  remainder-  t0  be  construed 

9  .  as  liberally  as 

man,  is  to  receive  a  more  liberal  construction  than  what  powers  of  join- 
is  not  a  mere  charge  upon  him,  but  may  be  much  for  his  j^«nfcC  " 
benefit  ?  In  the  case  of  powers  to  make  leases  at  the  best 
rent  that  can  be  obtained,  it  is  evident  that  the  author  of 
the  power  looks  to  the  benefit  of  the  estate  ;  and  that  the 
power  is  given  for  the  benefit  both  of  the  tenant  for  life  and  of 
all  persons  claiming  after  him  ;  for  where  the  tenant  for  life 
can  give  no  permanent  interest  and  his  tenant  is  liable  every 
day  to  be  turned  out  of  possession  by  the  accident  of  his 
death,  it  is  hard  to  procure  substantial  tenants  ;  and 
therefore  it  is  beneficial  to  all  parties  that  the  tenant  for  life 
should  have  a  power  to  grant  such  leases.  It  is  evident  that 
the  occupying  tenant  can  afford  to  give  a  better  rent  under 
such  circumstances  than  if  he  were  only  to  have  a  precarious  * 
tenure ;  we  see  from  the  lettings  for  three  years  in  this 
court,  and  under  custodiams  in  the  Exchequer  how  disad- 
vantageous short  and  precarious  lettings  are ;  but  if  the  letting 
be  for  twenty-one  or  thirty-one  years,  the  tenant  does  not 
consider  the  amount  of  the  profits  for  the  first  years  so  much 
as  the  profit  during  the  term,  and  can  afford  to  be  out  of 

meaning  of  the  power,  but  that  the  court  ought  to  aid  the  defec- 
tive execution,  in  favour  of  the  creditors  and  younger  children, 
considering  their  claim  as  under  the  settlement,  and  the  mode  of 
.  executing  the  power  as  depending  on  the  settlement  and  not  on 
the  statute  of  frauds,  except  as  the  words,  "  duly  executed"  were 
construed  by  reference  to  that  statute.  If  this  Jiad  been  a  volun- 
tary execution  of  the  power  and  not  for  payment  of  debts,  or  other 
valuable  and  meritorious  consideration,  it  must  have  stood  on  its 
own  ground,  and  would  not  have  been  supported.  See  Smith  v. 
Mhton„  I  Ch.  C.  263.  &  P. ;  Wade  v.  Paget,  1  Bro.  Ch.  C.  368. 
See  the  above  case  under  the  name  of  Wilkie  v.  Holme,  1  Dick.  165. 
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1803.        pocket  by  expenditure  for  the  first  years ;  because  in  die  sub- 
Shaknon      sequent  years  he  will  make  it  up  by  the  improvements  the 
v.  estate  receives  in  consequence  of  his  expenditure.    This 

therefore  is  a  power  which  is  calculated  for  the  benefit  of  the 
estate.  Other  powers,  generally  speaking,  such  as  jointuring 
powers  and  powers  to  make  provisions  for  younger  children 
are  calculated  for  the  benefit  of  Hit  family;  they  may  be  in* 
directly  beneficial  to  the  remainder-man,  in  some  respects, 
but  they  are  no  direct  benefit  to  him ;  nor  can  I  conceive 
why  these  powers  should  be  construed  more  liberally  than 
powers  to  make  leases,  except  where  it  is  evident  that  such 
power  is  abused ;  and  in  case  of  letting  leases,  the  power  is 
certainly  more  liable  to  be  abused  than  in  making  provisions 
for  wife  or  children  ;  in  these  latter  cases,  the  sum  to  be 
raised  is  generally  limited  and  cannot  be  exceeded,  but  a 
power  of  leasing  is  to  a  certain  extent  a  power  of  charging ; 
if  a  fine  is  taken,  it  is  unquestionably  so,  and  even  where  no 
fine  can  be  taken,  it  is,  to  a  certain  degree  a  charge  and  for 
the  benefit  of  tenant  for  life  as  well  as  the  remainder-man,  for 
tenant  for  life  will  get  a  better  rent  than  if  he  had  no  such 
power.  I  cannot  conceive  therefore,  what  distinction  these 
is  between  a  leasing  power  and  the  other  powers  before  no- 
ticed ;  they  are  all  powers  given  to  tenant  for  life  for  his  be- 
nefit, to  enable  him  to  charge  the  estate ;  and  in  case  of  a  rack 
rent,  the  power  of  leasing  is  also  a  benefit  to  the  remainder- 
man. Now,  in  case  of  a  jointuring  power,  and  in  all  the 
other  cases,  a  contract  has  been  held  sufficient  to  enable  a 
party  to  have  the  power  executed  in  equity. 

It  has  been  contended  that  there  is  a  difference  between 
what  is  called  a  non-execution  and  a  defective  execution,  and 
that  though  in  the  case  of  a  defective  execution  of  a  power 
the  court  will  execute  it,  yet  where  there  is  a  non-execu- 
tion (which  this  is  contended  to  be)  the  court  will  not  exe- 
cute it.    I  apprehend  this  is  founded  upon  a  mistake  of  the 
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ineaning  of  a  non-execution  ;  a  power  is  said  to  be  not  exe-        1 803. 
cuted,  where  nothing  is  done  ;  but  a  defective  execution  is     sHAKN0H 
Where  the  power  has  not  been  executed  according  to  the        _  v. 
terms  of  the  power  (for  if  it  were  executed  according  to  the 
terms  there  would  be  nothing  to  be  supplied)  but  where  it  ]J~J 
has  been  intended  to  execute  it,  and  that  intention  is  suffici-  of  a  power  U 
ently  declared,  but  the  act  declaring  the  intention  is  not  an  J5  t\onet    j£* 
Execution  of  the  power  in  the  form  prescribed,  there  the  femct™  Exeat- 

1  ■"  tton  is  where 

defect  shall  be  supplied  in  equity.    What  stronger  declara-  there  has  been 


Brad- 
street. 

execution 


an  intention  to 


tion  of  an  intent  to  execute  a  power,  can  theVe  be,  than  a  exccute  ^ 
contract,  which  makes  the  party  liable  to  damages  for  not  that  intention 
executing  it,  which  may  be  enforced  against  him,  and  by.  dared.    But 
which  he  may  be  compelled  to  execute  the  power  m|l^eact5f" 
his  life  time?  It  strikes  me  to  be  beyond   the9 case  of  a  intention  is  not 
voluntary  charge  for  younger  children,  or  for  a  wife,  which  the^mprc-IB 
if  for  meritorious  consideration  have  always  been  en-  ■cribed. 
forced  against  the  remainder-man.    In  cases  withput  num- 
ber, upon  jointuring  powers  particularly ,(a)   it  has  been     \ 
determined  that  a  covenant  is  a  sufficient  declaration  of  in- 
tent to  execute,  even  when  made  before  the  power  arose,  as 
where  a  power  is  limited  to  be  exercised  by  tenant  for  lift 
in  possession,  and  he  covenants  that  when  he  come*  into  \ 

possession  he  will  execute ;  in  all  these  cases,  courts  of    / 
fequity  have  relieved. 

The  grounds  on  which  the  case  of  Coventry  v.  Coventry 
was  decided,  are  stated  in  the  decree  in  that  cause,  2  P. 
Wms.  233,  (note  to  Cox's  edition)  which  declares  that  the 
articles  executed  by  Gilbert^  Earl  of  Coventry  were  a  lien  on 
the  estate.  If  so,  the  consequence  is  that  the  party  on  whose 
estate  they  were  a  lien  could  have  the  benefit  of  them  just  as 
niuchin  the  form  of  articles,  as  in  the  form  of  an  actual 
deed.  Suppose  a  power  to  make  a  jointure  not  exceeding 
•1,000/.  per  ann.  with  a  proviso  that  if  there  were  no  execu- 
tion of  the  power,  and  if  the  tenant  for  life  should  die 
(a)  Vid.  Jackson  v.  Jackson,  4  £ro.  Ch.  C.  463. 
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.      1803:        leaving  a  widow  that  she  should  have  5001.  per  antu  and 
Shannon      suppose  a  contract  made  upon  the  marriage  of  the  te- 
v.  nant  for  life  to  charge  400/.  for  her,  under  the  power, 

which  would  be  a  less  provision  than  she  would  have  if 
the  power  had  not  been  executed  :  I  conceive  the  widow 
could  not  say  that  she  was  not  bound.  So  in  the  case 
of  an  actual  lease  made  under  a  power,  containing  co- 
venants on  the  part  of  the  tenant ;  the  lease  being  a  lien 
on  the  lands  by  virtue  of  the  power,  the  remainder- 
man has  the  benefit  of  all  the  covenants,  because  they 
are  part  of  a  contract  which  creates  a  lien  on  the  lands  ; 
yet  they  are  mere  contracts  ;  they  are  no  part  of  the  demise 
under  the  power,  but  stipulations  entered  into  by  the  tenant 
for  life  with  the  lessee  for  the  benefit  of  the  remainder-man ; 
as  for  instance,  in  the  case  of  a  covenant  on  the  part  of  the 
tenant  to  repair,  supposing  it  a  covenant  not  required  by 
the  power. 

If  Sir  Samuel  had  actually  executed  this  lease  and  died, 
the  covenant  for  laying  out  the  200/.  might  unquestionably, 
I  apprehend,  have  been  inforced  by  Sir  Simon,  as  a  covenant 
going  with  the  land.  After  the  death  of  Sir  Samuel,  sup- 
pose the  rent  had  proved  too  high,  the  tenant  could  not 
have  said,  u  I  will  abandon  the  lease ;"  he  must  have  paid 
the  rent  to  the  remainder-man  under  the  covenant ;  then  if 
he  could  enforce  the  covenant  upon  a  lease  executed,  what 
reason  is  there  why  he  should  not  enforce  the  contract  if  the 
contract  be  binding  upon  him  ?  therefore  it  necessarily  fol- 
lows, that  if  a  contract  be  binding  on  a  remainder-man,  it 
is  binding  on  the  lessee,  and  that  the  remainder-man  can 
enforce  performance.  And  it  is  a  mistake  to  say  that  there 
js  no  privity ;  there  is  a  privity  arising  from  the  subject 
matter  of  the  contract.  The  contract  is  to  bind*both  the 
tenant  for  life  and  the  remainder-man,  and  therefore  the 
remainder-man  has  a  right  to  have  the  benefit  of  the  stipu- 
lations made  for  his  benefit. 
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Hi  the  case  of  Cambell  v.  Leach,  Ambl.  749,(a)  Lord        1803* 


Chief  Justice  De  Grey  says,  "  As  to  the  lessee's  power  of    Shannon 


it 


enforcing  the  contract  against  the  remainder-man,  this  is  v- 

44  anew  point,  but  though  new  I  think  upon  principle  it      street. 


it 

44 


-*~^ 


U 
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is  to  be  enforced  ;  the  ground  of  the  objection  is,  that  the  •' 
remainder-man  is  neither  party  nor  privy  to  the  lease, 
"  which  would  hold  in  one  made  by  bare  tenant  for  life  ; 
"  but  under  the  power  for  leasing,  there  is  a  referable 
44  privity  given  by  the  setdement,  and  such  tenant  has  $ 
u  qualified  power  of  contracting  to  bind  the  remainder? 
"  man,  and  I  do  not  know  that  the  remainder-man  could  on  hi* 
part  enforce  the  contract  of  such  tenant  for  life.  I  had  at 
first  some  doubt  of  this  pointy  but  own  myself  satisfied  by 
"  -what  was  said  in  answer."  These  .additional  words,  I  A  passage  im 
suspect  were  not  uttered  by  Lord  Chief  Justice  De  Grey  ;  Campbell  r. 
but  if  they  were,  they  were  probably  suggested  by  the  case  of  ffae%  *?  ^ * 
Stamford  v  Omly%  of  which  I  have  a  slight  note ;  that  case 
was,  tenant  for  life,  having  a  power,  to  make  leases,  made  a 
contract  for  a  lease,  taking  a  sum  of  money  (71/*)  and  died 
without  executing  the  lease  ;  the  lessee  went  to  the  remain- 
der-man,  agreed  with  him  for  the  same  lease,  and  thej^ 
brought  his  bill  against  the  representative  of  the  tenant  for 
life  to  get  back  the  71/.  from  him.  Lord  Harpwxcke  did 
not  wish  to  decide  that  case,  and  it  was  compromised;  and  it 
appears  by  the  note  which  I  have,  that  the  bar  were  dissa- 
tisfied because  he  did  not  decide  it ;  but  I  dare  say  some* 
ihing  of  that  case  was  floating  on  Lord  Chief  Justice  De 
Grey's  mind  when  he  gave  his  opinion  in  the  pase  of 
Campbell  v.  Leaeh  ;  for  how  he  could  follow  up  what  he  had 
Jbefore  said  by  the  worths  attributed  to  him  by  the  reporter^ 
I  cannot  conceive :  however,  in  that  case  Lord  Chief  Baron 
.Smyth  thought  with  him  that  the  remainder-mam  waa 
dearly  bound  by  the  act  of  tenant  for  life* 

(a)  Anno  Dom.  177$. 

-V#jl.  L  K 


Shannon 
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1803,  That  case  was  decided  long  after  the  case  of  Zouch  v. 

Woohtony  in  2  /far*  1136(a.)  Mr*  Dunning\wA  said  in  that 
case,  "  that  the  execution  of  a  power  should  have  the  same 
"  construction  in  courts  of  law  and  of  equity;9'  this  position 
is  perfectly  correct.  Lord  Mansfield  had  on  his  mind 
prejudices  derived  from  his  familiarity  with  the  Scotch  law, 
where  law  and  equity  are  administered  in  the  same  courts, 
and  where  the  distinction  between  them  which  subsists  with 
Us  is  not  known,  and  there  are  many  things  in  his  decisions 
which  6hew  that  his  mind  had  received  a  tinge  on  that  sub- 
ject not  quite  consistent  with  the  constitution  oT  England 
and  Ireland  in  the  administration  of  justice.  It  is  a  most 
important  part  of  that  constitution  that  the  jurisdictions  of 
the  courts  of  law  and  equity  should  be  kept  perfectly  dis-i 
tinct ;  nothing  contributes  more  to  the  due  administration  of 
justice.  And  though  they  act  in  a  great  degree  by  the  same 
rules,  yet  they  act  in  a  different  manner,  and  their  modes  of 
affording  relief  are  different  j  and  any  body  who  sees  what 
passes  in  the  courts  of  justice  in  Scotland,  will  not  lament 
that  this  distinction  prevails.  But  Lord  Mansfield  seems 
to  have  considered  that  it  manifested  liberality  of  sentiment 
to  endeavour  to  give  the  courts  of  law  the  powers 
which  are  vested  in  courts  of  equity  ;  that  it  was  the 
duty  of  a  good  judge  ampliare  Jurisdictiontm,  This  I 
think  is  rather  a  narrow  view  of  the  subject ;  it  is  look- 
}ng  at  particular  cases  rather  than  at  the  general  prin- 
ciples of  administering  justice,  observing  small  inconve* 
niences  and  overlooking  great  ones.  On  this  argument  of 
Mr,  Dunning,  Lord  Mansfield  said  that  •*  there  was  good 
**  sense  in  what  he  said,'1  and  that  u  whatever  is  a  good 
"  power  or  execution  in  equity,  the  statute  of  uses  makes 
•*  good  at  law  ;"  very  true.  But  the  statute  does  not  make 
good  at  law  what  was  not  good  in  equity,  hut  which  a  court 
of  equity  by  its  peculiar  mod?  of  acting  will  make  good. 
This  distinction  Lord  Mawum*  was  much  disposed  to 

(a)  Anna  Pom*  1761* 
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overlook  :  for  example ;  he  considered  contracts  for  leases  to  1 80S* 

be  leases,(a)  and  was  followed  by  Mr.  Justice  Buller(6).  §haj, V0¥t 

Great  inconveniences  ensued,  which  are  now  happily  got  fid  v.  • 

of  (c).    A  court  of  equity  makes  good  a  contract  by  de-  s^rket. 


Wit  ■ 


(a)  Vide  Weakly  ex  dem.  Yea  v.  Bucknelly  Cow  ft.  473  ;  Good* 
title  v.  Bailey,  ibid.  587. 

(A)  2  Term  Reft.  581. 

(c)  The  authority  of  the  case  of  Weakley  ex  dent.  Yea*.  Buck* 
nelly  was  doubted  by  Lord  Thurlow,  in  £.ov>ther  v.  Andovery  1 
Bro.  Ch.  C  397  (A.  D.  1784)  the  dqctrine  that  an  equitable  title 
was  a  good  defence  in  ejectment  was  much  shaken  by  the  cases  of 
Doe  v.  Stafile ,  2  Term  Reft.  684,  and  Doe  v.  C/ar<r,  2  Term  Reft. 
739  (A.  D.  1788).  It  is  fully  established  that  the  legal  title  must 
prevail  in  ejectment  in  Doe  v.  Wharton,  8  Term  Reft.  2.  Vid.  Doe 
ex  dem,  Shewen  v.  Wroot,  5  East  132,  and  the  note  at  the  end  of 
that  case. 

In  Ireland,  although  the  decisions  in  Covtfter  were  followed,  yet 
that  their  authority  was  very  reluctantly  admitted  by  gentlemen 
of  the  longest  experience  and  most  extensive  practice  at  the  bar, 
may  be  collected  from  the  following  case. 

COMMON  PLEAS,  May  4th,  1796. 

Lessee  of  Lord  Masset  v.  Touchstone. 

♦ 

"THIS  was  an  ejectment  on  the  title,  tried  at  Limrrick  before  the 
Right  Hon.  Lord  Yelverton.  Counsel  for  the  defendant  having 
admitted  the  title  of  lessor  of  the  plaintiff,  gave  in  evidence  an  un- 
stamped writing  to  the  following  purport : 

"  We  propose  to  pay  the  Right  Hon.  Lord  Massey,  for  the  lands 
w  of  Knockmorey  fourteen  shillings  per  acre  plantation,  and  will 
"  bind  ourselves  down  to  till  four  acres  of  the  farm  yearly,  and  to 
u  manure  the  same  with  one  hundred  barrels  of  lime  to  each  acre, 
44  and  to  take  no  more  than  two  crops  of  potatoes  and  one  crop  of 
"  corn  thereout,  and  let  it  out  with  corn  quite  level.  We  will  plant 
44  yearly  five  hundred  of  such  trees  as  his  Lordship  will  approve  of, 
il  and  preserve  the  same  uuder  forfeiture  of  the  lease  ;  the  plant- 
u  ing  of  said  trees  to  commence  next  October  on  gelling  a  lease 
u  of  three  lives.  And  will  build  a  good  farm  slate  house  on  such 
u  part  of  the  farm  as  his  Lordship  will  appoint  against  the  first 
**  day  of  Aug,  1796,  under  forfeiture  of  the  lease,  and  will  preserve 
-<  the  game,  and  not  shoot,  destroy  or  kill  the  game  of  ;.ny  kind  on 
*4  that  or  any  part  of  his  Lordship's  estate  under  forfeiture  of  the 
*'  lease ;  and  will  permit  the  labourers  to  remain  in  the  cabins 
**  until  the  first  day  of  September  next,  except  one  cabin,  which 
'*  will  be  at  present  required  for  the  use  of  the  farm.-^Edv>ard 
u  Bennet,  Hugh  Touchstone— April  15th,  1793. 

**  In  addition  to  the  within  proposal,  we  do  hereby  promise  to 
"  give  notice  to  his  Lordship  at  the  time  of  our  turning  out  the 


68  CASES  IN  CHANCERY. 

1803*   _    credng  an  actual  lease  ;  a  court  of  law  cannot  do  so.    Lord 

Shannon     Mansfield  iuclined  to  hold  a  party  bound  by  a  contract  not 

v. 

Br  ad-         <<  within  mentioned  Ume,  and  also  at  the  time  of  our  planting  the 

street.      «*  within  mentioned  trees,  and  engage  not  to  turn  up  more  acres 

r  "  than  we  shall  lime  as  aforesaid,  and  if  we  should  in  any  year 

a  omit  to  turn  up  four  acres  to  tillage  for  the  purpose  of  reclaim* 
"  ing  and  manuring  as  aforesaid  ;  that  in  such  case  we  shall  the 
'*  next  and  following  year  turn  up  eight  acres,  so  as  to  turn  up  and 
<(  manure  four  acres  yearly  as  aforesaid,  during  our  term  or  until 
"  the  whole  is  reclaimed,  as  also  to  quick  the  bounds  and  all  the 
"  ditches  on  both  sides  with  white  thorn.-— Edward  Bennet>  Hugh 
u  Touchstone. 

"  Memorandum  of  agreement  between  the  Right  Hon.  Lord 
"  Sfassey  and  Mr.  Betmet  of  Hounds  Court  and  Mr.  Hugh  Touch' 
"  stone  of  Bostenstovmy  that  his  Lordship  hereby  agrees  to  set  the 
"  farm  of  Knochnore  to  the  said  Bennet  and  Touchstone  jointly 
"  and  severally  for  the  term  of  three  lives  to  be  named  by  them^ 
"  at  the  rent  and  on  the  terms  mentioned  in  the  within  and  above 
"  proposal,  to  commence  on  the  first  day  of  May  next,  leases  to 
44  be  perfected  at  the  request  of  either  party.  In  witness  whereof 
"  the  parties  have -hereto  signed  their  names,  and  his  Lordship  his 
"  title  of  honour,  this  29th  April,  1793. — Massey,  Edward  Bennet, 
"  Hugh  Touchstone.— -Present,  Nassau  Masse  y.**  . 

Defendant's, counsel  also  proved  the  acceptance  of  rent  by  the 
lessor  of  the  plaintiff  from  the  defendants,  and  rested  their  defence. 
•It  was  argued  by  counsel  for  the  plaintiff  that  the  above  recited 
article  did  not  give  the  defendant  such  a  legal  estate  as  entitled 
him  to  retain  the  possession,  as  being  merely  equitable  and  execu- 
tory :  but  the  noble  judge  on  the  authorities  cited,  was  of  opinion 
that  it  was  a  sufficient  defence,  and  under  his  direction  a  verdict 
was  had  for  the  defendant. 

A  conditional  rule  to  set  aside  the  verdict  having  been  obtained, 
it  was  argued  on  the  3d  and  4th  of  May,  and  on  the  latter  day, 
the  judges  delivered  their  opinions,  seriatim ,  that  the  rule  to  set 
aside  the  verdict  ought  to  be  made  absolute. 

Lord  Carle  ton,  Chief  Justice,  went  upon  the  ground  (in  which 
he  was  followed  by  Mr.  Justice  Crooks  hank  and  Mr.  Justice  Fi- 
ku  uc  ake)  of  the  distinction  between  a  clear  and  a  doubtful  equity, 
*<ie wing  that  the  title  of  the  defendant  in  this  case  was  of  the  latter 
description,  and  that  even  if  in  a  court  of  equity  it  was  by  no  meant 
clear  that  he  would  be  entitled  to  a  decree  for  a  specific  execution ; 
and  this  ground  being  sufficient  to  support  their  opinions,  they 
declined  giving  any  opinion  on  the  question,  whether  if  there 
had  been  a  clear  equity  for  the  defendant,  it  would  have  availed 
him.  Mr.  Justice  ICelly,  (who  in  the  course  of  the  argument  had 
expressed  a  wfch  that  the  facts  of  the  case  should  be  thrown  into 
the  shape  of  a  special  verdict)  delivered  his  opinion  as  follows : 

Krllt,  Justice.  1  could  wish  that  the  learned  Lord  who  deliv- 
ered hi%  opinion  upon  this  case  at  JV|m  Prius,  had  had  an  oppor- 
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to  set  up  bis  legal  title  in  ejectment,  and  so  in  many  other        1803* 
instances ;  forgetting  what  he  himself  hid  been  familiar  with    §hanmow 


tunity  of  considering  bis  own  judgment ;  and  I  am  rare  he  would 
have  decided  this  question  in  another  nranner  ;  but  he  had 
the  authority  of  a  very  great  judge  and  it  misled  him.  Let  us  con- 
, aider  a  moment  whether  it  would  not  subvert  all  the  rules  of  dis- 
crimination between  law  and  equity,  if  we  were  to  say  that  this 
verdict  ought  to  stand.  Lord  Carle  ton  with  his  usual  cautious 
discretion  has.  declined  entering  info  a  consideration  of  the  authori- 
ties on  which  the  argument  is  founded ;  but  I  will  not  do  so ;  for 
the  very  first  time  I  ever  read  that  case  of  Tea  v.  Buc knell  in 
Cowfler,  I  was  astonished  at  it,  and  I  saw  that  it  would  be  a  deci- 
sion productive  of  very  great  mischief.  It  is  admitted  in  this  case 
that  the  plaintiff  has  a  clear  legal  title,  and  that  the  defendant  haa 
no  tefal  title,  but  merely  an  equitable  one :  then  it<  becomes  a 
question,  (and  till  the  decision  in  Tea  v.  Buckncll,  it  never  was  a 
-question)  whether  a  legal  title  should  succeed  in  a  court  of  law 
against  no  legal  title.  I  have  some  experience  in  these  courts, 
and  before  Cot9fler*&  Reports  were  published  in  this  country,  I 
•  will  venture  to  say  that  no  attempt  to  set  up  an  equitable  defence 
in  ejectment,  where  the  plaintiff's  title  was  clear  at  law,  was  ever 
made.  See  the  consequences  that  follow  from  the  practice.  The 
defendant  has  an  equitable  title  only;  if  the  plaintiff  cannot  reco- 
cover  at  law,  that  title  will  remain  a  good  defence  to  the  defend*- 
ant  for  ever,  in  every  ejectment  brought  by  the  plaintiff,  unless 
'the  court  of  law  shall  make  itself  a  court  of  equity :  if  the  defence 
is  good  now,  it  will  be  good  twenty  years  hence :  then  see  the 
situation  of  the  lessor  of  the  plaintiff— he  cannot  recover ;  the  de- 
fendant holding  possession,  pays  him  no  rent,  names  no  lives,  and 
yet  remains  in  possession  unless  the  plaintiff  goes  into  a  court  of 
equity ;  was  there  ever  an  instance  where  a  maa  who  wanted  a 
specific  execution  was  permitted  to  drive  the  person  having  the 
legal  title,  into  equity  f  where  a  man.  having  a  legal  title  was 
forced  into  equity  against  a  person  having  barely  an  equitable 
title  ?  In  this  very  case  for  example,  see  how  principle  would  be 
subverted.  Suppose  the  defendant  were  driven  into  a  court  of 
equity ;  he  might  go  thither  with  a  clear  case  to  entitle  him  to  re- 
lief; but  if  the  plaintiff  is  driven  into  equity,  the  defendant  lies 
under  no  difficulty  if  he  can  only  prove  his  article,  whereas  the 
plaintiff  cannot  succeed,  for  a  court  of  equity  will  dismiss  his  billy 
and  tell  him,  "your  title  is  at  law  ;  go  into  a  court  of  law ;"  and 
then  H  will  come  to  this,  that  the  plaintiff  will  not  be  relieved 
either  at  law  or  in  equity ;  at  law,  this  article  bars  him  ;  and  hav- 
ing a  title  at  law,  he  cannot  go  into  equity. 

I  have  heard  a  distinction  mentioned  (it  is  in  one  of  the  English 
cases)  between  a  clear  equity  and  a  doubtful  equity.  I  would  be 
glad  to  know  how  it  is  possible  for  a  judge  sitting  in  a  court  of  law 
to  say  that  any  thine  is  a  clear  equity.  That  is  a  matter  that  depends 
on  all  the  facts  of  the  case,  and  not  on  the  instrument  j  a  judge  in  a 
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1803.        in  his  practice  in  equity,  and  that  he  would  endanger  half 
Shannon     the  tide8  in  the  kingdom. 


v. 
Brad- 
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Mr*  Justice  Bitller  held,  that  when  a  mortgage  term  had 
been  once  assigned  in  trust  to  attend  the  inheritance,  the 
owner  of  that  term  could  not  make  it  a  mortgage  term  again, 
and  in  consequence  he  drove  the  mortgagee  into  a  court  of 
equity  and  produced  that  very  mischief  which  Mr.  Justice 
Wilmot  in  Zouch  v.  Woolston  considered  to  be  a  very  griev- 
ous one ;  Lord  Mansfield  is  represented  by  the  reporter  in 
the  case  of  Zouch  v.  WooUton^  as  having  said  u  that  after  the 
u  statute. of  uses,  courts  of  equity  reasoned  as  they  would 
u  have  done  if  that  statute  had  not  been  made.  And  yet, 
u  whatever  is  an  equitable  ought  to  be  deemed  a  kgal  execu- 
u  tionof  a  power ;  for  there  can  be  no  circumstance  to  affect 
"  a  remainder-man  personally,  in  conscience,  when  a  power 
u  is  not  duly  executed,  any  more  than  the  issue  in  tail  or  the 
"  successor  of  an  ecclesiastical  person  if  a  lease  is  not  duly 
u  made."  If  these  words  really  dropt  from  Lord  Mansfield 
he  must  have  totally  forgotten  all  that  passed  while  he  was  m 
practice  in  courts  of  equity.    This  would  overturn  the  case 


court  of  law  has  nothing  to  do  with  equity ;  he  must  leave  it  to  its 
proper  tribunal ;  he  cannot  form  such  an  opinion  without  going  into 
all  the  circumstances  of  the  case;  and  would  a  court  of  law  per- 
mit a  defendant  to  go  into  all  the  evidence  in  the  case  necessary 
to  shew  that  he  had  what  is  called  a  clear  equity  ?  for  instance  in 
this  case,  to  prove  that  all  the  particulars  of  this  article  were  per- 
formed, see  what  a  scene  of  evidence  you  must  go  into.  Further, 
the  judge  at  A7«  Priu*  in  this  case,  could  not  say  the  defendant's 
title  is  equitable,  unless  he  lets  the  plaintiff  go  into  a  case  to  shew 
that  it  is  not ;  then  the  plaintiff  must  come  prepared  to  examine 
witnesses  as  to  every  circumstance  in  the  equitable  agreement. 
Thus  the  judge  makes  himself  a  judge  of  equity  in  a  court  of  Nut 
Prius,  and  leaves  it  to  the  jury  to  determine  whether  the  defendant 
is  entitled  to  a  specific  execution.  I  have  thrown  out  this,  because 
iu  my  opinion  the  decision  in  Covper  has  been  productive  of  a  great 
deal  of  mischief,  and  this  is  a  defence  which  is  attempted  in  every 
ejectment. 

I  concur  entirely  with  Lord  Carleto*. 
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of  Coventry  v.  Coventry,  and  all  the  cases  on  jointuring        1 803.    » 
powers*     The  cases  of  tenant  in  tail  and  of  ecclesiastical     gHANN0N 
persons  are  totally  different ;  there  was  no  power  to  bind  a  v. 

remainder-man  arising  from  the  nature  of  an  use  previous  to 
die  statute  of  uses ;  and  as  to  ecclesiastical  persons,  they  are 
prevented  by  statute  from  making  leases  except  pursuant  to 
the  statute ;  and  all  leases  not  made  pursuant  thereto,  are 
expressly  made  void  against  the  successors  to  all  intents  and 
purposes.  The  same  reporter  makes  Mr.  Justice  Wilmot 
•ay,  "  it  is  much  to  be  lamented  that  after  the  statute 
"  of  uses,  the  courts  of  common  law  had  not  adopted  all 
"  the  rules  and  maxims  of  courts  of  equity.91  It  is 
scarcely  to  be  believed  that  this  could  have  fallen  from  Mr. 
Justice  Wilmot  :  and  if  Lord  Mansfield  found  fault  with 
the  decision  in  the  case  of  Rattle  v.  Popham,  as  he  is  re- 
presented to  have  done,  I  think  with  deference  that  there 
was  no  ground  for  the  remark.  I  must  therefore  consider 
what  is  thus  attributed  by  the  reporter  to  Lord  Mansfield 
and  Mr.  Justice  Wilmot  in  the  case  of  Zouch  v.  WooUton% 
as  of  no  authority  on  this  subject ;  and  I  think  I  am  war- 
ranted by  the  decision  in  Campbell  v.  Leach,  (made  with  the 
concurrence  of  such  high  authorities  as  Lord  Chief  Justice 
De  Grey,  and  Chief  Baron  Smyth)  in  saying  that  a  con- 
tract of  this  description  does  bind  a  remainder-man. 

An  objection  has  been  raised  from  the  uncertainty  which 
the  remainder-man  would  be  under  with  respect  to  the 
tenure  of  the  estate.  Unquestionably  this  is  a  serious  con- 
sideration, but  it  applies  to  many  of  the  cases  on  jointuring 
powers  $  especially  as  to  the  lands  charged,  and  the  extent 
in  which  they  were  bound.  But  the  courts  have  gone  great 
lengths  to  assist  in  rendering  certain  what  has  been  thus  left 
uncertain.  There  are  cases  of  contracts  to  make  a  jointure 
where  it  was  impossible  for  the  remainder-man  to  know 
how  far  the  estate  was  bound  without  filing  a  bill. 
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1803/  A  question  bus  been  put,  whether  if  this  were,  a  esse  of  % 

parol  agreement  in  part  performed  it  could  be  enforced  ? 
That  I  think  would  raise  a  very  distinct  question ;  a  question 
upon  the  statute  of  frauds,  and  perhaps  a  remainder-man 
might  be  protected  by  the  statute,  though  the  tenant  for  life 
would  not.  For  the  party  himself  is  bound  by  a  part  exe- 
cution of  a  parol  agreement  principally  on  the  ground  of 
fraud,  which  is  personal.  Such  a  ground  could  scarcely  be 
made  to  apply  to  the  case  of  a  remainder-man  unless  money 
had  been  expended,  and  there  had  been  an  acquiescence, 
after  the  remainder  vested,  which  were  held  by  Lord  Hard- 
wicke  in  Stiles  v.  Cowfery(a)  in  the  case  of  an  actual 
lease  under  a  power,  but  with  covenants  not  according  to. 
the  power,  to  bind  the  remainder-man  to  grant  a  lease  for 
the  same  term  with  covenants  according  to  the  power. 

Again,  this  is  said  to  be  a  lease  in  reversion :  I  .find  no* 
thing  to  warrant  this.  It  is  a  contract,  and  a  contract  mus$ 
necessarily  precede  the  execution  of  it ;  the  writing  certainly 
was  not  complete  because  it  refers  to  a  memorandum,  tobg 
subsequently  executed.  If  Sir  Samuel  had  died  before  thq 
first  of  November 9  it  might  have  been  a  different  question, 
but  the  plaintiff  was  in  possession  under  Sir  Samuel  at  the 
time  of  his  death. 

The  next  objection  is  founded  on  the  covenant  to  lay  *put 
200/.  in  improvements ;  but  I  think  this  will  not  avoid  the 
contract,  if  the  rent  be  notwithstanding  the  best  that  can 
be  got.  Such  a  covenant  is  not  necessarily  a  fraud.  It  may 
be  made  with  a  fraudulent  intent,  and  when  it  is  so  made  it 
will  avoid  the  lease  ;  if  it  were  colourable,  and  merely,  for, 
the  purpose  of  putting  money  into  the  pocket  of  tfre  tenant 
for  life  it  would  avoid  the  lease  ;  or  if  it  were  not  priginjtfly 
intended  as  a  fraud  hut  were  afterwards  used  fraudulcndy 
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(as  for  example,  a  covenant  to  repair,  and  a  sum  of  money        1803. 
under  colour  of  damages  for  breach- of  that  covenant  re*     ^nA1!iVon 
covered  by  the  tenant  for  life)  a  court  of  equity  would  at  v. 

least  take  care  that  the  damages  should  be  laid  out  on  the      street. 
lands.  " 

Another  objection  is,  the  uncertainty  of  the  rent  j  but  I 
do  not  think  it  uncertain,  for  it  is  capable  of  being  reduced 
to  a  certainty ;  and  it  is  a  common  form  of  reserving  rent  in 
this  country.  Every  executory  contract  muct  contain  this 
species  of  uncertainty,  but  if  it  contains  all  that  leads  to 
future  certainty,  I  take  it  to  he  sufficient. 

Here  there  is  also  an  additional  circumstance,  and  that  is     Remainder- 
the  -length  of  time  during  which  the  tenant  has  enjoyed.  ^S'swSferin^ 
The  present  defendant  came  of  age  in  November,  1792 ;  he  the  tenant  to 
takes  no  step  to  avoid  the  lease  till  1801,  and  permits  the  wfth^ut^vinp 
tenant  to  enjoy  during  all  the  intermediate  time ;  he  admits  Win  notice  of 
by  his  answer  that  both  before  and  after  he  attained  his  age  impeach  his 
of  twenty-one  he  had  knowledge  of  the  agreement,,  and  of  ^Her^inst 
does  not  pretend  that  the  plaintiff  entered  under  any  other  the  remainder* 
agreement.  He  says  he  considered  the  agreement  not  bind- 
ing on  him  as  a  remainder-man,  but  he  admits  that  he 
never  told  the  tenant  so.    Then  this  man,  entering  and 
continuing  in  possession  by  virtue  of  this  contract,  lays  out 
considerable  sums  on  the  estate.   It  is  admitted  that  he  laid 
out  200/. ;  the  bill  states  a  larger  sum,  but  suppose  it  only 
200/.  that  would  be  within  a  trifle  of  three  years'  rent.     It 
would  be  absurd  to  suppose  that  he  did  not  lay  out  this 
money  on  the  faith  of  the  agreement.     It  is  said  that  this 
money  was  not  laid  out  till  1794;  but  I  think  it  is  rather 
to  be  collected  from  the  pleadings  that  it  was  laid  out  before ; 
but  if  not  laid  out  till  then,  it  was  laid  out  in  confidence  of 
the  defendant's  acquiescence  in  the  agreement,  and  I  think 
rather  strengthens  the  case  of  the  plaintiff.     It  appears  that 
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the  defendant  knew  the  money  was  laid  out;  if  he  meant 
to  avoid  the  agreement,  he  ought  to  have  given  the  tenant 
immediate  notice,  and  it  strikes  me  that  his  not  doing  so, 
might  form  a  distinct  ground  of  equity  against  Sir  Simon 
BradstreeU 


After  lying 
by  for  a  length 
of  time  remain- 
der-man shall 
not  turn  round 
the  tenant  to 
seek  eompen- m 
sation  against 
the  assets  of 
tenant  for  life. 


But  there  is  another  consideration  in  this  case,  arising 
from  die  length  of  time.  Here  has  been  an  enjoyment  by 
die  tenant  without  any  idea  of  a  demand  against  the  assets 
of  Sir  Samuel  Bradstreet  for  non-performance  of  his  agree- 
ment ;  they  may  have  been  administered  in  the  meantime, 
in  such  a  manner  that  the  party  could  not  pursue  them;  they 
may  have  been  administered  in  such  a  manner  that  they  may 
be  pursued  to  the  prejudice  of  the  representative,  who  may 
have  paid  legacies,  may  have  paid  the  residuary  legatee.  Is 
this  nothing  ?  Shall  a  party  now  turn  round  the  tenant  and  say, 
u  your  demand  is  against  the  assets  of  Sir  Samuel,  and  not 
"  against  me."  It  is  to  be  considered  too  that  the  length  of 
time  might  vary  the  demand  against  the  assets  of  Sir 
Samuel,  because  within  that  time,  the  value  of  the  lands  has 
varied,  so  that  the  damages  that  would  be  recovered  now, 
might  greatly  exceed  the  damages  that  would  have  been  re- 
covered at  the  time  of  the  death  of  Sir  SamueL  Then,  shall 
a  party  lie  by,  and  vary  the  rights  of  others  in  such  a  way  as 
this,  without  giving  them  notice  of  his  intention  to  do  so  ? 
This  circumstance  of  itself,  I  think,  would  be  a  strong 
ground  for  me  to  continue  the  injunction  to  the  bearing  of 
the  cause.  But  I  have  no  doubt,  on  principle,  that  a  contract 
of  this  kind  should  be  enforced  against  the  remainder-man. 


Injunction  continued  till  the  hearing. 
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ass* 


LESSEE  OF  L AWLOR  t>.  MURRAY.  jan.  si. 

A.N  ejectment  had  been  brought  in  this  case  in  the  King's  gr^ndcToa 
Bench    (in  the  name  of  the  feigned   lessee  of  Lawlor  the  statute 
against  Murray) ;  and  after  verdict  far  the  plaintiff  and  judg-  minding 
ment  to  recover  his  term,  a  writ  of  error  was  brought,  and  &$£  t2j£j£  * 
error  was  assigned  that  it  appeared  on  the  face  of  the  record,  tiont,  does  not 
that  the  plaintiff's  term  had  expired  before  judgment:  (it  had  exceftioA^0 
in  fact  expired  before  trial)-— upon  this  a  motion  was  made  t*fcen  is  to  an 
in  the  King's  Bench  on  behalf  of  the  plaintiff,  for  liberty  of  law  amend- 
to  amend  the  record  by  enlarging  die   plaintiff'a  term,  &«£££ 
and  the  court  having  been  of  opinion  that  the  plaintiff  NortemAfeto 
should  have  liberty  to  make  such  amendment,  and  having  i^n  motion^  * 
made  an  order  accordingly,  a  bill  of  exceptions  to  the  opi-      In  cases 

where  this  writ 

nion  of  the  Lord  Chief  Justice  and  the  rest  of  the  Justices  Uea,  it  ought  to 
of  the  Court  of  King's  Bench  was  tendered,  which  their  J*  mfdVH?J* 

°  '  the  clerk  of  the 

lordships  were  pleased  to  refuse  to  seaL    Thereupon  a  writ  crown  and  not 

grounded  upon  the  Stat*  Westm.  2.  c.  31(a)  commanding  ^nd  ltc^1^' 

the  justices  of  the  King's  Bench  to  affix  their  seals  to  the  not  issue  with- 

said  exceptions  had  been  made  out  by  the  Cursitor,  and  is-  ordeHrom  the 

sued ;  in  obedience  to  which  their  lordships  did  affix  their  Serton  folding 

.  '  r  the  great  seal. 

seals  accordingly.  After  the  wnt  had,  issued,  and  before  it 
was  returned,  the  Lord  Chancellor,  having  been  informed 
of  the  proceedings,  and  conceiving  the  writ  to  have  issued 
improvidently,  and  that  it  ought  therefore  to  be  superseded, 
desired  to  hear  counsel  on  behalf  of  the  defendant  to  that 
point,  and  it  was  accordingly  on  a  former  day  (Dec.  1st. 
1802)  argued  by  Mr.  J?.  Colles(b)  on  behalf  of  the  de- 
fendant. 

His  lordship  now  delivered  his  opinion. 

(a)  Vld.  Register  of  Wrlt*>  182.  a. 

(*)  The  reporters  were  not  present  at  the  argument 
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1803.  Lord  Chancellor.  (After  stating  the  facts:)  I  can  find 

Lessee  of      no  trace  °f  any  such  writ  as  this  having  been  issued  on  an 

Law  lor      occasion  like  the  present;  though  there  is  a  form  of  such  a 

Murray.     wru  *n  ^e  reglsteri  from  whence  it  might  be  supposed  that 

Writ  improrU.  lt  ^a<^  *s8Ueck     But  in  the  present  case,  I  am  clearly  of 

dently  issued,    opinion  that  this  writ  has  issued  improvident!?  and  ought  to 

the  controul  of  be  superseded :  if  it  had  been  returned,  or  if  it  had  not  gone 

the  court,  sliall  out  0f  fa  custody  0f  the  officer,  it  must  have  been  quashed ; 

beyond  its  con-  but  under  the  circumstances,  I  apprehend  the  regular  mode 
•upepicded.  *    °f  proceeding  is  by  superseding  and  not  by^quashing  the 

writ  j  because  the  writ  is  beyond  the  controul  of  the  court 
when  it  is  delivered  into  the  hands  of  the  party.  I  shall 
therefore  issue  a  writ  of  supersedeas. 

The  grounds  on  which  I  conceive  that  this  writ  should  be 
superseded,  are  two :  First,  That  no  officer  of  this  court  tfas 
warranted  in  making  it  out  without  an  order  of  the  court; 
and  secondly,  That  if  any  officer  was  warranted,  it  was  clear- 
ly not  the  cursitor.    • 

The  Bill  of  Exceptions  is  given  by  the  stat.  of  JVestm.  2. 
c.  31.  13  Edxv.  1.  and  the  writ  in  question  was  devised  to 
enforce  obedience  to  that  statute :  the  form  of  the  writ  is  in 
the  register,  and  there  seems  to  have  been  a  supposition 
that  every  writ  that  was  to  be  found  in  the  register,  was 
to  be  issued  by  the  cursitor :  this  is  a  great  mistake ; 
there  is  a  great  number  of  writs  with  which  the  cursitor  has 
nothing  to  do.  The  register  is  a  general  collection  of  writs 
to  be  used  by  the  officers  of  the  court,  and  in  the  distribu- 
tion of  the  business  of  the  court,  it  is  the  office  of  the 
cursitor  to  make  out  writs  of  different  descriptions  for  the 
purpose  of  conducting  the  ordinary  course  of  proceedings* 
I  believe  that,  originally,  no  writs  issued  but  upon  a  petition 
to  the  great  seal,  staling  the  circumstances  of  the  case,  and 
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paying  a  writ  in  conformity  to  them ;  in  early  times  the        1803. 
writ  perhaps  was  not  to  be  found  in  the  register,  and  then      Lessee  of 
a  proper  writ'  was  to  be  framed :  and  certainly  the  person      La  wloa 
baring  the  custody  of  the  great  seal  was  the  person  to  judge     Mur r  at. 
of  the  proper  form  of  the  writ,  and  according  to  what  we  find  ^ 

in  the  books,  the  cursitor  was  an  officer  not  entrusted  with 
the  framing  of  any  writ  whatever.  If  a  writ  were  to  be 
framed,  the  person  entitled  to  frame  it  in  ancient  times  was 
the  master,  and  the  cursitor  only  wrote  the  writ.  But  by 
degrees,  when  a  number  of  writs  came  to  be  setttled  and 
adapted  to  different  cases,  the  cursitor  was  permitted  to 
issue  them  without  application  to  the  court.  Upon  com- 
jnunication  with  persons  well  informed  on  this  subject  in 
England,  I  believe  that  this  is  the  history  of  the  case,  and 
that  the  cursitor  was  originally  a  mere  clerk  whe  wrote  the 
writ ;  and  if  there  was  any  difficulty,  that  a  special  applica- 
tion to  the  court  was  necessary. 

Even  in  later  times,  the  writ  was  often  framed  with 
a  good  deal  of  attention  and  care.  In  the  case  of  Paine 
v.  Sydney,  Dyer,  208,  a.  the  writ  was  framed  by  the 
Chancellor  "  by  the  advice  of  the  Chief  Justices  of  both 
?  benches  and  of  the  Chief  Baron  of  the  Exchequer,99— 
merely  because  the  circumstances  differed  from  those  which 
accorded  with  the  form  of  the  writ  on  the  subject  in  the 
register.  So,  when  a  new  remedy  was  given  by  the 
statute ;  the  first  writ  could  not  be  made  out  by  the  cursitor : 
he  had  nothing  by  which  to  make  it  out ;  there  must 
have  been  a  special  application  to  the  court ;  then  the  writ, 
when  framed,  was  entered  in  the  register,  and  this  would 
have  warranted  the  cursitor,  in  issuing  a  writ  in  similar  cases. 
I  therefore  take  it  that  in  all  cases,  a  special  application  to  the 
court  is  to  be  considered  rather  as  dispensed  with  for  the  sake 
of  convenience  than  as  not  necessary,  and  that  it  would  be 
the  duty  of  the  cursitor  in  all  cases,  not  within  the  ordinary 
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1803.        course  of  proceedings,  to  decline  making  out  the  writ 
out  the  direction  of  the  court. 


of 
Law  lor 

Mure  ay.  I  perceive  an  idea  has  been  entertained  that  no  writ  which 
is  to  issue  by  special  order,  is  to  be  made  out  by  any  officer 
except  the  clerk  of  the  crown ;  this  is  unquestionably  a 
mistake  ;  whether  there  be  a  special  order  or  not,  is  not  the 
question,  but  what  is  the  nature  of  the  writ. 

Now  this  is  not  a  writ  of  such  a  description  as  those  that 
are  made  out  by  the  cursitor:  for  it  is  a  writ  founded  on 
the  right  of  the  crown  to  compel  its  officers  to  pay  obedi- 
ence to  the  statute :  it  is  therefore  a  sort  of  prerogative  writ, 
and  no  such  writ  was  ever  made  out  by  die  cursitor.  The 
judges  to  frhom  it  is  directed  are  supposed  by  the  writ  to 
have  done  wrong :  they  may  obey  the  writ  by  sealing  the 
exceptions,  or  they  may  make  a  special  return,  which  must 
be  made  to  the  king  in  Chancery,  and  can  be  made  no  where 
else.  Now,  before  they  are  called  upon  to  do  this,  ought 
not  some  application  to  take  place,  as  in  other  cases  of  the 
same  kind  ?  If  a  Mandamus  issues  from  the  King's  Bench  to 
the  lowest  court  in  the  country,  commanding  it  to  do  its 
duty,  it  is  issued  upon  a  special  application,  and  it  would  be 
extraordinary  to  say  that  that  may  be  done  to  die  highest 
court  that  cannot  to  the  lowest.  I  think  the  court  of 
Chancery  in  granting  such  a  writ  as  the  present,  acts  as 
much  judicially  as,  the  court  of  King's  Bench  does  in  grant* 
ing  a  Mandamus. 

If  the  judges  make  a  false  return,  it  is  said  that  an  action 

* 

may  be  brought  against  them  for  such  false  return,  and  if  it 
be  found  to  be  so,  damages  will  be  given,  and  upon  such  a 
recovery  a  preremptory  writ  commanding  die  same.  This  is 
said  in  Bull.  N.  P.  316,  though  Mr.  J.  Bulls*  does  not 
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re 


give  any  very  distinct  authority ;  but  I  suppose  it  tobe  the 
result  of  his  investigation ;  bow,  before  such  high  officers  as 
the  judges  are  put  into  this  situation,,  surely  it  ia  the  duly  of 
this  court  to  inquire  whether  justice  requires  it. 


1800. 


The  authorities  in  support  of  this  opinion  are  few,  be- 
cause the  writ  itself  has  rarely  been  used:  it  has  rarely 
been  necessary  to  resort  to  it ,  as  the  judges  would  be  most 
likely  to  seal  the  exceptions  in  any  case  where  they  ought* 
There  are  only  two  authorities  which  I  have  been  able  to 
find  with  the  assistance  I  have  had  here  and  in  England* 
which  was  not  inconsiderable.— They  are,  Lilly* sPrac.  Reg. 
132,  and  X  Verru  175.  IMy  states,  that  if  the  judge  refuses 
to  seal  the  hill  of  exceptions,  u  then,  upon  a  petition 
to  the  Lord  Chancellor,  he  will  grant  a  writ,"  It  might  be 
too  much  to  quote  this  book  as  an  authority  in  matter  of  law, 
but  in  a  matter  of  practice,  I  think  it  is  a  sort  of  authority: 
tfcr  compiler  of  that  book  did  not  conceive  this  to  be  a  writ, 
that  should  issue  of  course  ;  this  is  some  ground  for  holding 
that  if  according  to  reason,  it  ought  not  to  issue  of  course, 
in  point  of  practice  it  does  not  issue  of  course.  In  the  case 
a  Vernon,  amotion  was  made  to  the  Lord  Keeper  to  grant  a 
mandatory  writ  to  the  Chief  Justice  of  the  King's  Bench 
to  command  him  to  sign  a  bill  of  exceptions  ;  now  in  that 
case,  if  it  were  conceived  that  the  writ  issued  of  course, 
the  party  had  only  to  go  to  the  cursitor  and  get  the  writ. 
It  is  clear  that  at  that  time  the  officer  conceived  he  had  no 
right  to  make  out  such  a  writ  without  the  order  of  the 
court:  and  in  that  case  it  is  called  a  Mandatory  writ,  as  it 
unquestionably  is. 


•Q 
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imf. 

$         _  _^ 

Lessee  of 
LawLor 

Murray. 


The  writ  con- 
manding  judg- 
es to  affix  their 
seals  to  a  bill  of 
exceptions  is  . 
not  to  be  made 
out  by  the  cur- 
sitor,  but  by 
the  clerk  of 
the  crown. 
No  officer  war- 
ranted to  make 
it  out  without 
the  special  or* 
derof  tht> 
court. 


I  am  clear  therefore  that  this  writ  is  a  writ  which  is  hot 
to  be  made  out  by  the  cursitor:  if  it  is  to  be  made  out  at 
all,  it  is  by  the  clerk  of  the  crown,  who  is  the  officer  autho- 
rized by  the  constitution  of  this  court  to  make  out  writs  of 
this  description  ;  the  return  to  it  must  be  filed  in  his  office. 
So  that  beyond  all  question  the  writ  in  this  case  has  been 
made  out  by  an  officer  not  warranted  to  make  it  out  at 
all ;  and  no  officer  was  warranted  to  make  it  out  without  a  ' 
special  application  to  the  court.  I  am  therefore  of  opinion 
that  this  writ  ought  to  be  superseded,  and  I  shall  give  di- 
rections accordingly* 

But  I  have  considered  this  subject,  and  perhaps  it  may  ber 
useful  to  the  parties  to  state  what  has  occurred  to  me  with 
respect  tathe  propriety  of  granting  the  writ,  not  holding 
myself  bound,  if  on  more  solemn  investigation  I  should  be 
wrong.  Counsel  has  stated  the  ground  on  which  he  relies, 
and  has  taken  a  great  deal  of  pains  and  found  every  thing 
that  is  to  be  found  on  the  subject.  The  facts  stated  to  me 
are,  that  after  verdict  and  judgment  in  ejectment,  a  writ  of 
error  brought,  and  the  record. transmitted  to  the  court  of 
Error,  the  judges  of  the  King's  Bench  allowed  an  amend* 
ment  in  the  record.  I  believe  this  statement  was  not  quite 
correct.  I  believe  the  record  had  not  been  transmitted ; 
however,  take  it  so.  It  is  contended  that  the  judges  of  the 
King's  Bench  had  no  power  to  amend  the  record,  and  that 
the  party  injured  by  such  amendment  had  no  means  of  trying 
whether  they  had  done  wrong  or  not,  and  of  bringing  the 
question  before  the  court  of  Error,  but  by  a  bill  of  excep- 
tions :  on  the  other  side  the  proper  mode  is  said  to  be  by 
alleging  diminution  and  praying  a  certiorari  and  that  upon 
the  return  the  party  would  have  a  right  to  have  the  original 
record  sent  to  the  court  of  Error. 
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With  the  question,  whether  the  judges  of  die  King's         1803. 
Bench  were  right  or  wrong,  I  have  nothing  to  do(<i,)  but     Lessee  of 
I  am  bound  to  judge  whether  if  they  were  wrong,  the  sta-      L^wlor 
tute  of  Westm.  2.  gave  a  remedy  to  the  party  by  this  writ :      Murb at. 
as  the  Chancellor  was  originally  bound  to  judge  of  the  pro-  ~~ 

per  form  of  new  writs,  so  is  he  still  when  new  cases  occur, 
and  he  is  entitled  to  call  for  the  assistance  of  the  judges  for 
the  purpose  of  determining  what  the  law  is  on  the  case  upon 
which  he  is  called  on  to  determine.  But  I  am  of  opinion 
that  the  statute  Westm.  2.  does  not  apply  to  the  case  in  ques- 
tion. /  put  out  of  my  mind  the  consideration  that  there  is  no 
ether  remedy ',  and  that  there  is  no  right  -without  a  remedy; 
this  is  a  mistake  ;  for  before  this  statute  there  was  a  right 
without  a  remedy,  and  that  statute  was  the  remedy  ;  then  the 
question  is,  how  far  the  statute  has  gone,  and  whether  it 
applies  to  this  particular  case.  If  it  be  proper  to  provide 
a  remedy  for  a  particular  case,  and  that  the  statute  does 
not  apply  to  it,  an  application  ought  to  be  made  to  the  le- 

(a)  Several  instances  are  to  be  found  of  amendments  of  the  sort 
made  by  the  court  of  King's  Bench  in  this  case  :  vid.  Dickens  v. 
Grenvilt)  Carth.  3.  Hit.  21  &  22  Car.  2,  in  which  case  it  is  said 
that  several  ancient  rules  made  in  like  cases  were  produced  to  the 
court :  vid.  also  Vicara  v.  Haydon,  Covr/i.  841.  S.  P.  in  which  case 
the  later  authorities  are  collected.  In  the  case  of  Power  Lessee  of 
Richard  Boycc,  and  William  Hobba  v.  Rowe,  (in  Ireland,  Patch, 
1802)  the  term  expired  whilst  the  case  was  depending  in  the  Ex- 
chequer Chamber  :  the  judgment  having  been  affirmed,  a  motion 
was  made  to  enlarge  the  term,  and  the  court  (Lord  Redessale} 
C.  assisted  by  the  Chief  Justices)  on  the  authority  of  these  cases 
made  an  order  to  amend  the  record  by  enlarging  the  term.  A  writ 
of  error  was  then  sued,  returnable  in  Parliament,  and  upon  the  re* 
cord  so  amended  being  transmitted,  the  plaintiff  in  error  complain* 
ed  by  petition  to  the  House  of  Lords  of  the  amendment  made  by  the 
court  of  Exchequer  Chamber  as  an  alteration  of  the  record  and 
prayed  a  writ  of  certiorari^  to  be  directed  to  the  court  of  Exche+ 

Suer,  to  transmit  the  record  in  its  original  form.  Upon  debate 
leir  Lordships  refused  the  writ,  holding  the  amendment  to  have 
been  properly  made,  and  finally  affirmed  the  judgment  on  the  mer- 
its.   Vid.  Lords'  Journals,  sess.  1802 — 3, 

Vol.  I.  M 
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180*.  gislature  to  extend  the  provisions  of  the  statute :  but  I  can- 
Lessee  of  not  ^°  so  ^X  construction.  Strong  doubts  have  been  enter- 
L  awl  or      tamed,  whether  this  statute  extended  to  all  the  cases  to 

Murray  w^c^  lt  ^as  Deen  held  *&  extend  ;  it  was  the  idea  of  many 
— — — —  persons  that  it  extended  only  to  trials  at  Nut  Prius  j  how- 
ever it  has  been  held  to  apply  to  trials  at  bar,  and  to  other 
cases*  I  take  the  true  rule  to  be,  that,  wherever  any  mat- 
ter is  capable  of  being  brought  upon  die  record,  and  the 
court  refuses  to  allow  it  to  be  so  brought,  and  this  refusal 
does  not  in  its  nature  come  upon  the  record,  though  if 
the  thing  were  allowed,  that  matter  would  appear  on 
the  record,  this  is  the  subject  of  a  bill  of  exceptions ,: 
and  all  the  cases  cited  to  me  are  of  this  description.  For  in- 
stance, a  party  applies  to  have  evidence  received ;  the  judge 
refuses  it  j  there,  the  evidence  if  admitted,  might  appear  on 
the  record,  but  the  refusal  to  admit  it  cannot  appear  on  the 
record ;  so  in  the  case  of  oyer  prayed,  of  challenge  to  ju- 

No  matter     rors,  and  other  cases  which  might  be  put.    So  that  I  conr 
except  such  as       .        .  ,  ,    ,    ,  .        . 

if  allowed         ceive  the  construction  the  most  extended  that  can  be  given 

-would  be  on      to  thc  statute,  is,  that  even'  matter  which  would  or  might 

the  record  can,  J  _ 

if  disallowed,    be  on  the  record  if  allowed,  shall  be  brought  on  the  record 
brouehTon  the  ^  disallowed,  by  bill  of  exceptions :  no  case  goes  beyond 

record  by  bill     this  construction, 
of  exceptions. 

Now,  what  is  the  case  here  ?  an  application  is  made  to  the 
court  of  King's  Bench  to  amend  the  record,  that  is,  to  make 
it  what  it  ought  to  have  been  but  for  a  supposed  misprision  of 
the  clerk ;  now,  suppose  it  so  amended,  the  fact  of  the 
amendment  does  not  appear  on  the  record  ;  it  makes  no 
part  of  the  record :  the  record  after  amendment  is  as  if  it 
had  been  so  originally :  then  here  would  be  a  record  appear- 
ing as  if  it  had  been  in  its  present  state  originally,  and  a 
bill  of  exceptions  stating  that  it  did  not  so  appear  ;  this 
would  be  absurd.  But  if  exceptions  were  taken  in  case  of 
oyer j  or  of  challenge  of  jurors,  then  the  bill  of  e&eeptions 


L 
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would  be  consistent  with  the  record.     The  court  of  Error        1803. 


would  feel  great  difficulty  if  such  an  exception  were  ad-      Leasee  of 
xnitted.   The  bill  of  exceptions  states  the  party  to  pray  "  that      La  w  lor 
44  the  term  of  seven  years  may  be  enlarged  ;"  but,  it  does     Murray. 
not  appear  on  the  record  that  there  was  such  a  term  ;  on  the  " 
Contrary  it  appears  on  the  record  that  the  term  was  not  for 
Seven  years.    This  is  not  introducing  any  thing  consistent 
with  the  record,  and  the  court  of  Error  must  reject  this  as 
impertinent,  or  send  it  back  into  the  court  below  to  know 
what  the  record  was  before  :  and,  what  sort  of  writ  they 
should  use  for  that  purpose,  I  cannot  conceive. 

On  the  whole,  I  think  this  is  not  a  subject  to  which  the 
remedy  by  bill  of  exceptions  can  be  applied.  It  is  said  that 
the  party  is  without  remedy;  but  there  are  many  cases  where 
no  specific  remedy  is  given  either  by  writ  or  by  action,  but 
where  courts  are  left  to  act  discrctionarily  under  the  general 
peril  of  the  oath  the  judges  have  taken  ;  and  it  is  very  wise 
that  it  should  be  so,  to  prevent  endless  litigation.  If  the 
judges  were  to  amend  records  improperly,  they  would  be 
liable  to  impeachment;  and  the  wholt  history  of  amend- 
ments shews  that  it  was  in  this  way  their  discretion  was  con- 
sideredas  controulable.  But  it  may  be  inferred  from  the  fre- 
quency and  the  generality  of  the  statutes  authorizing 
amendments,  that  the  legislature  thought  the  courts  rather 
tardy  than  over-hasty  in  exercising  a  discretionary  power 
of  making  amendments  ;  and  it  is  clear  to  me  that  the  pre- 
sent is  one  of  the  cases  which  the  legislature  has  considered 
tx  to  be  left  to  such  discretion.  When  one  adverts  to  the 
case  itself,  it  is  astonishing  to  hear  it  said  that  the  judges 
have  done  wrong  in  permitting  this  amendment ;  but  even 
if  they  had,  the  remedy  was  not  by  means  of  this  writ. 

Writ  superseded. 
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1803. 

n"  i  iUI.i. 

Dec.  4, 1802.  TAGG ART  v.  TAGGART. 

Feb.  4,  1803. 

On*  article.  WlLLI AM  TAGGART  the  elder,  the  grandfather  of 
previous  to  the  the  plaintiff,  being  possessed  of  the  lands  in  question,  by 
r.  with/?.  F.  virtue  of  a  lease  for  years  with  a  covenant  for  renewal  toties 
toe  father  of  quo  ties,  held  under  the  see  of  Raphoe,  and  a  marriage  being 
«« the  whole  of  intended  between  his  son  William  Taggart  and  Rebecca  Fin- 

«'  &c.  asTdow-  ^w>  artlcks  of  agreement  bearing  date  28th  November ,  1771, 
«•  ry  or  map-  were  entered  into  between  Wm.  Taggart  the  elder,  Wm. 
•'tohTs  son  Taggart  the  youngert  and  Rebecca  Finlow,  whereby  **  It 
!1  W-' u' alonff  "  was  witnessed,  that  in  case  said  marriage  took  place,  the 
"  the  one-half  4i  said  Wm.  Taggart  the  elder  bound  as  a  dowry  or  marriage 
°f0*£!d{arm  u  portion  to  his  son  W.  T.  the  younger  along  with  the  said 
right  title  and  "  Rebecca  Finlow%  the  whole  and  every  part  and  parcel  of 

hZe"\£-the  "  thc  farm  of  land  that  he  then  actually  held  and  enjoyed 
1  c  ther  son  or     "  in  the  town  of  Lislqfertu.  the  one  half  of  said  farm  to  b* 

u  daughter,  if  .  . 

•*  begotten  on  "  the  right,  title,  and  interest  of  the  issue  whether  son  or 
"  iTjM^  °w    U  daughter  if  begotten  on  the  body  of  said  Rebecca  by  said 

"  T»  "  William  the  younger,  together  with  the  sum  of  40/," 

The  issue  take 
as  tenants  in 

<*mmon.  The  marriage  took  effect,  and  William  the  younger  enter- 

ed into  possession  and  died  in  1 792,  (having  been  twice 
married)  leaving  two  children  of  the  first  marriage,  namely 
one  daughter,  the  plaintiff,  and  a  son  Joseph,  (since  deceased, 
and  to  whom  the  plaintiff  has  obtained  administration) 
and  five  children  of  the  second  marriage*  By  his  will 
he  took  upon  him  to  dispose  of  the  interest  in  the  lease, 
and  his  executors  obtained  a  renewal  thereof  in  their  owa 
names,  for  the  trusts  of  the  will*  This  bill  was  filed  by  the 
only  surviving  issue  of  the  first  marriage,  against  the  second 
wife,  the  children  of  the  second  marriage,  and  the  execu- 
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ton  of  William  the  younger,  and  it  prayed  that  the  articles        1 803. 
of  November  1771,  might  be  carried  into  execution,  and  the     Tag g  art 
plaintiff  decreed  to  be  entitled  to  the  possession  of  the  moiety    ^     * 
of  the  lands  thereby  agreed  to  be  settled  to  the  use  of  the  is- 
sue of  the  first  marriage,  and  that  the  renewal  of  the  lease 
taken  in  the  name  of  the  executors  should  be  decreed  a  trust 
fortheplaintiifastosaid  moiety.    The  question  was,  whe- 
ther the  issue  of  the  firstmarriage  took  this  chattel  interest  as 
joint-tenants  (in  which  case  the  plaintiff  would  be  entided 
by  survivorship  to  the  whole  of  the  moiety  agreed  to  be  set- 
tled on  the  issue,)  or  as  tenants  in  common,  in  which  latter 
case  the  children  of  the  second  marriage  would  be  entided 
along  with  the  plaintiff,  to  a  distributive  share  of  Joseph  the 
deceased  child's  portion. 

Mr.  George  Moore  and  Mr.  Smyly  for  the  plaintiff.  The 
principle  upon  which  courts  have  proceeded  in  construing 
dispositions  of  this  nature  to  be  tenancies  in  common,  and 
not  joint-tenancies,  is,  a  compliance  with  the  supposed 
intent  of  the  parties  to  the  instrument ;  but  the  circum- 
stances of  this  case  negative  any  supposition  that  the  parties 
intended  such  a  construction.  For,  these  articles  are  made 
upon  the  marriage  of  Wnu  Taggart  with  Rebecca  FinUnv;  a 
provision  for  the  issue  of  that  marriage  was  the  only  thing 
in  contemplation,  and  that  purpose  would  be  fully  answered 
by  giving  the  plaintiff  (the  only  surviving  issue  of  that  mar- 
riage)^ whole  by  survivorship ;  whereas,  a  disposition  en- 
tirely out  of  the  contemplation  and  against  the  primary 
design  of  the  parties  must  take  place,  if,  by  construing  the 
words  here  to  create  a  tenancy  in  common,  the  children  of  a 
second  marriage  are  allowed  to  share  with  the  issue  of  the 
first.  But  none  of  the  authorities  go  so  far  as  to  say  that 
words  such  as  the  present  shall  be  taken  to  import  a  tenancy- 
in  common;  Stratton  v.  Best,  2  Bro.  C»  C*  334:  and, 
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1803.        according  to  Lord  Thi/IUCW  in  Jolliffev.  East,  3  Bra* 

'**~~~  C.  C.  27*    *  If  there  are  no  words  that  will  point  at  a 

Iaggar*  r 

,v.  "  tenancy  in  common,  the  rule  of  survivorship  must  take 

Taggart^  4<  piace#»»  The  words  which  from  time  to  time  have  been 
laid  hold  of  to  favour  the  construction  of  tenancy  in  com- 
mon, are  enumerated  in  Campbell  v.  Campbell,  4  Bro.  C.  C* 
17 ',  and  Motley  v.  Bird,  3  Fes.  Jun.  631,  viz.  u  equally* 
**  share  and  share  alike?"  to  andbettveen"* — and 4i  amongst  .•" 
and  it  is  observable  that  none  of  these  words  are  used  in  this 
case,  nor  any  of  similar  import.  It  is  also  to  be  noticed  thai 
Joseph  had  before  his  death  attained  the  age  of  twenty-one, 
it  which  period,  if  he  had  thought  there  was  any  thing  un- 
reasonable in  the  law  of  survivorship  as  applied  to  his  case, 
he  might  have  severed  the  joint-tenancy,  and  his  not  having 
done  so  is  evidence  of  intention  in  him  to  submit  to  the 
diance  of  survivorship.     7  Bro.  Pari.  Cos.  57* 

Mr.  Pluniet  and  Mr.  Radclijf  for  the  defendants.  It  is 
not  true  that  the  construction  of  articles  is  to  be  the  same 
as  the  construction  of  wills :  in  articles  made  on  con- 
sideration, the  agreement  of  parties  is  to  be  inferred  (as  to 
points  on  which  they  have  not  expressed  themselves  fully  and 
unequivocally)  from  what  is  reasonable,  considering  the 
object  of  the  parties,  and  the  nature  of  the  contract  which 
they  are  about  to  enter  into  j  whereas,  in  wills,  the  mere 
caprice  of  the  testator  is  the  only  guide,  and  the  court  will 
not  carry  the  construction  beyond  the  words(c)  ;  but  if 
What  must  be  supposed  the  intention  of  the  parties  is  to  go- 
vern, the  words  in  this  case  must  be  taken  to  create  a  ten- 
ancy in  common,  according  to  the  reasoning  of  Lord  HARt)- 
wicke  in  Rigdeft  v.  VattUr,  3  Atk.  734:  "  Here  is 
M  a  father  making  provision  for  all  his  children  :  suppose 
*  one  of  them  had  died  and  left  children  \  If  a  joint- 
tenancy,  it  must  have  gone  from  them,  and  survived 


cc 


(a)  Vid.  />.  of  NetBCatUc  V.  Countess  of  Lincoln,  3  Fes*  jun, 
391,  394. 


Taggart. 


CASES  IN  CHANCERY.  $t 

"  to  the  other  sons  and  daughters  of  the  grantor,  which        1803, 

"  could  never  be  his  intention."     And  of  late,  courts  lean     xaggart 

as  much  as  possible  to  favour  tenancies  in  common,  as  be-  u. 

ing  found  to  answer  the  purposes  of  family  dispositions, 

better  tbaji  joint- tenancies.  But,  if  a  construction  according 

to  the  strict  legal  meaning  of  the  words  is  to  be  insisted  on 

for  the  plaintiff,  as  .giving  a  joint-tenancy,  it  may  with  equal 

strength  be  argued  that  Wm*  Taggart  the  younger  took  an 

interest  under  this  article  which  would  have  been  an  estate* 

tail  in  him,  if  the  estate  had  been  freehold ;  Hart  v.  Middle* 

hurit%  3  Atk.  372 ;  and  that  therefore,  it  being  personalty,  he 

took  the  absolute  property ;  Chandless  v.  Price,  3  Vcs.  Jwu 

99 ;  which  therefore  is  now  vested  by  virtue  of  his  will  in 

the  defendants  his  executors. 

Lord  Chancellor*  (After  statingthe  facts  andquestion :)  Feb.  4. 
I  am  not  aware  of  any  case  precisely  in  point  with  the  pre- 
sent, but  there  are  numberless  cases  to  establish  that  articles 
pre  not  to  be  construed  in  the  same  manner  as  formal  dispo- 
sitions. In  case  of  a  formal  disposition,  the  court  has  no- 
thing to  rectify  by ;  but  in  case  of  articles  it  has  to  consider 
what  is  the  contract  which  the  parties  intended  to  enter  into, 
an4  where  the  words  are  shqrt  or  defective  to  presume  what 
was  the  probable  intent.  There  is  a  case,  (though  I  cannot 
find  it(a)  which  treats  articles  as  short  notes  to  be  afterwards 
drawn  out  at  length  according  to  the  usual  course  of  settle- 
ments ;  and  if  the  words  made  use  of  in  this  case  were 
laid  before  any  professional  man  as  instructions,  there  can 
be  no  doubt  what  settlement  he  would  make. 

(a)  Lord  Hardwicke  says  in  Blandfordv.D.  of  Marlborough  y  2 
jftk.  545.  "  Articles  are  considered  iu  this  court  as  minutes  only :' 
in  Randall  v.  WillU,  5  Vet  jun.  275,  the  Lord  Chancellor 
•ays, fc  An  article  is  only  the  head  or  minute  of  an  agreement,  not 
"  to  be  followed  literally." 


—~~ 
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J     1803,  Then  what  is  the  usual  course  of  settling  property  of  this 

Tagg  aet     k"1**?  In  Williams  v.  Jekyll^  2  Fes.  681,  the  words  a  to  the 
v.  u  use  of  his  issue  lawfully  begotten,'9  were  held  to  create 

a  joint-tenancy ;  but  that  was  the  case  of  an  actual  convey 
ance :  if  it  had  been  upon  articles  or  agreement,  I  conceive 
that  there  would  have  been  no  ground  to  hold  it  a  joint- 
tenancy.  Joint-tenancy  as  a  provision  for  the  children  of  a 
marriage,  is  an  inconvenient  mode  of  settlement,  because 
during  their  minorities,  no  use  can  be  made  of  their  portions 
for  their  advancement,  as  the  joint-tenancy  cannot  be  sever- 
ed. No  doubt,  therefore,  if  the  parties  in  this  case  had  come 
into  a  court  of  equity  shortly  after  the  marriage  to  have  a 
settlement  made  pursuant  to  the  articles,  the  disposition 
would  have  been,  to  the  father  for  life,  with  remainder  to 
the  children  as  tenants  in  common,  subject  perhaps  to  a 
power  of  appointment  in  the  father.  The  case  of  Hanbury  v. 
Hanbury,  (cited,  3  Atk.  372)  before  Lord  Talbot,  I  have 
ho  doubt  determined  this  point ;  it  was  a  case  upon  articles 
to  settle  a  sum  of  money:  the  words  are  these ; u  Item.  A. 
44  agrees  to  make  a  provision  of  4,000/.  for  the  younger 
"  children  of  the  marriage  to  take  place  after  the  death  of 
"  the  father  and  mother:"  I  have  no  doubt  Lord  Talbot 
had  that  money  settled  as  usual  among  the  children  of  the 
marriage  as  tenants  in  common  and  not  as  joint-tenants.  In 
this  case  therefore  I  am  of  opinion  that  this  chattel  interest 
should  be  divided  amongst  the  children  of  William  and  Re- 
becca as  tenants  in  common,  and  consequently  should  go  by 
right  of  representation  as  to  the  share  of  the  child  who  has 
died,  among  the  children  of  William'*  second  marriage) 
together  with  the  plaintiff. 

Reg.  Lib.  xlviii.  463.  "  Decree — That  the  agreement' 
"  contained  in  the  marriage  articles  of  the  28th  November \ 
"  1771,  in  the  pleadings  mentioned,  for  settling  one  moiety 
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44 


44 


44 


44 


44 


**  of  the  farm  in  said  articles  mentioned  and  40/.  upon  the 
"  issue  of  the  marriage  of  the  plaintiff's  late  father  and 
44  mother,  be  carried  into  execution,  and  declare  that  in  the 
44  execution  of  such  articles,  such  moiety  of  the  said  farms 
44  and  also  the  said  sum  of  20/.  ought  to  have  been  so  set- 
44  ded  as  to  vest  the  same  in  the  children^of  the  marriage  as 
44  tenants  in  common  with  provision  for  limiting  the  same 
44  over  in  case  any  such  children  had  died  under  twenty-one 
44  and  without  issue.  And  there  being  issue  of  the  marriage 
only  the  plaintiff  and  Joseph  Taggart  her  late  brother, 
and  the  plaintiff  having  attained  twenty-one,  and  Joseph 
Taggatt  having  also  attained  twenty-one  in  his  life  time, 
decree  plaintiff  entitled  to  one  moiety  of  the  premises, 
and  declare,  that  the  remaining  moiety  was  part  of  the 
personal  estate  of  the  said  Joseph  Taggart,  the  clear  sur- 
plus whereof  was  divisible  between  the  plaintiff  and  the 
"  defendants  her  brother  and  sisters,  the  issue  of  her  fa* 
44  ther  by  his  second  marriage,  in  equal  shares  :  And  it 
44  being  admitted  that  said  moiety  of  a  moiety  of  said  farm 
"  and  the  moiety  of  said  sum  of  40/.  is  the  principal  of 
44  the  clear  surplus  of  the  personal  estate  of  the  said  Joseph 
44  Taggarty  declare  that  the  same  ought  to  be  divided  into 
44  six  shares  between  said  plaintiff  and  said  defendants  the 
44  children,  and  let  the  same  be  divided  accordingly  ;  and 
"  let  one  moiety  of  a  moiety  of  said  farm,  and  also  one  sixth 
"« part  of  the  other  moiety  of  said  farm  be  assigned  by  de- 
fendant Taggart  to  the  plaintiff,  and  let  possession  thereof 
be  forthwith  delivered  to  her,  subject  to  one  moiety  of  a 
moiety  and  one  sixth  of  a  moiety  of  the  rents  reserved,  &c. 
44  Let  the  master  accordingly  take  an  account  of  the  rents 
44  issues  and  profits  of  the  several  premises  in  the  pleadings 
44  mentioned,  from  the  time  of  the  death  of  William 
44 '  Taggart  deceased  in  the  pleadings  mentioned,  the  father 
"  of  said  several  parties  ;  and  let  the  master  also  take  an 
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i4  account  of  (he  personal  estate  of  the  said  William.  Tag* 
"  gart,  into  whose  hands  same  came  and  how  applied,  and 
44  let  an  injunction  issue  to  put  plaintiff  into  possession  of 
44  said  proportion  of  said  premises." 


Aiv.  9,  11, 

J  802. 

fed.  7.     1803. 

The  registry  of 
deeds,  &c.  un- 
der the  registry 
act,  6  Ann.  c.  2, 
is  not  notice. 
But  the  4th 
clause  of  that 
act  gives  to  all 
deeds  register- 
ed, as  thereby 
directed,  effi- 
cacy in  law  and 
in  equity  ac- 
cording to  the 
priority  oft/ie 
thnc  of  registry. 


BUSHELL  t>.  BUSHELL. 

JOHN  BUSHELL,  (grandfather  of  the  plaintiffs)  being  % 
seized  of  the  lands  of  Ballyvaughan  by  virtue  of  a  lease  for 
three  lives  with  a  covenant  for  perpetual  renewal*  in  which 
Edward  Bushell  the  elder  claimed  some  interest,  the  said 
John  and  Edward  previous  to  the  intermarriage  of  Edward 
Bushell  the  younger  (father  of  the  plaintiffs)  with  Elizabeth 
Duckett,  entered  into  u  indented  articles  of  agreement,* 
bearing  date  the  16th  of  J an.  1755,  and  tt  covenanted  con- 
44  eluded  and  agreed  upon  by  and  between  the  said  John  and 
44  Edward  Bushell  the  elder  of  the  first  part,  James  Ducket t 
44  of  the  second  part,  Edward  Bushell  the  younger  of  the 
44  third  part,  and  Francis  Penefather  and  Richard  Shaw  of 
44  the?  fourth  part,  whereby  in  consideration  of  the  intended 
44  marriage,  and  of  the  sum  of  SOd/.  the  marriage  portion  of 
44  Eliz.  Duckett^  and  for  the  natural  love  and  affection  of  the 
44  said  John  and  Edwarduxito  the  said  Edwardthe  younger, 
44  and  in  consideration  of  5s.  to  each  of  them  in  hand  paid, 
44  the  said  John  and  Edward  ihe  elder,  did  grant,  convey  and 
44  assign  unto  the  said  F.  P.  and  R.  S.  and  the  survivor  of 
44  them, his  heirs  and  assigns  for  ever,  all  their  right  title  and 
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*  interest  of,  in  and  to  the  lease  and  lands  of  Ballyvaug han\        .1803, 

44  and  all  benefit  thereof,  under  and  subject  to  the  following      Bus  hell 

44  uses  intents  and  purposes :  as  to  one  moiety  then  held  by  v. 

44  Edward  the  elder,  to  his  use  till  the  25th  day  of  March  <- 

u  then  next,  and  from  thence  to  the  use  and  benefit  of  Ed* 

44  ward  the  younger  for  and  during  his  natural  life,  and  as 

44  to  the  other  moiety,  to  the  use  and  benefit  of  Edward  the 

44  younger  from  and  immediately  after  the  perfection  of  said 

44  articles  for  and  during  his  natural  life,  subject  to  the  pay* 

44  ment  of  two  several  sums  of  5/.  yearly  to  the  said  John 

44  Bushell  and  his  wife  during  their  respective  lives,  and 

44  from  and  after  the  decease  of  said  Edward,  charged  and 

44  chargeable  with  a  jointure  of  30/.  a  year  for  said  Elizabeth. 

44  in  case  she  should  survive  the  said  Edward,  and  the  said 

44  premises  from  and  after  the  death  of  the  said  John  and 

44  his  wife,  the  said  Edward,  and  Elizabeth  his  intended  wife, 

44  to  the  use  of  the  issue  to  be  begotten  by  said  Edward  on 

44  said  Elizabeth  in  such  shares  and  proportions  as  the  said 

44  Edward  and  Elizabeth  by  any  deed  in  writing  should  di- 

44  rect  and  appoint ;  with  power  to  said  Edward  to  charge 

44  the  said  premises  with  50/*  for  his  own  debts. "    There 

was  also  a  covenant  for  further  assurance.     These  articles 

were  duly  registered. 

The  marriage  took  effect,  and  Edward  entered  into  pos- 
session of  said  lands,  and  continued  in  possession  until  Aug* 
1 778)  when  he  died  leaving  Elizabeth  his  widow,  Edward  his 
eldest  son,  and  five  other  sons,  and  six  daughters:  but  . 
shortly  before  his  death,  on  the  31st  July,  1778,  he  duly 
made  and  published  his  last  will,  whereby  he  devised  the 
said  lands  to  his  eldest  son  and  his  heirs,  subject  to  his  debts 
and  legacies,  and  if  he  should  die  without  issue  male,  then  to 
his  second  son,  and  his  lawful  issue  male,  and  so  to  continue 
in  the  male  line  according  to  seniority :  and  he  thereby  be* 
queathed  to  his  wife  during  her  viduity  the  sum  of  10/,  a 
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IMMf        year  over  find  above  the  SOL  which  the  was  entitled  to  by  her 
Bushxll      i&aniage  settlement ;  and  to  his  second  son  James  200L  to 
.v.  be  paid  him  at  bis  age  of  twenty-five,  with  lQ/«  a  year  du- 

'*??■■  '  '  ring  his  life,*together  with  his  interest  in  the  farm  of  KilloU 
tea  :  to  his  third  son  John,  (one  of  the  plaintiffs)  the  testator 
bequeathed  his  interest  in  the  lands  of  Johnstown,  and  to  his 
fourth  son  Thomas,  (also  a  plaintiff)  his  interest  in  the  farm 
pf  LahoppaU  To  his  eldest  daughter  Mary  Cooke  (who  had 
fnarried  and  been  portioned  in  his  life  time)  he  left  SL  and 
fo  each  of  his  other  children,  viz*  Elizabeth  (since  married 
to  John  Butler,)  Anne  (since  married  to  Charles  Jac&son,) 
Robert^  William,  Judith,  Ruth,  and  Catharine,  200/.  each. 
No  deed  of  appointment  in  pursuance  pf  the  articles  of  1 75 5 
was  ever  executed,  but  Elizabeth,  the  wife  of  the  testator, 
at  the  time  of  execution  of  said  will,  knew  and  approved 
thereof,  and  by  a  writing  endorsed  on  the  back  of  the  said 
will,  after  the  death  of  her  husband,  spid  bearing  date  the 
14th  of  Sept.  1778,  "  did  ratify  and  confinn  the  said  will 
*'  and  the  appointments  thereby  made ;"  and  this  will  and 
endorsement  were  registered  on  the  12th  day  of  June%  1 7 84, 

subsequent  to  the  registry  pf  the  articles,  of  X  75$. 

* 

Edward Bushett 'the  son  entered  into  possession  of  the  lands 
pf  BaUyvavghan  by  virtue  of  the  devise  in  the  will  of  his  fa? 
ther,  and  in  1 781,  intermarried  with  Alicia  Keating;  previous 
to  which  marriage,  by  deed  bearing  date  25th  Feb.  1781,  Ed- 
ward limited  said  lands  of  BaUyvaughan  to  trustees  to  se7  ' 
cure  to  his  wife  Alicia,  in  case  there  should  be  issue  of  sai4  ^^ 
marriage,  the  yearly  sum  of  1QQ/.  in  case  she'should  survive 
her  husband,  and  subject  thereto  to  the  use  of  the  first  son 
pf  said  marriage,  with  subsequent  limitations.  There  was 
issue  of  this  marriage,  one  son  and  two  daughters :  Edward 
{lied  in  1789,  intestate  and  insolvent,  and  his  widow  mar- 
-    fied  Jeremiah  Lilly*   Edward  Bushell  haying  in  Feb.  J  780 
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mortgaged  the  estate,  it  was  sold  under  a  decree  of  the        1803. 
court  of  Exchequer,  and  purchased  in  trust  for  Elizabeth     bushkll 
Bushell,  die  mother  of  the  pkintifis,  who  continued  in  pos-  v. 

session  (the  plaintiffs  residing  with  her)  till  the  year  1796,  — ushell.  ^ 
when  a  receiver  was  appointed  in  a  cause  instituted  in  this 
court  by  Alicia,  the  widow  of  Edward  Bushell,  against 
Elizabeth  and  her  children. 

Under  these  circumstances,  the  six  younger  children  of 
Edward  and  Elizabeth  Bushell  filed  their  bill,  in  April  1 798, 
(about  which  time  they  had  all  attained  the  age  of  twenty- 
one)  against  Elizabeth  Bushell,  Jeremiah  and  Alicia  Lilly 
and  her  infant  son  by  Edward  Bushell,  and  against  the  elder 
brothers  and  sisters,  insisting  that  they  had  never  acquiesced 
in  or  abided  by  said  will  of  July  1778,  and  praying  to  be  de- 
creed to  each  one  twelfth  pai  t  of  the  lands  of  Balh/vavgl  an% 
and  for  an  account  of  the  issues  and  profits  of  such  their 
respective  shares  since  the  death  of  Edward  their  father. 
The  elder  brothers  and  sisters  by  their  answers  elected  to 
accept  the  portions  appointed  for  them  by  the  will* 

This  case  was  argued  by  Mr.  Burston,  Mr.  CPGrady  and 
Mr.  Sankey  for  the  plaintiffs,  and  by  Mr.  Saurin,  Mr. 
Fitzgerald  m&  Mr.  Plunket  for  the  defendants.  On  the  part 
>f  the  plaintiffs  it  was  insisted  that  the  registry  of  the  articles 
of  1755,  prior  to  that  of  the  settlement  under  which  the~ 
defendants  claimed,  made  them  purchasers  with  full  notice 
of  those  articles,  the  registry  of  a  deed  being  notice  to  all 
die  world  of  existence  of  such  deed,  and  of  its  contents, 
so  far  as  they  are  contained  in  the  memorial ;  and  it  was 
stated  that  such  had  been  the  prevailing  opinion  in  Ireland 
on  the  effect  of  the  Registry  Act  (a). 

(a)  6  jinriy  c.  2. 
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1803.  For  the  principal  defendant,  Mrs.  Lilly  and  her  son,  It 

Bushell      wasinsisted  that  the  will  of  the  30th  July  1778,  was  exe- 

v.  cutedby  Edward  Bushell  with  full  purpose  and  intention  of 

— 1-  executing  the  powers  given  him  by  the  articles  of  1755,  and 

with  the  concurrence  and  advice  of  his  wife  Elizabeth,  and 
that  her  subsequent  ratification  was  in  execution  and  perform- 
ance of  the  power  vested  in  her:  that  therefore  the  will  and 
indorsement  were  to  betaken  as  a  good  and  valid  execution 
of  the  power  by  Edward  and  Elizabeth,  and  that  the  regis* 
tering  said  will  and  indorsement  in  the  proper  office  for  the 
registry  of  deeds  (instead  of  proving  the  will  as  such)  was 
the  result  of  a  conviction  on  the  minds  of  the  persons  inter- 
ested for  the  plaintiffs,  that  they  did  amount  to  a  good  exe- 
cution of  the  power :  that  all  the  family  had  acquiesced  un- 
der this  appointment  for  twenty  years,  and  that  she  and  her 
son  were  purchasers  for  valuable  consideration  and  without 
notice  of  the  articles  of  1 755  ;  the  mere  fact  of  registry  not 
amounting  to  notice,  according  to  some  MSS.  cases  in  this 
court,  which  were  mentioned*  (a) 

This  latter  point  having  become  the  principal  question  in 
the  case,  was  a  good  deal  discussed  at  the  bar,  and  in  order 
to  consider  it  fully,  the  Lord  Chancellor  ordered  the  cause 
to  stand  over  until  this  day. 

» 

Lord  Chancellor. 

Feb.  r.  This  bill  was  filed  by  six  of  the  children  of  Edward 

Bushell  by  Elizabeth  Duckett :  the  question  arises  on  the  set- 
tlement made  on  the  marriage  of  Elizabeth  and  Edward,  and 
the  subsequent  transactions  in  the  family.  (His  Lordship 
stated  the  settlement).  By  this  deed  the  parties  attempted 
to  convey  to  trustees  for  these  uses,  but  the  legal  in- 

(a)  The  reporters  have  endeavoured  in  vain  to  procure  notes  of 
these  cases. 
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tere6t  did  not  pass;  a  question  arises  (which  was  not  dk-  1803. 

cussed)  upon  the  limitation  to  the  use  of  the  issue  "  from  Bushkll 

44  and  after  the  death  of  John  and  his  wife,  Edward  and  v. 

44  Elizabeth ;"  but  I  do  not  think  the  limitation  was  to  await  us   XLL" 


aft 


.  *        «-  »        i  Limitation  in 

the  death  of  these  in  order  to  take  effect ;  but  the  true  con-  an  article  on 
struction  is,  that  it  is  a  limitation  to  Edward  for  life,  and  forMfe^ubVt 
then  to  the  issue,  to  take  subject  to  the  charges  for  John  to  annuities  for 
and  his  wife  and  for  Elizabeth^  but  not  to  wait  for  their  ancj  c^and  a  * 

death.  charge  for  a 

jointure  for  D. 
if  she  should 

The  whole  of  this  instrument  is  incorrect  j  it  seems  to  ^^thf'd^th 
have  been  considered  only  as  notes  for  a  future  settlement :  °f*aid  B.  andC. 
the  children  were  intended  to  take,  not  by  appointment  mVwu*,  &c?  * 

merely,  but  also  in  default  of  appointment,  though  no  such  The  limitatiwi 
.  .  .         rr  .       i  to  the  issue  la 

provision  is  inserted.     I  imagine  the  thing  looked  to  was,  not  to  await 

that  a  further  deed  was  to  be  executed,  and  if  a  bill  had  j^clnd  j&. 

been  filed  in  this  court  for  the  purpose  of  executing  that  but  they  are 

settlement,  I  should  conceive  it  ought  to  be,  to  Edward  fort  he  death  of  J* 

life,  and  subject  to  the  limitations  to  Edward  and  Elizabeth,  sJbJect  to  tk» 
?  J  '  charges  for  B. 

then  to  the  children  in  such  shares  as  husband  and  wife  C.  and  D. 
should  appoint,  and  in  default  of  appointment,,  to  the  chil- 
dren as  tenants  in  common.  This  is  the  construction  which 
the  parties  have  put  upon  the  settlement  in  argument  at  the 
bar,  and  I  think  it  is  the  true  construction.  The  consequence 
would  be  that  subject  to  the  power  of  appointment  in  the 
husband  and  wife,  the  children  would  be  tenants  in  com- 
mon. 

Six  of  these  children  are  the  plaintiffs ;  the  others  are  not 
in  a  condition  to  claim,  having  elected  to  take  under  their 
father's  will  against  the  settlement.  John  the  father  and 
his  wife  are  long  since  dead ;  Edward  the  son  enjoyed  the 
estate  till  August  1 778,  when  he  died ;  but  he  made  a  will 
which  it  is   contended  operated  as  an  appointment  under 
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1803.        this  power,  because  Elizabeth  his  wife  after  hia  death,  made 

Bush  ell      an  endorsement  on  it,  expressive  of  her  approbation  of  the 

f  •  disposition  thereby  made,  and  her  confirmation  of  it.    This 

Bu  SHELL.  .„    -  ...  « 

— ~ y—    will  does  not  import  any  intention  to  execute  the  power, 

Power  oi  ap-  r  j  r  » 

folmment  in      but  disposes  of  the  property  as  if  it  had  been  his  own* 

jwTOrtton*  a*d  tnougn  at  tne  saine  time  he  adverts  to  his  wife's  having  a 
husband  and  charge  of  30L  per  ann.  under  the  instrument  which  has 
any  deed  in        been  mentioned.     However,  this  being  a  will,  revbcable  by 

writing  dtrea9     jjjm  at  any  tjme    cven  jf  the  wife  had  at  the  moment  sub- 
hot  well  ex-  ... 
♦exited  by  ap.     scribed  a  ratification  of  it,  I  cannot  conceive  it  to  be  a  deed 

the  will  of  tlie  °^  appointment  under  the  power,  because  it  would  be  as  a 
husband  with  deed  reserving  a  power  of  revocation  to  one  of  the  two  par- 
dorsement  ties ;  it  would  be  in  the  power  of  the  husband,  but  not  in  the 
IrMLh011  tfe**  power  of  the  wife  to  revoke  it,  and  therefore  it  cannot  be 
alter  his  death  considered  as  a  joint-appointment  under  the  power,  but 
■^robatio^*'  »«»ply  **  the  will  of  the  husband  until  after  his  death,  and 
Nor  "wddit  then  to  take  effect:  the  confirmation  was  by  a  distinct  in- 
ter if  the  wife  strument  after  the  death  of  Edward.  I  think  therefore  that 
lith^imc  of  ^i*  cannot  operate  as  a  joint-appointment  under  the 
the  execution,  power(a),  and  the  rights  of  the  parties  therefore  are  wholly 
Me  by  UvehusV  independent  of  this  will,  except  so  far  as  any  of  them  have 

band  during       abided  by  it* 
bis  life. 

Edward,  the  father  of  the  plaintiffs,  dying  in  1778,  near 
twenty  years  before  the  bill  in  this  cause  was  filed ;  after  his 
death  Edward  Bushell  his  eldest  son  entered,  and  in  1781, 
married  Alicia  Keating,  who  is  now  the  wife  of  Jeremiah 
Lilly  and  a  defendant  in  the  cause :  on  that  marriage  a  set- 
tlement was  made,  dated  25th  February,  1781,  of  this  very 
estate,  considering  Edward  as  taking  an  absolute  interest 
under  the  will  of  his  father.  One  would  conceive  that  the 
parties  were  Very  ill  advised  on  that  occasion,  or  that  there 
Was  a  great  deal  of  inattention — whether  they  searched  the 

(a)  M.jfdamtv.  Logan,  3  Br:  C.  C.  310.  was  referred  toby  the 
Lord  Chancellor  during  the  argument. 
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registry,  or  if  they  did,  whether  they  acted  on  good  advice        1803. 
with  respect  to  the  construction  of  the  instrument  of  1755,  ,  bushelv"" 
may  well  be  questioned  ;  however,  so  tar  as  that  settlement     n     v. 
goes,  Mrs,  Lilly  and  her  children  are  purchasers  for  valua- 
ble consideration,  and  they  insist  that  no  notice  was  had  by 
her  or  her  friends  at  the  time  of  the  execution  of  the  settle- 
ment upon  her,  of  the  charges  introduced  into  the  settle- 
ment of  1765.    It  is  not  alleged  that  she  had  not  notice  of 
the  will  of  Edward;  on  the  contrary,  that  is  admitted, 
and  it  might  be  contended  that  that  alone  conveyed  notice 
of  the  settlement,  for  the  will  does  mention  the  settle- 
ment.   But  it  is  contended  that  the  registry  itself  is  notice ; 
and  on  that  ground  principally  I  wished  the  case  to  stand 
over,  that  I  might  consider  the  subject  fully,  and  make 
more  particular  inquiry  into  what  has  been  represented  as 
the  prevailing  opinion  here  on  this  subject. 

I  think  there  was  a  mistake,  in  point  of  language  at  least, 
when  this  has  been  considered  as  notice.  The  effect  is 
nearly  the  same,  but  in  many  instances  it  is  not :  If  it  were 
to  be  considered  as  notice,  the  consequence  that  would  fol-  \ 

low,  would  be  mischievous  :  it  must  then  be  taken  as  notice 
to  all  intents  and purposes  ;  and  this  would  be  contrary,  not 
only  to  the  decisions  in  England  on  the  registry  which  exists 
there,  but  to  decisions  on  the  West-India  registry,  and  to 
those  respecting  judgments,  bargains  and  sales  enrolled, 
and  other  instruments,  which  although  on  record  are  yet  not 
held  to  be  actual  notice  \  though  the  party  must  endure  the 
consequences  of  them. 

I  have  looked  into  all  the  cases  that  I  have  been  able  to 
find,  both  English  and  Irish  ;  of  Irish  cases  I  have  found 
only  one ;  and  it  goes  not  on  the  question  of  notice  pro- 

Vol.  I  O 
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1803.        duced  by  the  registry,  but  how  far  notice  of  an  existing  ift- 
Bushell      cumbrance  will  affect,  notwithstanding  a  registry. 


v. 

BUSHEXL. 


There  is  a  material  difference  between  the  registry  act 
in  Ireland,  and  those  in  England.  By  the  Irish  act(a)  it  is 
enacted,  (sect.  3)  u  That  a  memorial  of  all  deeds  and 
"  conveyances  which  shall  be  made  and  executed,  and  of 
"  all  wills  and  devises  in  writing,  whereby  any  honors,  ma- 
44  nors,  lands,  tenements  or  hereditaments  within  this  king- 
44  dotn  may  be  any  ways  affected,  may,  at  the  election  of 
"  the  party  or  parties  concerned,  be  registered,"  in  such 
manner  as  therein  directed.  And  the  4th  section  enacts 
"  That  every  such  deed  or  conveyance,  a  memorial  whereof 
u  shall  be  duly  registered  according  to  the  rules  and  direc- 
"  tions  in  this  act  prescribed,  shall  be  deemed  and  taken  as 
44  good  and  effectual  both  in  law  and  equity  according"  t$ 
44  the  priority  of  time  of  registering  such  memorial  tot  and 
44  concerning  the  honors,  &c.  in  such  deed  or  conveyance  men- 
"  tioned  or  contained  according  to  the  right  title  and  inte- 
44  restof  the  person  or  persons  so  conveying  such  honors,  &c. 
44  against  all  and  every  other  deed  conveyance  or  disposition. 
"  of  the  honors,  &c.  or  any  part  thereof,  comprised  or  con- 
44  tained  in  any  such  memorial  as  aforesaid :" — Now,  this 
clause  is  not  in  the  English  acts.  The  fifth  section  of  the 
Irish  act  resembles  the  provisions  in  the  English  act, u  That 
44  every  deed  or  conveyance  not  registered,  of  any  land,  &c. 
44  contained  in  a  registered  deed,  shall  be  deemed  and  adjudg- 
44  ed  as  fraudulent  and  void  as  against  such  registered  deed  or 
44  conveyance."  This  difference  in  these  acts  seems  to  me  to 
have  been  what  has  produced  the  difference  in  the  decision* 
upon  them  ;  and  that  difference  does  not  consist  in  the  regis- 
try here  being  notice^  but  in  the  priority  which  the  statute 
here  gives  to  the  prior  registered  deed.     That  part  of  the 

(«)  6  Arm.  c.  2. 
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act  which  makes  a  deed  not  registered  fraudulent  and  void        1803. 
against  a  registered  deed,  has  received  the  same  construe-      ^ 
tion  in  both  countries :  the  question  whether  a  registered  v. 

deed  was  to  have  priority  of  another  registered  deed,  accord- 
ing to  the  priority  of  registry,  and  how  far  this  priority  was 
to  extend,  has  received  a  different  determination  in  England 
and  in  Ireland,  and  that  difference  is  founded  on  the  words 
of  the  Irish  act. 

* 

The  first  case  which  I  have  found  is  a  case  on  the  Irish 
act,  Lord  Fortes  v.  Deniston,  2  Bro.  P.  C.  425,  and  which 
is  very  much  commented  upon  by  Lord  Hardwicke  in  Le 
Neve  v.  Le  Neve,  3  Atk.  644,  and  AmbU  436.  In  that  case, 
Lord  Granardj  father  of  the  appellant,  granted  a  lease  for 
three  lives,  which  was  not  registered :  he  afterwards  en- 
tered into  an  agreement  with  his  son  by  the  agericy  of  a  Mr. 
Stewart,  and  conveyed  his  estates  to  trustees  for  the  appel- 
lant. Stewart  had  full  notice  of  the  lease,  and  it  was  un- 
questionably binding  as  against  Lord  Granard.  The  con- 
veyance to  the  trustees  was  registered.  The  trustees 
brought  an  ejectment  against  the  lessee,  and  on  a  bill  filed 
by  the  lessee,  the  Lord  Chancellor  awarded  a  perpetual  in- 
junction. Lord  Forbes  appealed  to  the  House  of  Lords, 
founding  himself  on  the  construction  of  the  registry  act  in 
Ireland,  and  insisted  that  he  had  a  priority  on  account  of 
his  registry.  The  House  of  Lords  thought  the  decree  right 
as  against  Lord  Granard,  and  against  Lord  Forbes  so  far  as 
he  derived  under  Lord  Granard,  but  wrong  as  against  Lord 
Forbes  so  far  as  it  affected  his  remainder  in  tail,  because 
the  lease  was  not  good  under  the  power.  The  House  of 
tords  therefore  varied  the  Lord  Chancellor's  order  by  re- 
straining the  proceedings  to  impeach  the  lease  only  during ' 
the  life  of  Lord  Granard.  This  appears  to  have  been  an  ex- 
tremely Well  considered  case,  both  by  the  Chancellor  here. 
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1803.        and  by  the  House  of  Lords.    The  House  of  Lords  deter- 

Bushell      mined  tna*  tne  words  of  the  act  which  made  an  unregistered 

v.  deed  fraudulent  and  void  against  a  subsequent  registered 

—1—  deed,  had  not  that  effect,  if  there  was  notice  of  the  prior 

deed.  If  a  man  has  notice,  he  cannot  say  he  is  defrauded ; 
it  is  fraudulent  in  him  to  take  a  conveyance  to  defeat  the 
charge  of  another.  Lord  Hardwicke,  I  observe,  considers 
this  as  the  leading  case  on  the  subject* 

This  case  was  followed  by  that  of  Chevall  v.  Nicolls*  in  x 
the  Exchequer  in  England  before  Chief  Baron  Gilbert,  in 
1 725,  (2  Eq.  Abr.  64, 1  Str.  664)  that  was  a  case  where  it  was 
held,  in  conformity  to  the  case  of  Lord  Forbes  and  Deniston* 
that  a  person  having  notice  of  a  prior  incumbrance,  could 
not  impeach  it  for  want  of  registry.  Then  came  the  case  of 
Beatniffc  v.  Smith*  in  1727*  (1  Eq*  Abr.  357):  that  case 
perhaps  does  not  fully  decide  the  question,  as  it  went  upon 
the  fraud  on  the  part  of  the  plaintiffs  in  concealing  the  ar- 
ticles :  this  arose  on  the  Middlesex  registry.  Then  came  the 
case  of  Blades  v.  Blades  in  1  Eq*  Abr*  358,  on  the  Yorkshire 
registry ;  and  there  Lord  King  decreed  against  the  words  of 
the  act,  on  the  ground  that  the  party  had  notice  of  the  first 
purchase,  and  that  the  purchasing  the  estate  and  getting  his 
own  deed  registered  first  was  a  fraudulent  act :  this  also  is 
in  conformity  to  Lord  Forbes  and  Deniston*  and  is  a  much 
stronger  case. 

The  next  case  was  one  of  a  different  description;  a  case 
not  warranted  by  the  terms  of  the  registry  act  in  this  coun- 
try though  considered  as  warranted  by  those  in  England. 
Wrightson  v.  Hudson*  2  Eq*  Abr*  609,  which  was  decided 
by  Sir  Joseph  Jekyll,  a  man  who  took  great  pains,  and 
was  very  anxious  to  do  right :  he  determined  that  the  York- 
shire act  did  not  create  constructive  notice  by  the  registry ; 
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that  it  avoided  only  prior  charges  not  registered,  but  did  not        1803. 
give  subsequent  conveyances  any  further  force  against  prior     Bushell 
ones  registered  than  they  had  before :  and  that  though           v. 
WrighUon  might  have  searched  the  registry,  he  was  not 5il- 


bound  to  do  so.  The  ground  on  which  that  case  was  de- 
cided, I  take  it,  was,  that  WrighUon  had  the  legal  estate, 
conveyed  to  him,  to  which  he  might  tack  a  subsequent  in- 
cumbrance without  notice.  That  raises  a  question  on  the 
distinction  between  the  English  and  the  Irish  acts,  which  I 
think  would  make  that  decision  wrong  in  this  country, 
though  it  must  be  taken  to  be  right  in  England  (though  . 
Lord  Camden  seems  to  have  doubted  that) :  but  Sir  J,  Je-| 
kyll's  opinion,  *  that  the  act  did  not  create  constructive  V-V 
4  notice  by  the  registry,'  appears  to  be  sound ;  I  know  of  ^ 
nothing  that  compels  aman  to  search  the  registry  more  than 
to  search  the  records  of  a  court  of  any  description*  The 
next  case  was  Bedford  v.  Bacchus,  cited  in  Ami.  680,  which 
is  in  conformity  with  Sir  J.  Jekyll's  decision.  The  next 
was  Nine  v.  Dodd,  in  1741,  2  Atk.  275;  a  bill  fded  by  a 
judgment  creditor  against  a  mortgagee,  alleging  notice  of 
the  judgment  before  the  mortgage  was  executed ;  and  Lord 
Hardwxcke  dismissed  the  bill  on  the  ground  that  there 
was  not  sufficient  evidence  of  notice.  This  was  followed 
by  Le  Neve  v.  Le  Neve,  in  1747,  3  Atk.  646;  Ami.  436. 
and  1  Ves.  64:  there  Lord  Hardwicke  went  through  all 
the  cases,  and  considered  Lord  Forbes  v.  Deniston  as  the 
foundation  of  them  all.  Then  came  Sheldon  v.  Cox,  Ami. 
624.  and  Morecock  v.  Dickins,  Ami.  678.  The  effect  of 
all  these  decisions  is,  that  the  registry  cannot  be  considered 
as  notice,  with  all  the  consequences  that  would  attach  upon 
it  as  notice  ;  and  if  it  were  so  considered,  it  would  lead  to 
very  mischievous  consequences.  But  I  think  the  words  of 
the  Irish  act  explain  the  difference  that  has  arisen :  the  third 
clause  provides  that  a  deed  which  in  any  way  affects  lands 
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1303.  shall  be  taken  as  good  m  law  and  equity  according  to  the 
Bttsitell     priority  of  t*mc  of  registering.     Thus  it  is  expressly  enact* 

•        v  ed  that  whatever  be  the  nature  of  the  instrument  priority  in. 

L.  the  time  of  registering  shall  give  it  priority  of  operation 

both  at  law  and  equity.  This  controuls  courts  of  equity : 
they  cannot  say  that  the  prior  legal  deed  shall  draw  to  it 
the  subsequent  unregistered  instrument,  to  th*  prejudice  of 
the  intermediate  registered  instrument.  But  then  the  act 
does  not  warrant  any  fraud ;  it  is  made  in  favour  of  bond  fide 
purchasers  ;  and  therefore  if  a  person  purchases  the  estate  of 
another  with  notice  that  he  has  made  a  lease  which  is  not 
registered,  he  acts  fraudulently  in  enabling  himself  to  set 
aside  a  lease  which  the  maker  of  it  could  not  have  set  aside. 
That  was  the  case  of  Lord  Forbes  v.  Deniston^  and  the  case 
on  the  Tork&hire  registry  before  Lord  King.  Therefore  T 
do  not  think  it  necessary  for  the  sake  of  supporting  any  thing 
which  I  have  heard  of  as  having  been  held  in  this  country, 
to  consider  the  registry  as  notice*  I  think  it  is  hot  notice, 
but  it  has  the  effect  of  giving  priority  except  incase  of  fraud 
(as,  where  the  party  has  had  notice  aliunde)  and  that  is  a 
priority  which  a  court  of  equity  or  of  law  cannot  take 
away.  ** 

On  the  whole  of  this  case,  therefore,  I  have  no  sort  of 
doubt  of  the  true  construction  of  this  act.  The  instrument 
registered  must  prevail  against  a  subsequently  registered  in- 
strument, by  force  of  the  clause  in  the  4th  sect,  that  being  an 
instrument  which  affects  lands  it  shall  be  good  not  only  at 
law  but  in  equity  according  to  the  priority  of  registry.  This 
id  not  at  aQ  grounded  on  die  next  section  of  the  act,  which 
avoids  unregistered  conveyances :  that  is  a  provision  of  a  to- 
tally different  description.  The  meaning  of  the  former 
ckuse  I  take  it,  is  to  give  full  effect  by  force  of  the  registry 
even  to  articles,  if  registered,  against  a  legal  conveyance : 
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so  that  the  act  has  given  to  contracts  registered  a  force  and        1803.  - . 
effect  with  respect  to  lands  themselves,  which  they  have  not     Bushkll 
in  England,  there  being  no  such  clause  in  the  English  re-  y. 

gistry  act ;  this  I  take  to  be  the  true  meaning  of  the  act,  as  's 

far  as  I  can  cpllect ;  and  it  will  answer  all  the  purposes  of 
every  decision  on  the  subject. 

• 

It  is  true,  the  registry  is  considered  as  notice  to  a  certain 
extent ;  no  person  thinks  of  purchasing  an  estate  without 
searching  the  registry,  and  if  he  searches  he  has  notice ;  but 
I  think  it  cannot  be  considered  as  notice  to  all  intents,  on 
account  of  the  mischiefs  that  would  rise  from  such  a  deci-  consider  the 
sion.   For  if  it  is  to  be  taken  as  constructive  notice,  it  must  registry  *•  »©- 

ticc  to  all  in* 
be  taken  as  notice  of  every  thing  that  is  contained  in  the  me-  tents. 

morial :  if  the  memorial  contains  a  recital  of  another  install 
ment,  it  is  notice  of  that  instrument ;  if  a  fact,  it  is  no- 
tice of  that  fact.  It  strikes  me  to  be  a  better  and  safer  way 
of  considering  it,  to  let  the  words  of  the  act  operate  by 
their  own  forehand  that  the  registry  shall  not  be  taken  as* 
notice  more  here  than  it  is  in  England,  or  in  the  colonies, 
where  it  has  been  uniformly  held  that  even  enrolments  are 
&ot  considered  as  notice. 

In  consequence,  I  must  hold  that  the  plaintiffs  in  this 
case  are  entitled  to  have  the  benefit  of  these  articles,  so  far 
as  they  are  not  affected  by  their  own  acts,  and  none  of  these- 
six  plaintiffs  have  done  any  act  which  can  affect  them. 

It  might  have  been  a  material  question,  how  far  back  the 
agcowftt  of  rents  and  profits  should  be  directed.   The  estate  * 
was  in  truth,  the  estate  of  the  children  ever  since  1 778 ;  but  it ' 
is  stated  at  the  bar  tp  be  useless  to  direct  an  account  prior  to4 
the  death  pf  E4wHrd>  he  haying  died  insolvent. 
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1803*  Reg.  Lib.  xlviii.  471.    The  plaintiffs  electing  to  take 

Bush  ell      *'  a£amst  ^e  W*H  °f  Edward  BusheU  deceased  their  late 

v.  u  father,  and  disclaiming  all  interest  under  the  same,  declare 

-  "  that  they  are  entided  to  have  a  specific  performance  of  the 

44  agreement  mentioned  in  the  settlement  of  the  16th  Jan. 
44  1755,  in  the  pleadings  mentioned,  and  to  have  the  lands 
44  of  Ballyvaughan  in  the  pleadings  mentioned  conveyed 
44  to  the  uses  expressed  in  such  settlement,  and  the  other  six 
"  children  of  the  said  Edward  BusheU having  elected  to  take 
44  under  his  will,  declare  that  one  moiety  of  the  said  lands 
44  ought  to  be  considered  as  the  estate  oi Edward  BusheU  tht 
44  younger  deceased,  the  eldest  son  of  the  said  Edward  Bush" 
44  ell,  and  the  other  moiety  ought  to  be  divided  between  the 
44  said  plaintiffs  in  equal  shares,  but  that  the  whole  thereof  is 
44  subject  to  the  annuity  of  30/.  a  year,  provided  by  the  said 
44  settleme  nt,  for  defendant  Elizabeth  BusheU  theirmother, 
44  and  to  the  rent  and  renewal  fines  reserved  by  the  original 
44  lease  of  the  —  day  of  — ,  in  the  pleadings  men- 
44  tioned.  And  plaintiffs  waiving  any  account  of  the 
44  rents  and  profits  of  said  lands  prior  to  the  death  of  their 
44  late  brother  the  said  Edward  BusheU  the  elder  deceased, 
44  referit  to  the  master  to  take  an  account  of  the  rents  and  pro- 
44  fits  of  said  lands  from  the  time  of  the  death  of  said  Edward 
44  BusheU  to  the  time  of  the  receiver  being  appointed  in  the 
44  cause  of  Lilly  v.  BusheU  now  depending  in  this  court ;  and 
44  let  the  master  inquire  and  report  by  whom  such  rents  and 
44  profits  have  been  from  time  to  time  received  during  said 
44  period,  and  let  the  master  also  take  an  account  of  the 
44  sums  received  by  the  said  receiver  since  his  appointment, 
44  an4  let  the^  plaintiffs  be  at  liberty  to  apply  to  the  court  in 
44  the  cause  oi  Lilly  v.  BusheU,  that  the  receiver  may  account 
44  for  such  rents  before  the  master  in  this  cause,  and  let  the 
44  twelfth  part  of  the  clear  rents  and  profits  after  paying  the 
44  said  annuity  of  30/.  the  rents  reserved  by  the  original 
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i'  lease,  renewal  fines  and  all  other  reasonable  allowances  be        1808. 
44  carried  to  the  account  of  each  of  the  plaintiffs,  and  let  the     Bu  shell 
44  master  take  an  account  of  all  sums  of  money  which  since  *• 

44  the  death  of  their  said  late  brother  Edward Bushell  have  *vnEt*r- 
44  been  received  by  the  respective  plaintiffs,  or  wijji  which 
"  they  shall  respectively  appear  to  be  chargeable  on  account 
44  of  their  demands  against  the  said  estates,  and  let  all  such 
44  sums  be  set  against  the  respective  shares  of  the  plaintiffs  of 
44  said  rents  and  profits,  and  let  the  master  state  balances ;  and 
44  let  the  master  also  inquire  whether  any  and  what  sums 
44  have  been  from  time  to  time  advanced  by  the  defendants 
**  for  the  maintenance  and  education  of  the  respective  plain- 
44  tiffs :  and  let  there  be  a  partition  of  said  lands,  and  let  a 
44  commission  issue  in  the  usual  manner,  and  one  twelfth  part 
44  be  allowed  to  each  of  the  plaintiffs,  and  six  twelfth  parts 
444  or  one  moiety  to  the  person  claiming  under  the  said  Ed- 
44  ward  Bushell  the  son,  subject  to  the  said  annuity  of  30/. 
44  rent9>and  renewal  fines  ;  and  let  the  master  inquire  and 
44  report  in  whom  the  legal  estate  in  said  lands  is  now  vested, 
44  and  let  it  be  referred  to  the  master  to  approve  of  a  proper 
44  person  to  be  appointed  a  trustee  of  the  legal  estate  for  the 
44  benefit  of  all  parties  interested  therein,  and  let  the  person  » 
44  in  whom  such  legal  estate  shall  appear  vested,  convey  the 
44  same  to  such  person  as  the  master  shall  appoint,  in  trust 
44  for  the  several  parties  entided  as  aforesaid." 


▼exr.  L 
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1803. 

'  O'KEEFFE  v.  CASEY. 

Feb.  11. 

Where  a  testa-  T^t^to  lmi  «   j  ^  ,. 

mentary  guar-     A  HIS  was  a  bill  filed  to  remove  testamentary  guardians, 

**".*?*  "°^-    and  to  appoint  a  third  person  guardian.     It  Was  not  alleged 

of  proceeding    that  the  guardians  had  misconducted  themselves ;  but  that 

wlTptf.  thejr  had  declined  acting. 

an  appointed,  it 

by  petition ;  it  -       ,  „ 

is  not  necessary  Lord  CHANCILLOR. 

to  file  a  bill. 

Sec**,  if  after  It  was  not  necessary  to  file  a  bill  for  this  purpose :  where 
intsconducted  ?  testamentary  guardian  has  once  taken  the  trust  upon  him 
friinself.  and  acted  as  guardian,  if  it  is  sought  to  remove  him  for 

misconduct,  a  bill  must  be  filed ;  but  not  where  he  declined 
to  act ;  for  that  is  as  if  there  had  been  no  appointment  of 
him  as  guardian*  In  such  case  you  should  move  upon  pe« 
fition  to  appoint  a  guardian.(a) 

(a)  Vid.  Bx  parte  Salter,  3  Br:  C.  C.500. 
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1803. 


EXECUTORS  OF  FERGUS  v.  GORE.  j?eb.  n. 

JL  HIS  bill  was  filed  by  the  plaintiff's  testatrix  on  behalf  t0  in(fcmntfy 
of  herself  and  other  creditors  having  charges  affecting  the  lands  settled  on 

B.  from  certain 

estate  of  the  late  Earl  of  Arran,  for  payment  of  three  se~  debts,  the  in- 
yeral  sums  for  which  judgments  had  been  confessed  by  the  J^*^/  ^JS. 
late  Earl  of  Arran  in  1768.    On  the  24th  Feb.  1795,  a  obliged  to  pay » 
decree  was  pronounced,  whereby  it  was  referred  to  the  u^derthe  cove- 
master  "  to  take  an  account  of  the  real  and  personal  estate  nan.1  to  comc 
u  of  the  late  Earl  of  Arran,  how  applied,  and  so  forth,  and  estate  of  J.  for 
"  aty>  an  account  of  what  was.  due  to  the  plaintiff  on  the  th?i ? ™"t° 
"  foot  of  the  judgments  in  the  pleadings  mentiqned,  and  together  with 
"  also  to  take  an  account  of  the  debts  and  incumbrances  af-  ^ereftt    cre* 
"  fectingthe  said  estates,  distinguishingbetween  those  which     Where  lands 

**«-««  *    «        i    i  i    i  •     *       are  devised  in 

44  affected  the  settled  and  the  unsettled  estates,  respectively ;  trust  for  pay- 

44  and  that  all  creditors  should  be  at  liberty  to  come  in,"  SJ*^^  $* 

with  other  usual  directions.  limitations  runs 

■ot  after  death 
of  testator 

The  master  reported,  that  in  1/60  the  late  Earl  of  Arran ,  against  debts* 
being  seized  of  several  estates  in  fee  and  of  some  leasehold  thereby  at  his 
interests  for  lives,  executed  a  settlement  upon  the  marriage  dcaA* 
of  his  eldest  son  (the  present  Earl  of  Arran)  whereby  a  part 
of  these  estates  was  settled  on  the  present  Earl  for  life,  with 
remainders  in  the  usual  course  of  family  settlements,  and  in 
this  deed  was  contained  a  covenant  on  the  part  of  the  late 
Earl,  u  that  all  the  lands  and  premises  thereby  settled  should 
"  be  fully  and  clearly  acquitted  and  discharged,  and  that 
44  the  present  Earl  and  all  other  persons  to  whom  the  said 
"  estates  were  by  said  deed  limited  should  by  him  well 
44  and  sufficiently  saved,  kept  harmless  and  indemnified  of, 
44  from  and  against  all  charges  and  incumbrances  whatso- 
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.1803.        u  ever,  save  and  except  three  several  sums  of  10,000/. 

Executors  of  **  eac^  m  8a^  deed  particularly  mentioned."     One  of  these 
Fergus      sums  was  an  incumbrance  under  a  power  to  charge  the  set- 

OI'L  «         *kd  estates  reserved  to  the  late  Earl,  and  which  he  after- 
0RE«  7  • 

'  **  wards  released  by  deed  bearing  date  the  23d  May,  t770 ;  so 

that  the  charges  to  affect  the  settled  estates  -  were  reduced 
to  20,000/.  The  late  Earl  of  Arran,  by  his  will*  made  id 
the  year  17Ffr,  devised  to  the  defendant,  Rleh*rd*G*re>> 
the  principal  part  of  his  unsettled  estate*,  aftd  in  ofridr  16 
perform  his  said  covenant,  the  debts  affecting  the  feettted 
estates  beyond  the  amount  of  20,00&  were  by  bis  said 
will  charged  on  the  uhsetded  estates  devised  to  the  de- 
fendant Richard  Gore*  The  master  farther  reported,  that 
by  a  private  act  of  parliament  passed  in  the  $4th  Geo.  3,  the 
settled  and  unsettled  estates  were  vested  in  trustees  upon 
trust  by  sale  or  mortgage  thereof  to  raise  money  sufficient 
for  payment  of  the  debt*  respectively  affecting  them*  The 
trustees  never  took  any  steps  for  carrying  die  trusts  of  this 
act  of  parliament  into  execution,  nor  did  the  defendant,  J?. 
Corey  to  whom  the  unsettled  estates  were  devised  charged 
with  the  debts  as  aforesaid,  take  any  steps  for  discharging 
them.  The  report  further  stated  that  the  present  Earl  of  Ai-~ 
rann  since  the  death  of  his  father,  and  previous  to  the  passing 
bf  the  private  act  of  parliament,  had  been,  by  law  proceedings 
taken  against  thesetded  estates,  compelled  to  pay  on  account 
of  die  interest  of  the  debts  of  die  late  Earl  of  Arran,  the 
several  sums  mentioned  in  the  schedule  annexed  to  the  re- 
port ;  which  debts  and  interest  ought  to  have  been  paid  by 
the  defendant,  Richard  Gore,  out  of  the  estates  devised  to 
him  by  the  late  Earl  of  Arran  ;  and  that  there  was  due  to 
the  defendant  the  present  Earl  of  Arran  on  that  account  the 
foec'al  do  tit.     principal  sum  of  £Sfi4>7 :  7 :  8  1-2.     And  in  case  the  court 

should  be  of  opinion  that  the  said  defendant  was  entided  to 
interest  on  the  several  sums  which  he  was  so  compelled  to  pay 
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from  the  times  the  same  were  respectively  paid,  then  he  re*        1303* 
ported  9k  further  sum  to  be  due.    The  master  also  report-   ExeciUOrs  of 
cd  the  plaintiff's  debts  to  be  due  ;   to  which-  there  was      Fergus 
aa  exception  taken ;  for  that  there  did  not  appear  before  the       Goes. 
master  any  evidence  to  shew  that  there  was  any  money  paid  * 

on  the  foot  of  said  judgments  for  upwards  of  twenty  years  Jjf^Site  rf 
last  past,  near  that  any  effectual  proceedings  had  been  taken  limitations  to 
on  the  foot  thereof  within  that  period  of  time,  and  that  jJ2Jff,a  <k" 
therefore  they  were  to  be  taken  as  bound  by  the  statute  of 
limttations,([a)  and  ought  not  to  have  been  reported  as  liens 
oa  the  defendant's  estates. 

The  «cause  now  came  on  upon  the  report  and  exception; 
Upon  the  special  point,  the  Lord  Chancellor  held  that  the 
defendant,  the  present  Bar!  a£  Arran,  had  a  right  to  claim 
under  the  covenant  of  indemnity  whatever  a  jury  would 
give  in  the  shape  of  damages  in  case  of  an  action  being 
brought  on  the  covenant ;  and  that  would  be  the  amount  of 
the  sums  he  was  compelled  to  pay  with  interest  since  pay* 

ment. 

« 

Upon  die  exception  was  cited  Blakcway  v.  Earl  of  Straff 
fordib)  2  Eq.  Jtk.  579.(c) 

Lord  Chancellor. 

*  I  doubt  if  ever  there  was  such  a  determination  as  is  re- 
ported,in  that  case :  it  does  not  amount  to  a  decision.  A 
devise  in  trust  for  payment  of  debts  does  not  prevent  the 

(a)  8  G*o.  Lc.4 

(6)  A  very  material  fact  is  omitted  in  the  report  of  this  case  in 
3  &q.  Abf.  and  in  Select  Cases  in  Chancery,  viz.  that  within  fire 
years  of  the  testator1*  death,  he  paid  part  of  the  debt,  so  that  in  fact 
it  was  not  within  the  statute  at  the  time  of  making  his  will  Vid. 
5  P.  Wm*.  373. 

(c)  Vid.  1  Salk.  154,  Anonymous,  and  the  cases  collected  in  a 
note  to  last  edit* 
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1603.        setting  up  the  statute  if  it  had  run  before  the  death  of  the 

Executors  of  tC9tator »  f°r  *f  tlie  statute  has  run  in  the  life  time  of  the 

Fergus       testator  the  debts  are  presumed  to  be  paid.     But  where  a 

Gore.       provision  is  made  by  will  for  payment  of  debts,  the  statute 

'l  does  not  run  after  the  death  of  the  testator :  it  is  an  acknow- 

ledgment of  the  debt.  It  would  be  mischievous  to  hold  that 
the  statute  extended  to  this  case  where  there  is  another  provi- 
sion made  for  judgment  creditors  ;  here  is  a  general  charge 
in  this  will  for  payment  of  debts.  The  statute  had  not  run 
before  the  death  of  the  testator  ;  and  it  never  runs  after 
against  a  debt  which  it  had  not  run  against  before,  or  against 
which  there  is  no  presumption  of  payment  in  the  life  of  the 
testator.  The  judgments,  here  were  obtained  in  1768, 
and  the  will  was  made  in  1 773.  At  law  you  had  the  advan- 
tage of  the  statute  because  the  proceeding  was  on  the  judg- 
ment only  ;  but  in  this  court  it  is  upon  the  trust ;  and  I 
never  will  hold  that  because  the  trustee  neglects  to  do  his 
duty,  the  creditors  who  have  a  right  to  have  die  trusts  of 
the  will  carried  into  execution  shall  be  barred. 

Reg.  Lib.  xlviii.  498.  "  Rule  the  special  point  in  favour  of 
44  the  defendant  Lord  Arran— -and  accordingly  declare 
44  said  defendant  entided  to  the  interest  therein  mentioned, 
44  and  declare  said  defendant  entitled  to  stand  in  the  place  of 
44  the  judgment  creditors  whose  debts  he  has  been  forced  to 
44  discharge  so  far  as  the  penalties  of  the  several  judgments 
44  assigned  to  his  trustee  extend  ;  and  as  to  the  said  de- 
44  fendant'B  interest  and  costs  in  this  cause  declare  him  en- 
44  tided  to  come  in  after  the  creditors  in  this  cause,  and  let 
44  the  register  calculate  interest  as  usual  in  sums  reported, 
44  and  decreee  the  same  charges  on  the  said  premises,  with 
44  the  usual  order  for  a  sale  in  default  of  payment." 
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1803. 

v  *  ■  "  ■ 

MAHON  v.  SAVAGE. 


Feb.  16. 


1  ESTATOR  bequeathed  to  his  executor  the  defendant  L«  W  to  esc- 

^  m  u  cutor  to  be  dis- 

one  thousand  pounds,  to  be  distributed  amongst  his  poor  tributed 

u  relations,  or  such  other  objects  of  charity  as  should  be  Sw'JSLiw^  of 

u  mentioned  in  his  private  instructions  to  his  executors."  testator :  A.  re- 
Vr  -  .  i  r  t    t  t_         lation  who  was 

No  such  private  instructions  were  left ;  and  the  master  hav-  p00r  at  the 

ing  been,  in  1797,  directed  to  inquire  and  report  who  were  J"£e  °f  ^b  t 
the  poor  relations  of  the  testator,  the  cause  was  now  set  became  rich 
down  to  be  heard  upon  this  report,  which  specified  poor  re-  bution  not  epi- 
lations to  the  number  of  fifty  and  upwards,  many  of  whom  titled.    Poor 

.  iti  Miii  r  i.  relation  dyings  - 

were  beyond  the  degree  prescribed  by  the  statute  of  distri-  before  distribu- 
butions.  ti0T: hU  cl*m 

not  transmissi- 
ble to  his  per- 

Mr.  Plunket  on  behalf  of  the  personal  representative  of  sentatiYe. 

Mathew  Lynam.  contended  that  the  report  should  be  sent     Where  a  per- 
-  %  -  r  son  has  a  power 

back  to  the  master,  to  insert  the  name  of  the  said  Lynam  of  distribution 
as  a  poor  relation  of  the  testator,  and  also  to  strike  out  the  -SSo^bBmS 
names  of  such  persons  as  were  beyond  the  degree  of  rela-  distribute 
tionship  required  by  the  statute  of  distributions.     On  the  poor  relations, 

first  point,  it  appeared  that  Lynam  had  been  a  relation  of  the  »owey«'  re* 
.  .  .     ,  m°te »  But 

testator  within  the  degree,  and  was  a  poor  man  at  the  time  where  the 

of  the  death  of  the  testator,  but  had  become  affluent  in  o^^ri-** 
his  circumstances  previous  to  1797.  DU**»  ifl  failure 

of  the  person 
so  empowered, 

The  Lord  Chancellor  was  of  opinion,  this  was  meant  •hWilfltf°nfn.e 
as  a  charitable  bequest,  and  that  the  objects  of  that  charity  tions  within 
should  be  the  testator's  own  relations  :  That  it  was  nothing  disuif utions. 
more  than  ascertaining  a  number  of  objects  of  charity  who 
could  not  claim  except  they  were  such,  and  that  this  was 
not  transmissible  to  representatives.^) 

(a)  Vid.  Attorney  General v.  Buckland,  cited  Ambl.  71 ;  in  which  . 
esse  it  is  said  to  have  been  decided  by  Lord  Hardwicke,  that 


y*&'4' 
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1803.  On  the  other  part  of  the  case  Mr.  Plunket  cited  Wid- 

'"  Ma  HON™*  more  v*  Woodroffe%  AmbL  636 ;  Edge  v.  Salisbury,  AmbL  71 ; 

v.  Thomas  v.  iifo/r,  7Vz/£.  Cas.  )51  ;  Hording1  v.  G/y/i,  1  jl/i. 

— -VAGK* —  469,  to  prove  that  relations  should  be  confined  to  those 


-within  the  statute  of  distributions. 


Lord  Chancellor. 


This  point  was  a  good  deal  discussed  in  Sennet  v.  Hony- 
wood.(b)  where  the  contrary  was  held.  Thomas  v.  Hole, 
was  a  case  of  a  bequest  to  the  relations  of  Elizabeth  Hole : 
such  a  bequest  must  either  be  void  for  the  uncertainty,  or  the 
court  must  call  in  the  aid  of  the  statute  to  restrain  it.  The 
distinction  taken  in  Harding  v.  Glyn  is  this  ;  where  a  person  * 
has  a  power  given  to  him  of  distributing  amongst  relations, 
he  may  exercise  his  discretion  by  giving  to  any  of  the  kindred, 
though  not  within  the  statute.  But  if  there  has  been  no  dis- 
tribution by  the  person  having  the  power,  but  it  is  to  be  left 
to  die  decision  of  the  court  what  relations  shall  take,  the  per- 
sons entitled  must  be  of  kin  within  the  statute,  for  the  court 
must  have  some  criterion  to  go  by,  and  the  statute  is  a  good 
rule  for  that  purpose,  and  the  only  guide  the  court  can  have ; 
and  I  am  sure  there  was  a  case  to  that  effect  before  Lord 


where  a  bequest  is  to  relations,  it  is  to  be  confined  to  the  next  of 
kin ;  but  where  it  is  to  floor  relations,  the  construction  has  bean 
more  large  and  extended  to  those  who  were  of  kin  and  objects  of 
charity.  In  JBennet  v.  Honywood,  AmbL  70S ;  a  share  was  given 
to  a  representative ;  but  that  was  a  bequest  to  all  relations  not 
worth  above  2,000/.  who  should  claim  within  two  years  after  the 
testator's  death,  and  the  persons  to  whose  representatives  a  share 
was  given,  had  claimed  within  the  two  years,  and  appeared  enti- 
tled within  the  terms  of  the  bequest :  the  order  tot  for  payment 
to  one  of  these  persons  was  actually  made. 

(b)  AmbL  70S. 
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MA*sriELD.(a.)    Here  the  testator's  design  was  to  give  to        1803. 

them  as  objects  of  charity  and  not  merely  as  relations,  and  mThon 

I  take  it  the  executors  have  a  discretionary  power  of  distri-  ^     v. 
bution,  and  need  not  include  all  the  testator's  poor  relations. 


Savage. 


The  directions  as  to  the  two  points  made  on  the  report 
were,  u  that  the  master  should  inquire  and  report  whether 
u  the  defendants  the  executors  have  paid  any  and  what  sum 
"  to  Matthew  Lynam  deceased,  in  the  master's  report  men- 
t(  tioned,  as  one  of  the  poor  relations  of  the  testator,  and  in 
"  part  of  the  said  legacy  of  1,000/.  And  if  it  shall  appear  that 
"  any  such  payment  was  made,  let  the  master  inquire  whe- 
"  ther  the  said  Matthew  Zynom  was  at  the  time  of  such  pay- 
"  ment  a  poor  relation  of  the  testator  within  the  meaning  of 
"  his  will,  and  if  the  master  shall  find  he  was,  let  the  execu- 
"  tors  be  allowed  such  sums  of  money  as  the  master  shall  find 
41  to  have  been  properly  so  paid  by  them.  And  let  the  execu- 
te) Sembl.  Spring  ex  dem.  Titcher  v.  Biles,  M.  24  Geo.  3.  B. 
R.  I  T.  R.  435,  8va  ed.  note(/) .   In  that  case  the  testator  be- 
queathed unto  his  several  relations  A.  B.  C.  8cc.  pecuniary  lega- 
cies, and  after  some  other  bequests  he  devised  the  residue  of  his 
real  and  personal  estate  to  his  wife  for  life,  with  power  for  her  to 
dispose  thereof  by  her  will,  "  to  anc|  amongst  such  of  his  relations 
"  as  should  be  living  at  his  decease  in  such  shares  as  his  wife  should 
"  think  proper."   The  wife  appointed  to  the  lessor  of  the  plaintiff, 
and  one  objection  to  the  execution  of  the  power  was,  that  the  wife 
could  only  give  to  a  relation  who  would  take  within  the  degrees 
mentioned  in  the  statute  of  distributions,  and  that  the  word  "  re- 
"  lations"  had  received  this  construction  in  Harding  v.  Glyn,  1 
Atk.  569 ;  and  in  Hands  v.  Hands,  at  the  Rolls,  24  June  1782.  The 
court  held  the  appointment  to  the  lessor  of  the  plaintiff  good  ;  that 
it  was  a  discretional*}'  power,  and  might  be  exercised  in  favour  of 
any  one  relation,  and  Lord  Mansfield  in  giving  judgment,  says, 
*  if  the  wife  had  died  without  an  appointment,  it  would  have  been 
"  a  trust,  and  would  have  devolved  on  the  court,  who  must  have 
"  been  governed  by  the  statute  of  distributions." 

Vol.  1.  Q 
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1803.       **  tors  be  at  liberty  to  lay  before  the  master  a  plan  for  dis- 
Mahon       "  ttibuting  what  shall  be  found  due  for  the  said  principal 
f .  _        "sum  of  1,000/.  and  the  interest  thereof,  amongst  the 
u  testator's  poor  relations  named  in  the  master's  report,  ac- 
"  cording  to  their  discretion,  and  let  the  master  be  at  liberty 
"  to  make  a  separate  report  of  such  legacy  and  plan,  stad 
thereupon  let  the  parties  be  at  liberty  to  apply  for  payment 
of  such  legacy  and  interest  accordingly." 
£eg.  Lib*  xlviii.  506. 


it 


GENERAL  RULE. 

Feb.  19. 

a^  ^tobc  The  right hon.  the  lord  chancellor 

be  produced  in  of  Ireland  is  this  day  pleased  to  order,  that  in  future,  all. 

the  prolwoffi-  w^*s  to  ^e  Prove(*  before  the  examiners  of  the  court,  be 
cer  and  deliver-  produced  in  the  custody  of  the  officer  of  the  court  in  whose 
miner  or  com"-  custody  the  same  are,  and  by  him  delivered  to  the  exa- 
missi oners, and  miner  for  the  purpose  of  exanHning  any  such  witness  as  shall 
iivered  to  the     be  then  under  examination  touching  the  same ;  and  that 

same  officer,  every  such  will  be  returned  by  such  examiner  to  such 
alter  exsnuna-  J  * 

t»on  closed.       officer  as  soon  as  the  examination  of  such  witness  respecting 

such  will  shall  be  closed ;  that  all  wills  to  be  proved 
before  commissioners  in  the  country  be  delivered  in  like 
manner  to  the  commissioners  for  the  purpose  of  examining 
any  such  witnesses  as  shall  then  be  under  examination  touch- 
ing the  same,  and  that  every  such  will  be  in  like  manner  re- 
delivered by  the  said  commissioner  to  such  officer  as  sooa 
as  the  examination  of  such  witness  shall  be  closed. 
Reg.  Lib.  {Mot.)  lxxvi.  89. 
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1803. 


BROWNE  v.  O'DEA. 

Feb.  25,  28. 
V/N  the  2d  May,  1776,  the  plaintiff  had  made  a  lease  to      A  beneficial 
the  defendant  of  the  farm  and  lands  of  Liss,  in  the  county  at  the  same 
of  Gahvay,  containing  350  acres,  for  a  term  of  31  years,  at  |ime  ™th  * 
the  yearly  rent  of  >f  184 :  15 :  7  1-2,  which  was  at  the  rate  of  by  lessee  to 
about  10s.  6d*  per  acre,  under  which  defendant  had  entered  fraudulent  and 
into  possession.     In  1778,  the  plaintiff,  having  become  etn-  7°id>  M  aflord- 
barrassed  in  his  circumstances  and  being  in  want  of  money,  der  a  profit  on 
obtained  from  defendant  the  loan  of  200/.  for  which  he  *he  *"***  le nt 

beyond  legal 

passed  his  promissory  note  payable  in  twelve  months  ;  when  interest. 
the  note  was  nearly  due,  defendant  came  to  plaintiff  and 
gave  him  notice  that  he  should  expect  it  to  be  paid,  but  on 
plaintiff  declaring  that  he  could  not  then  obtain  money  for 
the  purpose  of  taking  it  up,  defendant  proposed  to  lend  him 
a  further  sum  of  300/.  upon  his  bond  for  500/.  including 
the  amount  of  the  promissory  note,  and  upon  condition  (as 
the  bill  charged)  that  plaintiff  should  execute  a  lease  of  said 
farm  to  defendant  for  three  lives  at  the  same  rent  reserved 
by  the  lease  of  1776,  with  an  additional  clause  giving  a 
liberty  to  defendant  to  burn  the  lands  for  the  purpose  of, 
planting  potatoes.  Widi  this  proposal  plaintiff  was  obliged 
to  comply,  and  accordingly  he  did  execute  his  bond  and 
warrant  for  confessing  judgment  thereon  to  the  defendant 
in  the  penal  suin  of  1000/.  conditioned  for  the  payment  of 
500/.  bearing  date  the  1st  Nov*  1789,  and  on  the  same  day 
plaintiff  executed  a  lease  of  said  lands  to  defendant,  for 
three  lives,  (all  of  which  were  in  being  when  the  bill  was 
filed)  at  the  yearly  rent  of  £lQ7 :  9 :  9,  (which  was  charged 
to  be  an  under-valuc)  in  which  there  was  a  covenant  on  the* 
part  of  the  defendant  to  build  a  house  on  said  lands,  and  t© 
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1803.        cut  drains  and  make  ditches  and  build  double  stone  walls, 
Brown*      anc*  ma^e  other  improvements  thereon,  in  consideration  of 
j>.  which  the  defendant  was  to  be  at  liberty  to  pare  and  burn 

any  part  of  said  lands  that  he  might  think  fit  for  tillage. 


O'Djea. 


In  Michaelmas  term,  1789,  defendant  entered  up  judg- 
ment on  the  bond  and  proceeded  to  outlawry  thereon,  and 
obtained  a  custodiam  and  served  notice  on  plaintiff's  tenants 
to  pay  their  rents  to  defendant.  Plaintiff  having  become 
still  more  embarrassed  by  such  proceedings,  resolved  to  sell 
his  reversion  in  said  lands ;  and  defendant  agreed  to  purchase, 
at  the  rate  of  .twenty-three  years9  purchase  at  the  rent  then 

» 

reserved,  provided  plaintiff  would  exonerate  the  lands  from 
certain  charges  subsisting  thereon  ;  but  after  plaintiff  had  at 
a  great  trouble  and  expense  procured  the  discharge  required, 
(to  enable  him  to  obtain  which  he  had  been  obliged  to 
borrow  another  sum  of  100/.  from  defendant  on  his  owti 
and  his  brother's  joint  bond)  defendant  declined  to  complete 
the  purchase  and  threatened  to  proceed  on  the  last-mentioned 
bond,  with  a  view,  as  bill  charged,  to  get  the  lands  on  his 
own  terms.  After  the  agreement  was  broken  off,  the  de- 
fendant proceeded  to  pare  and  burn  about  ten  acres  of  the 
lands,  and  that,  as  bill  charged,  without  having,  made  the 
improvements  covenanted  for.  The  bill,  which  wqs  filed  in 
July  1797,  prayed  that  the  leases  of  2d  May  1776,  and  1st 
Nov.  1789,  and  the  bond  and  warrant  should  be  brought 
into  court,  and  that  the  last  mentioned  lease  should  be  set 
aside  or  decreed  a  collateral  security  for  said  sum  of  500/.- 
and  an  injunction  to  restrain  proceedings  on  the  custodiam, 
and  to  restrain  the  defendant  from  burning  the  lands  ;  and 
that  the  profit  made  by  the  defendant  by  burning  the  lands 
might  be  set  off  against  the  debt  due  by  the  plaintiff. 

i 

The  defendant  by  his  answfer  denied  that  the  lease  of 
1st  Nov,  1789  was  made  at  an  under  value,  and  to  this  fact 


N 


CVDea. 
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there  was  a  good  deal  of  evidence  on  both  sides ;  he  insited  1803. 
that  both  the  loans,  of  200/.  and  of  300/.  were  made  at  browmkT" 
the  solicitation  of  the  plaintiff;  and  that  the  lease  of  1789 
was  executed  not  in  consideration  of  any  loan  of  money,  - 
but  of  certain  injury  and  waste  committed  by  the  plaintiff 
in  making  a  road  through  the  farm,  of  which  some  evidence 
w*s  read.  He  insisted  that  he  had  made  the  improvements, 
by  ditching,  draining  and  building  walls  (of  which  there 
was  evidence)  but  admitted  that  he  had  not  built  the  house 
and  insisted  that  no  specific  time  for  building  the  same 
was  mentioned  in  the  covenant.  The  fact  of  burning  a 
few  acres  of  the  land  was  admitted,  but  there  was  proof 
that  it  was  considered  in  that  country  a  beneficial  mode  of 
tilling  such  land,  provided  only  two  or  three  crops  were  ta- 
ken off :  (the  covenant  did  not  contain  any  restriction  of  the 
number  of  crops  to  be  taken  off.) 

This  cause  having  come  on  to  be  heard  before  Lord 
CLAEsonthe  8th  day  of  March  1800,  his  Lordship  was 
pleased  to  decree  the  lease  of  the  1st  Nov.  1789  fraudulent 
and  void,  and  directed  the  master  to  take  an  account  of 
all  payments  made  by  defendant  on  the  foot  of  said  lease 
over  and  above  the  rent  reserved  by  the  lease  of  the  2d  May 
1 776,  and  also  to  take  an  account  of  all  lasting  and  valuable 
improvements  made  by  defendant  on  the  lands  comprised  in 
the  said  lease  of  the  1st  Nov.  1789,  and  to  set  off  the  amount 
of  such  improvements  against  the  profits  accruing  to  the 
defendant  from  paring  and  burning  the  surface  of  the  said 
lands  pursuant  to  the  covenant  contained  in  said  lease  of 
1st  Nov.  1789,  and  to  strike  a  balance  between  the  parties; 
and  that  the  plaintiff  should  allow  the  defendant  the  amount 
of  such  sum  as  should  be  reported  due  of  such  over-pay- 
ments and  on  foot  of  such  balance,  in  discharge  of  the  rent 
payable  by  defendant  under  the  lease  of  2d  May  1776 ;  and  * 


O'Dka. 
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1803,        that  the  defendant  should  be  restrained  from  paring  or  burn- 
Browke      in%  during  the  term  unexpired  in  the  said  last-mentioned 
v.  lease ;  and  that  the  bill  should  stand  dismissed  as  to  so  much 

asr  sought  an  injunction  on  the  foot  of  the  two  judgments 
or  either  of  diem. 

The  cause  now  came  on  upon  a  re-hearing :  Mr.  D'Arcy 
for  the  plaintiff* 

Mr.  Fitzgerald,  Mr.  William,  and  Mr.  V  Grady  for  the 
defendant  argued,  that  whatever  disposition  the  court  might 
have  under  such  circumstances  as  the  present  to  relieve  a 
plaintiff  who  had  acted  fairly,  it  would  not  be  solicitous  in 
behalf  of  one  who  had  lain  by  for  seven  years  after  the  exe- 
cution of  the  lease  complained  of,  taking  his  chance  of  the 
lives  dropping  in  the  mean  time  j  and  who  would  not  have 
come  in  even  then  (as  may  be  collected  from  the  case)  if  he 
had  not  been  disappointed  in  his  scheme  of  selling  his  rever- 
sion to  the  defendant*  That,  though  the  rule  collected  from 
the  statute  of  usury,  "  that  no  advantage,  directly  or  indi- 
"  rectly  above  legal  interest  should  be  gained,"  was  a  wise 
rule,  yet  it  might  be  carried  too  far  if  applied  to  every  case 
of  a  lease  granted  at  the  same  time  that  a  loan  of  money 
was  obtained  ;  the  rule,  as  so  applied,  presumes  that  the 
lease  granted  is  a  benefit  to  the  tenant ;  but  that  does  not 
necessarily  follow,  and  there  are  circumstances  to  shew  in 
this  case,  that  there  was  a  full  and  ample  consideration  for 
the  lease,  in  the  increased  rent  and  in  the  covenant  to  build 
and  improve  :  indeed,  unless  a  benefit  to  the  tenant  appears 
on  the  face  of  the  lease,  the  court  cannot  interfere*  - 

Lord  Chancellor* 

The  question  is,  whether  this  lease  was  made  under  such 
•ircumstances  that  it  ought  to  be  impeached.   It  is  dear  that 
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tile  transaction  respecting  it  took  place  at  the  same  time  with        1803. 
a  transaction  respecting  a  loan  of  money;  you  attempt  to      Browne 
separate  these  transactions,  but  you  cannot ;  nothing  appears  v. 

in  the  case  to  separate  them,  and  they  must  be  taken  to  be  «~ - 

one  and  the  same  transaction.  It  would  perhaps  be  a  good 
rule  to  be  generally  observed,  that  a  transaction  of  this  na- 
ture is  not  to  make  part  of  a  transaction  respecting  the  loan 
of  money(a),  because  the  person  borrowing  under  such 
circumstances  is  not  a  free  agent ;  it  must  be  presumed  that 
whatever  advantage  the  tenant  has  obtained  by  the  lease  was 
the  inducement  to  him  to  lend  the  money,  and  that  is  get- 
ting a  profit  for  the  loan  of  mpaey  beyond  what  the  law 
allows.  But  in  this  case  it  is  clear  that  the  lease  was  a  bene- 
ficial lease  to  the  defendant ;  this  is  acknowledged  even  by 
his  anxiety  to  maintain  it*  Having  a  lease  for  a  term  of 
which  about  seventeen  years  are  unexpired,  he  gets  a  lease 
for  three  lives :  now,  by  the  common  understanding  of  all 
who  deal  in  such  matters,  this  is  a  much  better  interest  than 
the  other;  and  for  this  he  is  to  pay  only  2/.  14?.  addi- 
tional rent,  which  cannot  be  considered  a  sufficient  induce- 
ment to  the  landlord  to  charge  his  estate  with  this  longer 
term :  besides,  he  has  a  permission  to  pare  and  burn  the  lands 
as  he  shall  think  fit,  on  certain  conditions,  which  consist  of 
his  building  a  house  of  a  particular  description  and  making 
walls  and  drains,  and  for  doing  this  no  time  is  limited ;  the 

(*)  In  the  case  of  Hunt  v.  Potter^  in  this  court,  March  5,  1804, 
there  having  been  contradictory  evidence  as  to  the  fact  of  the  loan 
and  lease  being  one  transaction,  an  issue  was  directed  to  try 
**  whether  the  plaintiff  at  any  time  and  when  previous  to  the  day 
on  which  the  lease  was  executed,  contracted  and  agreed  with  'de- 
fendant to  grant  said  defendant  the  lease,  wholly  indefiendmnt  of 
and  unconnected  with  a  loan,  or  treaty  or  communication/or  a  loan 
qf  money*' 

So  in  Drew  v.  Power >  July  2, 1803,  (fiott)  the  Lord  Chancel- 
lor was  about  to  direct  an  issue  "  whether  the  lease  was  executed 
"  without  any  regard  to  a  loan  of  money ;"  but  his  Lordship  af- 
terwards found  the  evidence  before  him  was  sufficient  to  decide  on. 
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1803.        effect  of  which  is  to  put  the  lands  so  completely  in  the 

Brownf"  power  of  the  defendant  that  he  may  leave  them  worth  no- 

x\  thing  at  the  expiration  of  the  lease.  There  are  indeed  clauses 

— P.    EA* —  beneficial  to  the  landlord,  though  there  is  nothing  in  the  case 

to  shew  that  they  have  turned  out  so ;  but  the  covenants  to 
pare  and  burn  are  beneficial  to  the  tenant  only  ;  and  the 
question  is  not  whether  the  burning,  &c.  be  or  be  not  inju- 
rious to  the  landlord,  for  even  if  it  were  beneficial  to  him, 
if  it  were  beneficial  to  the  tenant  likewise,  it  is  a  benefit  be- 
yond what  the  rule  of  law  allows,  that  a  party  shall  not  by 
any  means  obtain  benefit  on  the  loan  of  money,  beyond  legal 
interest.  I  am  therefore  of  opinion  that  this  lease  can- 
not be  supported. 

I  think  the  decree  requires  alteration  in  one  part.  The 
master  should  take  an  account  of  the  valuable  and  lasting 
improvements  made  by  the  defendant  since  the  1st  Nov. 
1769,  and  which  were  of  such  a  nature  as  that  the  same 
could  not  have  been  valuable  to  the  defendant  under  his 
original  lease ;  but  it  does  not  appear  to  me  that  he  has  done 
any  thing  which  he  would  not  have  done  under  his  original 
lease. 

Reg.  Lib.  xlix.  7.  "  Let  the  decree  be  reversed  so  far  as 
"  it  directs  an  account  to  be  taken  of  all  valuable  and  lasting 
"  improvements  made  by  the  defendant  on  the  lands  com- 
u  prised  in  the  lease  of  the  1st  November ,  1789,  and  that 
"  the  amount  of  such  improvements  be  set  off  against  the 
"  profit  accruing  to  the  defendant,  from  paring  and  burn- 
"  ing  the  surface  of  the  said  lands,  punuant  to  the  cove- 
**  nant  contained  in  the  said  lease,  and  that  a  balance  should 
"  be  struck  between  the  parties :  and,  instead  of  such  di- 
"  rections,  let  the  master  inquire  whether  the  defendant, 
"  after  the  execution  of  the  said  lease  of  the  1st  of  Novetn- 
"  ber9  1 789,  and  before  the  filing  of  the  plaintiff's  bill 
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**  made  any  and  what  valuable  and  lasting  improvements,         1803. 
14  by  building  walls,  planting  quicks,  and  making  banks  and    ~b^wsk 
*4  drains  which  will  be  beneficial  to  the  inheritance  after  the  v. 

"  expiration  of  the  term  for  which  the  lands  were  demised 
44  by  the  indenture  of  the  2d  May  1776,  in  the  pleadings 
4^  mentioned,  and  which  were  of  such  a  nature  and  made 
*'  at  such  an  expense,  that  the  defendant  would  not  have 
"  made  such  improvements  if  he  had  had  only  the  interest 
"  of  the  lands  which  he  derived  under  the* said  lease  of  the 
"  2d  May,  1776 ;  and  if  the  master  shall  find  that  any 
44  such  improvements  Were  actually  made  as  aforesaid,  let 
44  the  master  set  a  fair  value  upon  such  improvements,  to 
"  be  paid  by  the  plaintiff  to  the  defendant,  having  regard 
44  to  the  benefit  which  the  defendant  has  derived  there 
44  from  and  will  derive  therefrom  during  the  continuance 
"  of  the  said  lease  of  the  2d  May,  1776 :  and  let  the  mas- 
44  ter  also  inquire  what  was  a  fair  compensation  to  be  made 
u  by  the  defendant  to  the  plaintiff  by  way  of  rent  or  sum 
"  in  gross,  for  liberty  to  pare  and  burn  the  lands  actually 
44  pared  and  burnt  by  the  defendant  after  the  execution  of 
44  the  lease  of  1st  November,  1789,  and  before  the  defen- 
44  dant  was  restrained  from  paring  and  burning  by  the  said 
44  decree  of  8th  March,  1800,  having  regard  to  the  pro- 
44  fit  made  by  defendant  by  such  paring  and  burning  be- 
44  yond  the  profit  which  he  might  have  made  of  said  land 
44  without  paring  and  burning  the  same,  and  also  having 
A4  regard  to  the  benefit  which  the  defendant  has  deriv- 
44  ed  from  the  improvement  (if  any)  of  the  land  so  pared 
44  and  burnt,  and  will  derive  therefrom,  during  the  remain- 
44  der  of  the  term  of  said  lease  of  2d  May,  1776,  and  also 
44  having-regard  to  the  improvement  (if  any)  of  said  land 
so  pared  and  burnt  which  will  be  enjoyed  by  the  plaintiff 
or  those  claiming  under  him  after  the  expiration  of  the 
44  lease  of  the  2d  May  1776 :  also  having  regard  to  the 
44  injury  (if  any)  which  such  lands  have  sustained  by  such 
Voi*I,  R 
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1803.        "  paring  and  burning.    And  let  the  sum  which  the  master 
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Browns      "  s^a^  **nc*  to  **  *^c  va*ue  °f  ^c  histtng  improvements  of 

v.  u  which  an  account  is  before  directed,  be  set  off  against  the 

"  amount  of  the  compensation  to  be  made  for  such  liberty 

"  to  pare  and  burn  as  aforesaid,  making  a  rebate  of  interest 

w  at  5  per  cent*  per  ann.  from  the  value  so  to  be  set  on 

"  such  improvements,  from  the  times  when  compensations 

44  for  such  paring  and  burning  ought  to  have  been  paid  to 

"  the  plaintiff  until  the  expiration  of  said  lease  of  2d  Mayy 

1776 ;  so  that  such  improvements  may  not  be  in  effect 

paid  for  by  the  plaintiff  during  the  continuance  of  the 

said  lease  of  2d  Mayy  1776.    And  thereupon  let  the 

master  strike  a  distinct  balance  between  the  partite  res- 

"  pecting  such  accounts,  and  affirm  said  decree  in  all  other 

u  respects." 


it 


CASES  IN  CHANCERY.  123 

1803. 
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O'HERLIHY  t>.  HEDGES. 

^^  March  8, 

X  HE  plaintiff,  in  the  year  1785,  was  possessed  of  the  A  bein^  in  in- 
lands of  Tuttytready  and  Carriginane  by  virtue  of  a  lease  un-  stances,  safiers 
der  the  defendant  Hedges  for  a  term  of  which  twenty-six  **<£ber  person 
years  were  then  unexpired,  at  the  yearly  rent  of  60/.  and  apparent  own- 
having  became  distressed  and  being  apprehensive  that  his  though  under 
farm  would  be  sold  under    an  execution,  he  conveyed  a  teem  trust 
it  to  defendant  Timothy  Riordan,  in  trust,  and  for  the  pur*  shall  not  have 
pose  of^ecuring  a  debt  due  to  himself  and  of  protecting  it  ^loi^a sp*. 
from  his  other  creditors :  soon  after  this,  the  plaintiff  was  cific  execution 
arrested  for  debt  and  lay  in  gaol  till  the  year  1790,  and  me* "  ^f&de'by 
Timothy  Riordan  got  into  possession  and  converted  the  him  w»th  the 
profits  of  the  farm  to  his  own  use.    In  March  1 7  89,  Timothy  landlord  sup- 
Riordan  conveyed  to  James  Riordan,  who,  as  a  friend  and  trustee  uThtft 
relation  of  the  plaintiff  undertook  to  hold  for  his  benefit  and  been  the  right- 
.   for  the  discharge  of  his  debts  j  but  this  conveyance,  as  well  confiding  in  bis 
as  that  from  plaintiff  to  Timothy,  was  on  the  face  of  it  an  *oIrency- 
absolute  conveyance. 

James  Riordan  having  got  into  possession  entered  into  a 
treaty  with  Hedges  for  a  further  lease,  representing  himself 
as  the  actual  owner  of  the  old  term,  and  on  the  25th  of 
November  1789,  the  following  proposal  was  made  by  James 
Riordan  and  accepted.  i(  I  do  hereby  propose  and  promise 
to  pay  Robert  Hedges,  Esq.  80/.  a  year  for  the  lands  of 
Tuilytready  and  Carriginane  on  my  getting  a  lease  of  the 
"  same  for  three  lives  and  sixty-one  years  in  reversion,  to 
"  hold  the  said  lands  in  as  large  and  ample  a  manner  as  I 
"  now  hold  the  same,  save  and  except  the  wood  at  the  side 
"  next  the  road,  which  I  am  satisfied  to  give  to  Mr.  Hedges; 
u  leases  to  be  perfected  at  the  request  of  either  party  and  to 


it 
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"  commence  the  12th  day  of  May  next;  given  under  my 

"  hand  this  25th  day  of  November  1789," 

"  I  agree  to  the  above,  certain  clauses  being  included.  Robt. 
"  Hedges"  This  agreement  was  made  in  consideration  of 
a  fine  of  10Q/.  which  was  paid  by  James  Riordan  to 
Hedges,  and  the  wood  in  the  agreement  mentioned  was  given 
up  to  Hedges,  who  also  received  the  advanced  rent  for  a  year 
Or  two.  In  February  1790,  plaintiff  having  got  out  of 
confinement  found  means  to  procure  from  James  Riordan 
an  instrument  which  amounted  to  an  acknowledgment  that 
he  held  the  lands  as  a  trustee,  but  Riordan  still  refusing  to 
give  up  possession,  this  bill  was  filed  in  December  1791, 
charging  that  the  R  tor  dans  were  trustees  for  plaintiff,  and 
praying  accounts  against  them,  and  that  James  Riordan 
should  reconvey,  and  that  Hedges  should  be  decreed  specif- 
ically to  execute  to  the  plaintiff  a  lease  pursuant  to  the  said 
agreement :  but  the  bill  did  not  name  any  lives  to  be  insert- 
ed in  the  lease. 

Hedges  by  his  answer  denied  all  knowledge  of  the  dealing 
between  the  Riordans  arte!  plaintiff,  and' said  that  James  Ri~ 
ordon  informed  him  he  had  purchased  plaintiff's  interest  and 
had  a  good  title  to  it,  and  that  he  was  willing  to  surrender  the 
old  lease,  and  on  getting  a  new  one  would  build  a  new  house, 
and  expend  1,000/.  in  improving  the  lands ;  and  that  he  re- 
lying on  the  truth  of  such  assertions  did '.enter  into  such 
agreement ;  but  inasmuch  as  he  had  reason  to  believe  he  had 
been  imposed  on  and  deceived  by  James  Riordan,  and  by 
his  answer  also  offered  to  pay  the'  100/.  fine  as  the  court 
should  direct,  he  submitted  that  he  was  not  bound  to  carry 
said  agreement  into  execution.  There  was  proof  that  he  cut 
timber  in  the  wood  excepted  in  the  agreement,  and  had  begun' 
to  build  a  wall  round  it,  which  hejiad  abandoned  as  soon  as 
he  became  apprized  of  plaintiff's  claim,  after  raising  it  one 
or  two  feet :  it  was  also  in  proof  that  plaintiff  was  in  poof 
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circumstances  and  utterly  unequal  to  the  performance  df        1803. 

the  agreement  which  he  sought  to  have  executed.  O'Herlihy  " 

v. 

The  cause  came  on  to  be  heard  before  Lord  Clare  on  the  . — 

9th  of  May  1 800,  when  it  appearing  to  his  Lordship  that 
the  Riordans  were  trustees  for  the  plaintiff  as  charged  by  the 
bill,  he  directed  accounts  against  them  as  such,  but  dismissed 
the  bill  so  far  as  it  sought  a  specific  execution  of  the  article 
from  the  defendant  Hedges;  and  upon  this  the  plaintiff  ob- 
tained an  order  for  a  re-hearing  against  Hedges* 

Mr.  Burstorii  Mr.  Of  Grady  9  Mr.  Williams  and  Mr.  UArcy 
for  the  plaintiff. 

The  case  which  the  defendant  made  on  the  former  hear- 
ing and  now  makes  by  his  answer,  seems  to  go  on  the  suppo- 
sition that  although  Riordan  might  have  been  entitled  to  a 
specific  execution,  yet  that  the  plaintiff  would  not ;  but 
there  is  no  established  principle  to  support  such  a  supposition. 
On  the  contrary,  Lord  Thurlow  says,  in  Irnham  v.  Chila\ 
1  Bra.  C.  C.  95,  "  I  should  be  very  sorry  to  lay  it  down 
u  that  a  man  treating  with  a  third  person,  in  trust  for  a  se- 
"  cond  whom  he  had  refused  to  deal  with,  could  therefore 
"  set  it  aside.  No  case  has  gone  so  far."  The  case  there 
put  by  Lord  Thurlow  is  a  stronger  case  than  the  present, 
for  Mr.  Hedges  does  not  say  here  that  he  would  not  have 
dealt  with  the  plaintiff,  but  only  prays  to  be  discharged  from 
the  agreement  on  the  ground  of  his  having  been  imposed  on 
by  Riordan.  Neither  is  insolvency  made  a  ground  for  de- 
fence in  the  answer ;  but  if  it  were,  it  would  not  afford  a 
sufficient  reason  for  Hedges9  refusing  to  perform  his  agree- 
ment :  even  bankruptcy  would  not  discharge  the  contract — 
Brook  v.  Hewitt^  3  Ves.  Jun.  255.  Part-performance,  suf- 
ficient to  take  the  agreement  out  of  the  statute,  appears  in 
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1805.        the  payment  of  the  100/.  fine,  and  in  the  actual  possession 
O'Herlihy   °*"*hc  wood  by  the  defendant,  and  his  accepting  the  ad- 
v,  vanced  rent.  (It  was  also  attempted  to  be  argued  that  Hedge* 

had  notice  that  Riordan  was  a  trustee  for  the  plaintiff,  but 
it  was  not  supported  in  proof.) 

Mr.  Egan  for  the  defendant.  It  is  evident,  and  admitted 
by  the  argument  for  the  plaintiff,  that  he  was  insolvent,  and 
that  Hedges  never  would  have  made  a  lease  to  him,  nor  to 
Riordan  if  he  had  known  him  to  be  a  trustee  for  plaintiff: 
then  this  case  falls  within  the  reason  of  the  decision  in  Eyre 
v.  Ptpham,  1  Bro.  C.C.  95,  in  notis;  when  Popham  had,  from 
Eyre  having  been  guilty  of  a  breach  of  a  former  contract, 
expressly  refused  to  treat  with  him,  a  third  person  in  trust 
for  Eyre  treated  with  Popham  ;  an  agreement  wad  entered 
into,  and  Eyre  filed  his  bill  for  a  specific  performance,  which 
was  dismissed.  Philips  v.  the  Duke  of  Bucks,  1  Vern.  *2Ty 
is  strongly  in  support  of  the  same  principle ;  and  though 
Lord  Thurlow  is  made  to  say,  in  1  Bro.  95,  that  that  case 
turned  upon  a  difference  of  price,  such  a  ground  appears  to 
have  been  but  slightly  touched  on,  and  is  not  at  aD  the  foun- 
dation of  the  decision.     1  FonbL  113. 

Lord  Chakcellor. 

I  think  in  this  case  when  we  consider  the  grounds  on  which 
the  plaintiff  comes  into  a  court  of  equity  against  Mr.  Hedges, 
we  shall  feel  that  he  has  not  made  out  sufficient  ground  of 
relief  against  him.  The  sole  tide  on  which  the  plaintiff  puts 
his  right  to  come  into  this  court  is,  the  rule  in  equity  that 
a  trustee  shall  gain  no  benefit  to  himself  by  any  act  done  by 
him  as  trustee,  but  that  all  his  acts  shall  be  for  the  benefit 
of  his  cestui  que  trust.  That  rule  is  established  hi  order  to 
keep  trustees  in  the  line  of  their  duty,  but  not  for  the  pur** 


s  CASES  IN  CHANCERY.  127 

pose  of  being  an  injury  to  a  third  person,  if  the  principal         1803* 

injury  shall  be  to  him.     Now  that  seems  to  be  the  ground  q»Herliht" 
on  which  the  plaintiff  goes  in  this  case,  for  he  has  no  claim  v. 

against  Mr.  Hedges  of  any  other  description,  but  simply  that         edges. 
controul  which  courts  of  equity  assume  over  trustees  to  keep 
'  them  within  their  duty. 

This  being  so,  what  are  the  circumstances  of  this  particu- 
lar case  ?  The  plaintiff  has  no  right  to  complain  that  James 
Riordan  was  the  apparent  owner  of  the  land,  for  he  meant 
that  he  should  appear  so,  and  the  concealment  of  any  interest 
i  in  the. plaintiff  was  part  of  the  agreement  between  them. 

The  plaintiff  meant  that  the  world  should  consider  Riordan 
as  the  owper  of  the  lease,  and  Mr.  Hedges  was  therefore  to 
take  him  as  owner.  In  most  of  the  cases,  the  person  con- 
tracting as  trustee  has  been  openly  a  trustee,  as  for  in- 
stance an  executor  ;— has  been  a  person  whose  character  ex- 
pressly appears  in  the  instrument  creating  his  title.  Here, 
on  the  contrary,  the  very  instrument  on  which  the  plaintiff 
relied  to  establish  his  case  is  dated  in  February  1790,  and  this 
contract  is  dated  of  the  November  preceding — so  that  the 
very  deed  on  which  the  title  of  the  plaintiff  is  founded  is 
subsequent  to  the  contract  with  Mr.  Hedges;  and  at  the  time 
of  the  contract  with  Hedges,  it  does  not  appear  that  the 
Plaintiff  could  have  established  his  claim  against  Riordan* 
That  claim  is  now  established.(a) 

Under  these  circumstances  the  plaintiff  comes  into  a  court 
of  equity.  Now,  what  is  the  nature  of  the  dealing  between 
Riardan  and  Hedges  ?  It  is  manifestly  a  dealing  on  the  part 
of  Hedges  with  a  man  of  substance,  a  man  capable  of  pcr- 
farmipg  the  terms  of  the  agreement;  such  must  have  been 
the  representation  made  to  Hedges  at  the  time ;  and  it  could 

(«)  By  the  former  fccrce. 
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1803.       not  be  imagined  for  a  moment  that  the  plaintiff  would  an- 
CHerlihT  swer  such  a  description.     It  is  clear  that  Hedges  cannot  be 
t>.  compelled  to  perform  this  agreement,  unless  he  has  cove- 

nants from  Riordan  as  a  man  of  substance  for  the  per- 
formance of  these  terms :  now  though,  if  the  lease  had 
been  executed,  Riordan  would  have  been  bound,  and  then 
the  plaintiff  would  have  had  a  right  to  an  assignment  on 
indemnifying  Riordan  from  the  covenants,  yet  where  is  his 
right  to  compel  Riordan  to  enter  into  these  covenants  ?  I 
apprehend  the  principle  of  equity  does  not  compel  him  to 
<lo  so.  (And  I  am  to  consider  what  was  the  value  of  the 
lands  in  1T89;  not* what  it  is  now,  and  whether  it  was  so 
valuable  that  another  person  would  have  been  disposed  to 
indemnify  against  these  covenants.)  Bat  I  cannot  compel 
Riordan  to  enter  into  these  covenants  ;  if  he  had  entered 
into  them,  and  had  done  an  act  that  was  fraudulent  against 
His  cestui  que  trust,  he  must  have  abided  by  the  consequen- 
ces ;  but  not  having  done  so,  can  I  decree  him  to  enter  into 
these  covenants?  Yet  I  must  do  so,  to  make  the  decree 
that  is  sought ;  on  this  ground,  therefore,  it  is  very  difficult 

to  make  the  decree  that  is  sought. 

* 

Bill  praying        But  the  plaintiff  by  his  bill  does  not  offer  any  thing  on 

a^MmratftT  the  ***$*<* :  *»  doM  not name  llvts  to  •*  inserted  in  the 
a  lease  fop  lives  lease,  which  is. an  important  part  of  this  casej  for  the  lease, 

thclivca  to  be    if  any»  must  be  for  three  lives :   lives  named  itt  1789 
inserted.  might  all  have  died,  or  two  of  them,  or  one  of  them  might 

have  died  since.  The  circumstance  of  delay  is  very  consi- 
derable in  this  case  ;  and  it  is  no  excuse  that  the  plaintiff 
was  pnder  difficulties,  for  though  that  would  excuse  a  delay 
that  was  prejudicial  to  himself,  it  would  not  excuse  a  delay 
that  was  an  injury  to  a  party  who  is  now,  in  HOB,  to  havs 
a  lease  forced  upon  him  which  ought  to  have  been  execut- 
ed in  1790, 
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*    The  whole  case  of  the  plaintiff  rests  upon  part-perform-         1803. 
ance ;  for  without  it,  his  case  comes  within  the  statute  of  Q'Herlih* 
frauds*    Now  what  is  the  part-performance  relied  on  ?  is  it     _    v. 
•payment  of  the  sum  of  100/.  ?  that  payment  is  no  injury 
to  the  plaintiff:   it  is  an  injury  to  Riordan,  who  cannot  be 
allowed  it  against  the  plaintiff:  and  the  increased  rent  stands 
on  the  same  ground(o). 

Then  comes  the  possession  of  the  wood-land  by  Mr.  Hed- 
ges%  the  only  thing  that  makes  any  difficulty  in  the  case.  What 
are  the  circumstances  with  respect  to  that  ?  it  is  true  he  had 
the  possession  and  cut  down  the  trees.  They  were  his  own 
trees,  and  it  was  no  injury  to  the  tenant  to  cut  them  down, 
except  the  trespass  on  the  land  if  he  entered  to  cut  them 
down  without  authority*  But  I  will  suppose  that  his  object 
was  to  take  this  ground  into  his  demesne :  that  object  is 
defeated  ;  for  before  he  had  raised  his  wall  two  feet  high, 
these  matters  came  out,  and  then  he  abandoned- it*  From 
1792  to  1803  he  had  received  no  benefit  from  the  contract : 
and  it  was  not  his  fault  that  he  had  not,  for  he  was  deceived 
by  the  person  with  whom  he  contracted, who  did  not  acknow- 
ledge that  he  was  a  trustee ;  and  the  instruments  under 
which  he  claimed  an  interest  do  not  shew  him  to  be  a  trustee, 
so  as  to  raise  a  constructive  notice  against  Mr*  Hedges.  Is 
this  a  ground  for  a  court  of  equity  to  interpose  by  de- 
creeing a  specific  execution,  which  is  an  extraordinary  mode 
of  relief,  given  to  aid  the  defective  relief  that  a  court  of 
law  can  afford,  which  can  only  give  damages  ?  Suppose 
Riordan  had  brought  his  action  against  Hedges,  what  da- 
mages would  a  jury  give  him  i  none  at  all,  or  merely  no- 
minal, because  he  was  not  fairly  dealt  with*  He  .would  be 
obliged  to  pay  the  100/.  indeed,  and  that  he  offers  to  do 

(a)  That  payment  of  money  is  not  part  performance  of  an  agree* 
ment  touching  land,  vid.  ante  41,  42,  Oman  v.  Cookey  and  cases 
there  referred  to. 

Vol.  I.  S 
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1BQ3.        -by  his  answer.    But  this  is  a  contract  on  which  no  action  at 

lyU&auHr   *aw  cou^  he  maintained,  notwithstanding  what  Mr.  Justice 

v.  Duller  says  in  one  or  two  cases,  that  part-performance 

-    fcDogs.     takes  a  case  out  of  the  statute,  at  law  as  well  as  in  equity. 

That  opinion  will  be  found  wrong ;  and  I  recollect  Mr.  Jus- 
tice  Buller,  upon  being  pressed  with  the  consequences  of 
that  ophtion  in  case  of  a  demurrer  to  evidence,  being  obliged 
to  abandon  the  position.  The  ground  on  which  a  court  of 
equity  goes  in  cases  of  part-performance,  is  that  sort  of 
fraud  which  is  cognizable  in  equity  only. 

But  suppose,  instead  of  an  action,  that  Riordon  had  filed 
•  his  bill  against  Hedge**  Riordon  could  not  have  a  specific 
performance  because  he  had  misconducted  himself,  so  that 
the  bill  would  have  been  dismissed  as  against  him*  Then 
what  is  this  case  ?  The  plaintiff  can  stand  only  in  the  situa- 
tion of  Riordon^  on  the  principle  that  Riordan  being  trustee 
.can  gain  no  benefit  to  himself,  and  bringing  it  to  that,  I 
think  the  decree  was  right. 

There  is  a  great  deal  to  be  considered  with  respect  to  con- 
tracts of  this  kind.  Here  is  a  contract  for  the  occupation 
of  land,  in  which  contract  the  solvency  and  the  character  eff 
the  tenant  are  intimately  concerned :  they  are  not  so  im- 
portant however  as  if  the  lease  were  at  a  rack-rent — there 
the  solvency  and  character  of  the  tenant  are  every  thing. 
Now,  suppose  a  trustee  was  to  contract  for  a  lease  at  araOk- 
rent,  and  that  cestui  que  trust  filed  a  bill  for  a  specific  per- 
formance :  says  the  defendant,  *  I  agreed  with  this  man  a*  a 
*  good  tenant— a  solvent  man,and  skilled  in  the  improvement 
4  of  ground :  you  are  poor — you  are  ignorant  of  the  cultiva- 
4  tion  of  land ;  and  because  he  Jiappens  to  be  your  trustee, 
4  though  there  is  no  trust  apparent,  must  I  put  upon  my 
estate  a  tenant  who  will  ruin  it.'    Can  this  be  equity  ?  I 
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think  not.    If  indeed  such  a  lease  had  been  actually  execut-        1  80S. 
ed,  and  without  containing  a  provision  that  the  tenant  should   q,„  u 

not  assign  without  license,  in  such  case  the  landlord  must  v. 

suffer  for  his  folly.  The  difference  in  the  character  of  the  Hepges* 
tenant  may  make  a  great  difference  with  respect  to  the  lands, 
and  may  be  an  injury  to  the  landlord  to  an  incalculable  ex- 
tent: and  therefore  it  would  be  dangerous  to  establish 
merely  on  die  principle  that  a  trustee  shall  gain  no  benefit 
for  himself,  that  a  party  not  knowing  of  the  trust  shall  be 
obliged  to  execute  an  agreement  made  with  die  trustee. 
Supposed  farmer  in  possession  of  a  farm  at  a  rack-rent,  hold- 
ing under  an  assignment  of  a  lease,  and  being  the  apparent 
owner :  he  cultivates  the  land  well  and  gives  satisfaction  to 
his  landlord,  who  for  his  encouragement  proposes  to  give 
him  a  further  term,  and  he  enters  into  a  contract  to  that  ef- 
fect ;  and  then  the  person  who  assigned  the  lease  starts  up 
and  insists  that  the  farmer  was  his  trustee,  and,  though  the 
landlord  knew  nothing  of  such  trust,  that  he  must  execute  a 
lease  to  him  and  not  to  the  tenant.  Surely  the  landlord  has 
a  right  to  say,  tf  I  never  would  have  entered  into  such  a 
u  contract  with  you."  This  in  principle  comes  up  to  the 
present  case. 

I  think  it  would  be  infinitely  too  much  to  found  sueh  a 
decree  as  is  sought,  upon  a  principle  made  for  a  quite  dif- 
ferent purpose,  and  therefore  I  think  the  former  decree 
ought  to  be  affirmed,  but  without  costs,  as  there  was  some 
doubt  i&  the  case. 


.N 
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HUGHES  v.  KEARNEY. 


March  9. 


> 


Purchase  mo-    J3  Y  indentures  of  lease  and  release,  bearing  date,  the  1 fth 

ncy  unpaid  is,  ° 

trima facie,  &  and  19th  days  of  March  1741,  Thomas  Hughes  conveycdk 
tadaM^i  and  *c  lauds  of  Aloortoxvn  in  fee  to  y«An  Kearney,  the  father  of; 
if  a  security  is  defendant,  in  consideration  of  the  sum  of  2,0£0&;  anda* 
money,  it  lies  receipt  for  that  sum  was  executed  on  the  back  of  the  conveys 
on  the  vendee    ances  :  but  the  sum  of  1,245/.  remaining  unpaid  at  the  time. 

to  shew  that  . 

the  vendor         of  executing  the  deeds,  Kearney  executed  a  promissory  note 

on  tint  sccuri!  *or  *at  8Um  to  Wiiiiam  &***  **  a  *™*tee  for  Hugh**  /  and 
ty,  and  to  dis-    there  being  debts  of  Hughes  affecting  the  lands,  the  amount 

UndsT  A*nete  °f  which  was  not  ascertained,  it  was  agreed  that  the  note 
passed  by  ven-   ghould  remain  in  the  hands  of  the  trustee  until  they  should 

dee  to  a  trustee 

for  part  of  the    he  ascertained.    In  July  1742,  Kearney  paid  60Q&  to  th^ 

ncy^tuTofthe   tru$tC€  m  P*rt  <U«oharge  of  the  note,  and  in  August  1743,, 
amount  of        he  paid  off  a  judgment  debt  affecting  the  lands,  of  340/. 
b^ceslhen "    **•  ^  Senrewd  other  small  payments  were  made,  the  last  of 
not  ascertained  which  was  era  the  7th  of  April  1746,  at  which  time  there/ 

were  to  be  sat- 

isfied,  and  the   was  a  balance  due  of  321/.  on  account  of  the  note.    In 
I^d""^      to«*nb*r  1749,  Kearney  filed  a  bill  against  Hughes  and 
vender,  is  not    Knox%  praying  an  account  of  judgment*  and  incumbrances . 
w^wiU  dh-UntJ  affecting  the  lands,  and  that  they  should  account  with  himi 

ehar&e  the  lien  and  that  the  note  should  be  brought  in  and  given  up  to 
on  the  lands*  .  * 

Kearney ,  he  paying  what  was  due  thereon,  (if  any  thing). 

That  suit  was  protracted  from  various  causes  till  June 

1767,  when  there  was  a  decree  to  account,  but  nothing 

further  was  done  in  the  cause* 

Thomas  Hughes  died  in  May  1 769,' and  in  February  1 770 
the  present  bill  was  filed  by  his  younger  children,  the  prin* 
cipal  object  of  which  was  to  make  the  purchased  lands  lia- 
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Me  to  a  sum  of  1,000/.  part  of  the  marriage  portion  of  the        1803* 
mother  of  the  plaintiffs;  and  for  this  purpose  it  charged     Hughes 
that  by  the  marriage  settlement  of  the  mother,  (in  which    _     v. 
Kearney,  was  a  trustee)  Hughes  had  been  empowered  to  lay 
out  this  part  of  her  fortune  in  lands  ;  that  he  did  purchase, 
the  lands  of  Moortovm  with  this  money,  of  which  Kearney 
had  notice,  who  therefore,  as  it  insisted,  took  the  lands  cum 
(mere.     Notice  was  however  denied  by  Kearney^  and  the 
plaintifis  had  failed  in  proving  this  part  of  their  case  :  but 
the  transaction  of  the  promissory  note,  as  above  mentioned, 
appeared  upon  the  pleadings,  though  die  bill  did  not  pray 
any  specific  relief  on  that  ground.     Kearney  the  purchaser 
answered  in  1771,  and  died  soon  after,  and  the  suit  was  re- 
vived against  his  heir  at  law,  the  present  defendant,  who 
answered  in  1772,  and  in  1769  the  suit  was  again  revived* 

• 

.  On  the  hearing,  Lord  Clare  directed  an  account  of  the 
principal  and  interest  due  on  the  foot  of  the  purchase* 
money,  and  an  account  of  the  personal  estate  of  Kearney  the 
purchaser,  and  it  being  reported  in  November  1801,  that 
there  was  then  due  for  principal  and  interest  the  sum  of 
1,409£  11$.  7d.  and  that  Kearney  had  left  no  personal 
estate,  and  the  cause  being  set  down  to  be  heard  on  re- 
jfcrt  and  merits,  his  lordship  on  the  3 1st  of  December  y  1801, 
decreed  the  said  sum  with  interest  from  the  date  of  the  re- 
port, to  be  a  charge  upon  and  to  be  raised  out  of  the  lands 
of  MebrXoxun. 

The  cause  coming  on  now  to  be  re-heard. 

Mr.  William  Johnson^  for  the  defendant,  stated  two  ob- 
jections to  the  decree :  First,  That  interest  was  given  on  the 
sum  of  321/.  reported  due  in  April  1 746 ;  and  secondly,  That 
that  debt  was  made  a  lien  on  the  lands :  but  the  order  for 
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1803. 

Hughes 

v. 
Kearney. 

Purchase  mo- 
ney remaining- 
in  the  purcha- 
ser's hands  to 
pay  off  incum- 
brances, shall 
bear  interest. 


re-hearing  did  not  goto  the  first  question,,  and  therefore  it 
was  not  discussed :  the  Lord  Chabceuor,  however,  in- 
timated his  opinion  that  the  decree  was  right  m  that  respect,, 
the  rule  being  that  when  part  o£  the  purchase  money  ramus* 
in  the  hands  of  the  purchaser  for  the  purpose  of  paying  off 
incumbrances,  it  shall  bear  interest. 

Mr.  Wm.  Johnson  to  the  second  objection :— The  general 
rule  certainly  is  that  a  balance  of  purchase  money  remaining 
in  the  purchaser's  hands,  shall  be  a  lien  on  the  lands  pur- 
chased :  this  grows  out  of  another  rule,  that  where  fends  are 
sold  and  no  part  of  the  money  paid,  the  purchaser  shaft  be  » 
trustee  for  the  vendor,  and  therefore  if  part  be  paid,  he 
shall  be  a  trustee  for  so  much  as  is  not  paid.     It  is  so  ean 
pressed  by  Lord  Loughborough  in  Blactburnc  v  Greg***) 
1  Bro.  C.  C*  424.     But  the  authorities  admit  that  this  rule 
applies  only  where  no  collateral  security  has  been  taken 
for  the  money  so-remainiog  unpaid,  Bond  v.  Kent,  2  Vera* 
281.   FsweU  v.  Hull*,  AmbL  724 :  for,  "  the  taking  of 
"such  security  may  reasonably  lead  to  the  conclusion  that* 
"  the  vendor  trusted  to  such  security,  and  that  the  property 
"  of  die  estate  was  intended  to  be  absolutely  vested  in  th* 
44  vendee."  1  FonbL  145.    In  Bond  v.  Kent,  the  distinction 
was  fully  recognized ;  "  Kent  purchased  of  Bond  the  lands 
"  in  question,  and  re-mortgaged  them  for  securing  part  of  the- 
**  purchase  money,  and  for  the  other  part  gave  a  note  pay*- 
"  ble  on  demand,  on  which  200/.  was  unsatisfied ;"  it  wasv 
held  that  the  acceptance  of  the  note  discharged  the  lien. 
And  in  a  late  case,  Austen  v.  Halsey,  6  Veo.  Jim.  475,  the 
Lord  Chancellor,  though  he  says  it  is  clearly  settled  that 
the  vendor  has  alien  for  the  purchase  mobey  white  the  estftte 
is  in  the  hands  of  the  vendee,  yet  excepts  the  case  "  where 
"upon  the  contract  evidently  that  lien  by  impbcatto* 
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u  m  not  intended  to  be  reserved  ;"  and  this  ease  it  is  con*-        1803. 
-tended,  falls  within  that  exception.     Courts  of  equity  have      Hvohbs^ 
never  gone  *o  far  as  to  allow  a  vendor,  after  accepting  a    _     v. 
security,  to  desert  it  and  resort  to  his  lien  on  the  lands.     In 
many  cases,  a  collateral  security  is  more  eligible  than  to  have 
a  Ken  on  the  lands,  which  will  oblige  a  party  to  come  into 
equity  for  relief. 

Mr.  O y  Grady  and  Mr.  B.  Hamilton,  for  the  plaintiff,  were 
not  called  on  to  argue  the  case- 
Lord  Chancellor. 

In  the  case  in  2  Fern*  it  was  manifestly  the  intention  of  the 
parties  that  the  amount  of  the  note  should  not  be  a  lien  on  the 
lands ;  else  they  would  have  had  a  mortgage  for  the  whole : 
the  seller  took  the  estate  for  his  debtor  for  part  of  the  pur* 
chase  money,  and  was  content  with  the  note  for  the  re- 
maining part.  But  is  there  any  case  where  the  heir  of  the 
vendee  has  been  permitted  to  hold  what  his  ancestor  un- 
conscientiously  obtained  ?  and  is  not  a  thing  unconscienti- 
ously  obtained,  when  the  consideration  is  not  paid  ?  Sup- 
pose-that nothing  was  paid,  but  that  a  receipt  was  signed 
by  the  vendor :  a  purchaser  from  the  vendee  without  notice 
eould  hold ;  but  if  the  person  claiming  as  a  purchaser  ad- 
mitted that  the  consideration  was  not  paid,  this  would  be 
taken  prima  facie  as  a  fraud,  and  it  would  lie  upon  him  to 
shew  that  it  was  not  a  fraud.  So  it  lies  on  the  purchaser 
to  shew  that  the  vendor  agreed  to  rest  on  the  collateral  se- 
curity ;  primd  facie,  the  purchase  money  is  a  lien  on  the* 
lands. 

But  in  this  case  the  purchaser's  note  is  nothing  but  a  mere 
memorandum,  put  into  the  hands  of  a  trustee,  to  enable 
the  purchaser  first  to  pay  off  incumbrances,  and  then  to  be 
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subject  to  an  account,  and  the  balance  only  to  be  received 
by  the  vendor.  It  cannot  be  considered  that  the  vendor  re- 
lied on  it  of  a  security.  Suppose  bills  given  as  part  of  the 
purchase  money,  and  suppose  them  drawn  on  an  insolvent 
house  :  shall  the  acceptance  of  such  bills  discharge  the  ven- 
dor's lien  j  they  are  taken,  not  as  a  security,  but  as  a  mode 
of  payment. 


Decree  affirmed,  with  costs* 


END  OF  THE  SITTINGS  OF  HILARY  TERM. 


MEMORANDUM. 


In  the  Easter  Vacation,  the  Right  Honourable  John 
Stewart  resigned  his  office  of  Attorney  General,  and  w*s 
succeeded  by  St  andish  O'Grady,  Esq.  who  was  also  shortly 
after  sworn  a  member  of  his  Majesty's  Privy  Council. 
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EASTER  TERM,  1803. 


L ATOUCHE  &  other*,  v.  Lord  DUNSANY  &  other* 

Lord  DUNSANY  &  others,  0.  LATOUCHE  &  othere.  M    10$  11? 

12.  13,  16, 17, 

HOMAS  WARREN  being  seized  in  fee  of  the  lands  A  mortgagee 
of  Courtduffe  and  Castleknock,  mortgaged  them  in  Oct.  1743  u^SSlw7 
to  Richard  FitzrvilHam  to  secure  the  payment  of  6,000/.  of  the  registry 
Upon  the  death  of  Thomas  Warren  in  1766,  his  estate  de-  from  tacking, 

scended  upon  his  brother  John  Warren*  who  in  1768  mort-  8°.Mr*°  *7*in  * 
r  u  *  priority  against 

gaged  the  equity  of  redemption  to  Henry  Can/  to  secure  the  mesne  regis- 
sum  of  2,000/.  and  between  that  year  and  1791  confessed  ^Jes^And 
several  judgments  :  some  of  these  were  confessed  to  Mary  for  the  PUP; 
Plunket,  and  had  since  become  vested  in  Lord  Dunsany,  who  ing  the  priori - 
on  the  1  Sth  April  1 791 ,  took  a  mortgage  on  said  lands  for  the  d^Tun^ 
sum  then  due  on  thejudgments,  amounting  to  5,616/.  1 6*.  6t£  this  act,  judg- 
twhich  mortgage  was  registered  on  the  80th  of  the  same  S^mtoSdes, 
month.     Mary  Anne  lmvU&s,  a  plaintiff  in  the  cross  cause,  dthousrh  not 
and  who  had  come  in  before  the  master  in  the  original  cause,  m  the  contem- 
claimed  under  a  custodiam  against  said  lands  obtained  in  P1**011  of  lbc 
the  year  1789,  on  a  judgment  of  Trin.  \774,  and  Henry      Acustodee 
Farrell   (another  plaintiff  under  the  same  circumstances)  *  trit^beha'if 

claimed  on  the  foot  of  a  judgment  of Hilary  1776.  '    of  creditors  in 

"  *  the  same  man- 

ner  as  a  mort- 

Susannah  Trant  having  a  judgment  against  John  Warren  iW^np<l," 
as  of  Hilary  term  1771,  obtained  a  custodiam  and  got  into 
Vol.  I.  T 
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IgQS*         receipt  of  the  rents  of  said  lands  on  the  18th  day  of  Feb* 
Latouche     1777,  ai*cl  about  the  same  time  David  Latouche  (one  of  the 
v.  plaintiffs  in  the  original  cause)  obtained  two  grants  in  custo- 

Ny     A"    diamof  said  lands  for  satisfaction  of  two  judgments  con- 
Ld.  Duns  any  fessed  by  Warren,  one  of  Mich.  1773,  and  the  other  of 
Latouche.     Trin.  1776;  Mr.  Latouche  on  the  7th  of  February  1778, 
^  took  an  assignment  of  Mrs.  7V<m*'sjudginentandcustodiam, 

and  as  assignee  of  Mrs  TVant's  custodiam  and  on  theib+t 
of  his  own  custodiams  entered  into  possession  and  receipt  of 
the  rents  of  said  lands  and  continued  therein  until  the  year 
1799,  when  a  receiver  was  appointed  by  the  court*  All 
the  assignments  taken  by  Mj.Z).  Latouche  were  in  trust  for 
himself  and  Messrs.  John  and  Peter  Latouche9hi$  co-plain- 
tiffs in  the  original  cause. 

From  the  time  of  Messrs*  Latouche  getting  into  possession 
until  the  year  1782,  the  house  and  demesne  oiCaurtduffe 
and  the  lands  of  Castleknoch  were  let  from  three  years  to 
three  years  by  the  court  of  Exchequer  under  the  custpdiams, 
and  together  produced  a  rent  of  423/.  per  annum :  the  rest  of 
Mr.  War reri*&.  estate  produced  about  1,100/*  per  annum*  la 
Feb.  1782,  the  lands  of  Castleknoch  being  out  of  lease  were 
advertised  to  be  let  by  the  court  of  Exchequer  under  Mr. 
Latouche*  z  custodiams,  and  Wm.  Grier  was  declared  tenant 
for  three  years  in  trust  for  Mr.  Latouche  at  250/.  per  annum  / 
hut  Mr.  John  Chamley,  who  was  attorney  for  Mr.  Warren*. 
having  procured  the  consent  of  Mr.  Warren^  and  of  Mr. 
CfBrien,  attorney  for  Mr.  Latouche,  the  former  setting  was 
waived,  and  Chamley  declared  tenant  for  said  lands  for  three 
years  at  24Ql.per  ann.  rent ;  and  On  16th  Nov.  1782,  War- 
ren executed  to  Chamley  a  lease  of  said  lands  for  three  lives 
renewable  for  ever,  at  the  same  rent.  Chamley  also  prevailed 
on  Warren^  in  1785,  to  execute  to  him  a  lease  of  the  house 
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artel  demesne  of  Courtdnffe  for  a  term  *f  999  years  at  a  rent  1803. 

of  115/.  which  was  the  same  rentfor  which  they  had  been  ijATdcCHB 

let  to  Ckamley  for  three  years  by'  the  court  of  Exchequer.  v. 

In  1783  and  1/65  he  procured  from   Warren,  from  La«  *  K^  SAf* 

touche,  and  from  Christopher  Abbott,  assignee  of  Fkzrvil*  W-I>«saM 

ifcrm'a  mortgage,  confirmations  of  the  said  two  leases,  and  La«foimi*r. 

Warren  being  in  distress  and  in  the  power  of  Chamley,  th*  " 
htter  procured  from  him  various  confirmations  and  acknow- 
ledgments that  the  leasts  were  not  held  in  trust  for  him. 

Between  1771  and  1 783,  somejudgment  debts  of  Warren's 
were  paidoff,  or  very  considerable  sums  paid  on  account  there- 
of; amongst  these  were  a  judgment  obtained  by  Ltiie  Savage, 
and  also  one  which  had  been  obtained  against  Warren  as  se- 
curity for  a  Mr.  P<fiZfe»/t>fthcsejudgments  which  were  wholly 
or  in  part  discharged,  assignments  were  procured  by  Chamley 
as  a  trustee  for  Warren,  and  no  satisfaction  was  entered  on 
diem  ;  so  that  on  record  they  appeared  wholly  unsatisfied. 
In  1786  the  Messrs.  Latouche  became  pressing  for  a  mortgage 
tar  better  securing  the  amount  of  their  three  judgments  and 
Cnstodiams,  on  the  foot  of  which  they  then  claimed  a  sum 
of  7,603/.  11*.  7d.  as  due  to  them  :  a  negotiation  for  this 
purpose  was  set  on  foot  between  Mr.  O'Brien,  the  agent  of 
the  Messrs.  Latouche,  and  Mr.  Chamley  the  agent  for  Mr. 
Warren;  and  it  was  agreed  upon,  that  a  mortgage  should 
be  executed  to  the  Messrs.  Latouche,  provided  they  agreed 
to  advance  the  amount  of  Sewages  and  the  other  judgments 
which  had  been  either  wholly  or  in  part  paid  off,  but  which 
were  represented  to  them  as  unsatisfied  judgments,  and  it 
was  proposed  to  them  to  include  in  the  mortgage  the  sum  so 
to  be  Advanced  on  the  foot  of  these  judgments.  The  Messrs, 
Latouche  agreed  to  this,  and  accordingly  they  took  assign- 
ments of  these  different  judgments,  in  all  of  whfthrMr. 
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1803*         Warren  joined,  and  advanced  upon  these  assignments  the 

Latouche    sums  appearing  on  record  to  be  due  on  these  several  jodg- 

v*  ments  :  and  for  the  amount,  which  was  about  4,000/.  toge- 

n  y.  SA"    ^cr  w^  ^e  amount  °f  their  former  judgments  and  custody- 

lidJ>uNSAVt  ams,  Mr.  Warren  executed  to  them  a  mortgage  on  the  9th 

Latouche.   Nov.  1786  of  ail  said  lands  for  a  sum  of  13,908/.  as-     By 

""  a  covenant  in  this  deed  it  was  provided  .that  the  acceptance 

of  the  mortgage  shoud  not  prejudice  the  Latouche*  s  custody 
ams  or  their  priority  under  the  same ;  but  that  they  should 
still  continue  their  possession  as  custodces  only  until  the 
amount  of  the  custodiams  was  discharged,  and  then  that 
possession  should  be  retained  by  them  as  mortgagees*  In 
1789  Messrs*  Latouche  procured  an  assignment  of  Fitz~ 
William's  mortgage,  and  in  the  year  1790  they  took  an  as- 
signment of  Gary's  mortgage. 

On  the  8th  December  1792,  Messrs*  Latouche  filed  tbe^r 
bill  against  Warren,  Lord  Dunsany,  and  others  ;  stating 
FitzwillianCs  mortgage  and  the  assignment  to  them,  the  sub* 
sequent  judgments  assigned  to  them,  and  the  mortgage  of 
9th  Nov.  1 786,  and  insisting  on  their  rights  to  tack  this  mort- 
gage to  FitzwUliam**.  Warren  answered ;  Lord  Dunsany 
suffered  a  decree  of  sequestration  to  be  had  against  him* 

On  the  27th  February  1795,  a  decree  to  an  account  was 
pronounced,  and  Lord  Dunsany  went  before  the  master  to 
prove  his  debts,  but  the  master  having  reported  Messrs*  La- 
touche prior  creditors,  (on  the  principle  of  tacking  insisted 
on  in  their  bill)  to  an  amount  likely  to  swallow  up  the  whole 
fund,  Lord  Dunsany  took  exceptions ;  which  exceptions  hav- 
ing been  over-ruled  by  Lord  Clar£  on  the  ground  that  it  was 
not  competent  to  Lord  Dunsany  to  except  to  the  report,  there 
being  a  decree  up9n  sequestration  against  htm ;  his  lordship 
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together  With  Mary  Annelxcwkss  and  Henry  Farretlin  1 799        1803.      ' 
filed  a  crossbill,  insisting  that  the  Latouches  ought  toaccouut    Xjatovchb 
for  the  whole  value  of  the  lands  let  to  Chamky,  or  at  aH  v. 

events  for  what  the  estate  was  let  at  subject  to  his  lease,  NJVJA^ 

alleging  that  the  master  had  not  charged  the  Latouches  with.  I^LDuhsau? 
severalsums  which  either  negligently  or  collusively  they  suf-  l  atovcvx. 
fared  Warren  and  Chamky  to  receive,  and  praying  that  die  * 
mortgage  of  the  9th  of  November  1786,  might  be  set  out  of 
the  way  of  the  other  creditors,  or  stand  as  a  security  for  such 
balance  only  as  should  appear  to  have  been  due  to  Messrs. 
XafetfcAton  that  day  on  die  foot  of  the  incumbrances  thereto* 
fore  vested  in  them,  and  prayingan  account  of  the  receipts  of 
Messrs.  Latouche  while  in  possession  as  assignees  of  Mrs* 
Traftf's;  custodian*,  and  of  what  was  due  to  them  upon  the 
several  judgments  recited  in  die  bill,  and  that  whatever 
sums  they  had  or  without  wilful  default  might  have  received 
over  and  above  the  debts  for  which  said  custodiams  were 
obtained,  might  be  applied  in  discharge  of  the  debts  affect** 
ing  the  estate  of  said  John  Warren  according  to  priority* 
and  that  an  account  might  be  taken  of  the  several  sums  re- 
ceived from  the  tenants  of  Warren  by  Chamky ^  (as  against 
whom  this  was  an  original  bill)  and  of  the  judgments 
against  Warren  of  which  Chamky  had  become  assignee,  and 
of  the  consideration  of  any  bonds  or  other  securities  which 
he  obtained  from  Warren,  and  that  all  his  bills  of  costs 
against  Warren  should  i?e  taxed,  and  the  acquittances  and 
confirmations  executed  by  Warren  to  him  should  be  set 
aside,  and  that  the  lease  of  16th  Nov.  1  782,  made  to  Chamky 
of  the  lands  of  Caetkknock  might  be  declared  a  trust  for 
Warren,  or  declared  fraudulent  and  void,  and  that  ac- 
counts might  be  taken  of  what  Chamky  made  or  without 
wilful  default  might  have  made  of  Castieknock  and  CotrrU 
dufeitmiA  that  whatever  sum  he  should  appear  to  be  indebted 
might  be  applied  in  payment  of  the  creditors  of  Warren.    It 
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18ft>.        charged  thatscverali>ftht  judgment»as^^tdbyl?A<^%f* 

LATorcRt    Latouchc  were  either  wholly  or  in  part satisfied  at  the  time  etf 

v.  such  assignment,  and  it  therefore  prayed  that  these  ju#g- 

**  5™$ *"  aMSnls  shoald  »8  ■S*""*  the  «*«r  «wdi»rs.  of  Warrm  «rty 

fj&DsNSAxt  stand  as  a  security  for  so  much  as  was  renHs*  doe  on  the 

Esteecas.   BalllB»  and  that  the  master  might  ascertain  what  judgment* 

'J  afectrog  Warrm's  estate,  ami  then  vetted  i»  Lsuxtchc  werfc 

fer  the  proper  debts  of  JPatfta,  and  that  Latouebe  rtityb*.  be 
restrained  from  recovering  the  saaseont  of  W*rrm\  **&&&> 
sill  they  had  procured  a  sate  of  iferito's  estate,  and  likewise 
praying  an  account  of  *he  sums  t*ue.*>n  the.  judgments  «b» 
tained  bytbe  Messes*  Latsuche  whieh  wet*  inducted  it*  tfail 
mortgage  of  ifetu  1M6*  and  that  she  estates  of  JKrrea 
should  be  sold  discharged  of  the  said  leases,  and  that  oft 
proper  accounts  should  be  4taectedL 

Messrs.  Latmche  by  their  answer  insisted  on  the  ngise* 
ment  of  the  9th  Nov.  1*36,  between  fftnrm  OnA  &£***> 
dam  David  Latmtche,  in  met  for  himself  andtthe  ethers 
fendants  ;  that  their  custodian*  debts  were  us*  discharged 
intil  1797i  and  that  they  have  ever  since  considered  them* 
selves  in  possession  as  mortgagees  $  *hat  the  plaintMs"  ftwrt 
not  entitled  to  charge  them  with  tbe  deinntts  of  #Wren,  Ws 
other  creditors  or  tenants,  nor  to  cfohfrenedit  exempt  for 
the  Btims  which  they  had  actually  received  Staring  the 
banthmanee  of  their  custodiams ;  thttt  being  purchase** 
for  valuable  consideration  of  the  erigirisi>niortgi^ee#?'?«i&{ 
by  which  she  legal  estate  me  vested  in  them*  and  hitaing  si 
right  io  tack  to  h  all  she  subsequently  -assigned  securities, 
theyweretberebyer*^^ 

of  the  estate ;  and  therefore,  and  bee«Use<ftt4r  ptwtom  fm 
the  time  of  obtaining  such  assignmenls  they  had  n^TWtiWT 
of  die  incumbrances  claimed  by  the  ptataMb,  tot  Iff  aftty* 


CASES  IN  CHANCERY.  148 

aehtr  interotxrancefc  riffeotingthe  estate,  their  possession  at        tS03. 

Tnortgagecsxxigiit  not  to  be  disturbed.  JLatoucjJT 

•    •  v. 

^in*b/  intiwed  diet  he  vh  entitled  to  hold  for  hie  own  "•»"***- 

NT* 

*i«E>tlw  tease  of  £faalii*^  LdUhraaAir* 

■been  a  treatee  fo*  #Wrrrc  as  to  the  feat e  of  Courtduffe.  But   Latguche, 

*rith  rcapeot  to  this,  it  appeared  that  Chamley  had  charged  w— ' 

ffbrros  with  tike  expense  of  certain  improvements  made  on 
the  farads  of  Ca&lcknockyVaA  had  goi  credit  far  such  expense ; 
that  Ghamky  had  affirmed,  when  soliciting  Lord  Dummy** 
«t>nfcrn>atkftt  of  his  leasee,  that  he  held  Cemtkknack  in  trust 
for  Warren  *  and  that  the  confirmation  of  If 85  went  as 
fully  to  Gouptduffe  (which  was  admitted  to  be  a  trust)  as  to 

Theae  causes  bow  came  on,  upon  a  re-arguing  of  the  ex- 
options  tafontin  the  original  eaufce,  an&a  re-hearing  of  the 
crose  cause  4n  *hieh  the  bill  had  been  dismissed  by  the 
ottster  of  *h% ;rolfe,  in  May  1 868. 

Mr.  BursH en,  Mr*  Phtniet)  Mr.  Moore,  and  Mr.  Parsons 
for  JLoYtl/fcfwmy  and  die  ether  plaintiffs  in  the  cross  cause. 

Messr*.  Lat&ucht  are  to  he  considered  first  as  eusto* 
4&es  In  possession  binder  the  cqstodiams  obtained  by  them 
1779,  and  the  assignment  of  Trawl's  custodiani ;  on  the 
feet  ef  these  th^y  got  into  possession  of  the  entire  estate  of 
W*r*&  ;  there  is  no  proof  of  any  account  having  been 
settled  on  the  foot  of  this  possession  or  of  these  demands, 
and- the  €rst  question  is,  how  the  Messrs.  Latouche  are  no* 
to  aecoubt  for  the  rent  of  this  estate*  The  rent-roll  was 
upwards  of  J,  10Q/.  per  ann.  at  the  time  of  their  getting 
fetfo  possession,  sufficient  tohave  overpaid  them  long  since  i 
yet  they  have  given  credit  for  lflQQL  only  as  revived  by 
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1 803.  them  down -to  1 786,  and  they  content!  they  should  accosat 

Latouchx  only  fot»  what  they  actually  received.     But  we-  insrattbey 

U.  should  account  as  all  other  creditors  in  possession  are  bound 

^      "  to  do.     A  mortgagee  niay  make  teases,  and  therefore  he  is 


Ld,DuNSAVY  bound  to  account  for  die  rent,  at  which  he  night, 
Latquche.  ^9  w^u^  default,  have  let  the  land:  but  under 'custo- 
"  diamsthe  land  is  let  by  the  court,  and  therefore  the  custo- 
dee  is  accountable  only  for  die  rent  reserved  by  the  court; 
but  subject  to  this  distinction*  both  must  account  in  the  same 
way,  and  the  custodee  must  account  for  so  much  df*tke 
rent  reserved  upon  these  leases  made  by  the  court,  as  he 
might  without  his  wilful  default  have  received*  It  is  argued 
that  as  to  subsequent  judgment  creditors,  die  account  should 
be  taken  differendy  from  what  it  would  be  as  to  mortgagees 
or  elegit  creditors.  But  the  contrary  follows  from  the  rules 
and  practice  of  the  court :  a  judgment  creditor  may  redeem, 
and  eonsequcndy  caM  for  an  account,  and.  there  can  be  no 
difference  in  the  mode  of  taking  it  when  called  for  by  a 
judgment  creditor.  It  is  no-  objection  to  a  judgp&eqt  cre- 
ditor calling  for  an  account  in  this  court,  that  he  is  ncgt 
entitled  in  the  court  of  Exchequer  to  taU  a  custody  to 
account :  that  arises  only  from  a  defectof  jurisdiction  on  the 
revenue  side  of  .that  court,  and  if  there  is  any  weight  in 
thjs  objection,  $t  applies  equally  to  elegit  creditors,  and  the 
argument  wtfuld  therefore  prove  too  much*  Here  too  w*8£ 
mortgagees,  and  having  knowledge  of  these  and  of  the  other 
incumbrances,  and  having  kept  them  out,  .  Messrs*  i£a- 
touche  are  now  hound  to  account  for  what  theyi  suffered 
the  debtor  to  receive:  Bentham\ .  fi[aincourt>  Free*  Chm*dQ, 
Coppringv*  Cooi>  1  Vern.  270.  Maddoch  v.  Wren,%Mep. 
Ch.  \0%  Chapman  v.  Tanner,  1  Fern*  $67.  ItwouWbe 
mischievous  were  it  to  be  otherwise:  a  party  taking . pos- 
session in  this  way  holds  himself  out  to  the  world,  as^the 
person  who  has  taken  upot*hii»  to  apply  the  rents*  Onthjese 
grounds  therefore  the  first  account  should  be  taken  on  the 
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foot  of- the  possession  under  the  custodiams  until  Messrs.        1803. 
Latouche  might  have  paid  themselves  by  perception  of  the    i^AT0CC1J£ 
rents  received  under  the  custodiam  leases ;  and  from  thence  v. 

they  should  account  as  any  strangers  ought  who  had  obtrud-        '  NY 
ed  themselves  upon  the  possession  of  these  lands,  for  what  L(LDunsany 
they  made,  or  without  wilful  default  might  have  made.  Latouchk. 

It  is  material  to  observe  the  circumstances  under  which 
Messrs.  Latouche  took  the  mortgage  of  1786 ;  no  money 
was  then  advanced :  It  was  made  up  of  the  sums  due  on 
their  judgments  and  cu6todiams,  together  with  those  of 
which  Chamley  gave  and  procured  assignments :  no  account 
•whatever  was  taken  on  the  foot  of  these  several  judgments, 
nor  of  the  rents  received  by  Messrs.  Latouche^  and  this  mort- 
gage was  not  registered  until  a  few  days  ago  ;  the  Messrs. 
Latouche  however  filed  their  bill  for  a  sale  on  the  foot  of  it, 
and  have  obtained  a  report,  the  effect  of  which  is  to  give 
them  the  benefit  of  this  mortgage  by  tacking,  it  to  the  early 
mortgages  of  which  they  have  obtained  assignments,  to  the 
prejudice  of  the  intervening  incumbrancers.  On  the  other 
aide,  on  behalf  of  those  incumbrancers,  we  contend  that  ac- 
cording to  the  true  construction  of  the  registry  act  (6  Ann, 
c.  9*)  Messrs.  Latouche  are  not  entided  ip  any  way  to  avail 
themselves  of  that  mortgage  either  against  Lord  Dunsany's 
mortgage  or  against  the  intervening  judgments. 

By  sect.  4.  of  that  act  **  every  deed  or  conveyance  a  me- 
41  mortal  whereof  shall  be  duly  registered"  (as  there  pre- 
scribed) "  shall  be  deemed  and  taken  as  good  and  effectual 
44  both  in  law  and  equity  according  to  the  priority  of  time 
"  of  registering  such  memorial  for  and  concerning  the  ho- 
"  nors,  manors,  lands,  fee.  in  such  deed  or  conveyance 
44  mentioned' or  contained,  according  to  the  right,  tide  and 
**  interest  of  the  person  or  persons  so  conveying  such  hon- 

44  ora,  &c.  against  all  and  every  other  deed,  conveyance,  qr 
Vol.  I.  U 
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180o^       "  position  of  the  honors,  manors*  Uinds^  8cq.  or  any  part 

Iatouchk    "  l^ere°f  comprized  or  contained  in  any  suqh  memorial 

v  "  aforesaid*"     Ancl  by  sect.  59  "  Every  deed  or  conyey- 

KY       "    "  ance  not  registered,  of  any  of  the  honors,  manors,  laqd*, 

L&Dunsany  u  &c.  comprized  or  contained  in  such  deed  or  conveyance 

Latouciie.    "  a.mcmor*a^  whereof  shall  be  registered,  shall  be  <leemc{l 

w  and  adjudged  as  fraudulent  and  void,  not  only. against 
"  such  deed  or  conveyance  registered  as  aforesaid,  but  like - 
u  wise  against  all  and  every  creditor  and  creditors  by  judg- 
"  ment,  recognizance,  statute  merchant,  or  of  the  stapje,  as 
u  for  and  concerning  all  or  any  of  the  honors,  manors,  lands, 
u  &c.  contained  or  expressed  in  such  memorial  registered  as 
"  aforesaid/'  The  question  upon  this  act  arises  in  two  ways ; 
first,  whether  the  mortgage  of  1786,  which  was  not  regis? 
tercd  until  the  hearing  of  the  cause  may  be  tacked  to  thjp 
early  mortgages  as  against  Lord  Dunsany'a  mortgage 
which  was  registered  immediately  on  its  execution ;— or 
secondly,  as  against  the  intervening  judgments ;  and  we  .con- 
tend it  cannot*  Consider  it  first  as  to  the  mortgage*  If  $ju 
unregistered,  or  a  subsequently  registered  deed  could  in/pay 
way  be  made  to  acquire  validity  against  a  previously  regis-; 
tered  deed,  the  express  provisions  of  the  act  would  not  be, 
complied  with ; .  which  are  that  every  deed  shall  be  valid  ami 
effectual  according  to  the  priority  of  its  registry.  There  is 
no  exception  in  the  act  as  to  priority  to  be  gained  by  tacking, 
though  it  was  a  well  known  mode  of  gaining  priority  at  the 
time  of  passing  the  act,  and  if  it  were  intended  to  have  been 
excepted  it  would  have  been  excepted  in  express  terms.  But 
the  words  of  the  act  are  that  "  every  deed  shall  be  good 
44  and  effectual  according  to  the  priority  of  the  time  of  re- 
"  gistry."  Now  a  deed  may  operate  either  per  fe,  or  m?y . 
acquire  operation  by  annexing  (L  c*  tacking)  it  to  another ; 
both  modes  of  operation  were  well  known  at  the  t'uqe  of. 
parsing  the  act,  and  the  legislature  must  froin  the  broad  terms,. 
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they  have  used  hare  intended  to  take  away  both  direct  and         1803, 
eblfatera!  efficacy  from  the  unregistered  or  subsequently  re-  ~j~ 


TOUCIiK 


gistered  deed  as  against  one  previously  registered.   All  the  v, , 

ihlschief  which  the  act  meant  to  prevent  would  be  let  in,  and        '    U1*s  A" 


NY, 


dH  the  efficacy  which  was  meant  to  be  given  to  registry  Ld.DuNsAKY 
would  te  destroyed  if  tacking  were  to  be  permitted;  for    jtATQ{ica^ 
then  a  person  deriving  under  an  unregistered  or  a  subse- 
quently  registered  deed  might  by  procuring  an  assignment 
of  2m  oH  term  render  his  subsequent  deed  valid  and  effectual 
Against 'deeds  previously  registered.  It  has  been  said  that  if 
a'  purchaser  sees  on  the  registry  a  subsisting  elder  incum- 
brance, he  is  aware  of  it,  and  that  if  he  means  to  secure  him- 
tfelf  against  tacking,  he  should  give  notice  of  his  deed  to  the 
holder  of  the  prior  incumbrance ;  but  that  would  not  avail :' 
the  notice  must  be  to  the  person  subsequently  obtaining  an 
assignment  of  this  old  incumbrance  for  the  purpose  of  tack- 
ing, and  who  must  or  maybe  then  unascertained.  Besides, 
the  legislature  did  not  intend  that  any  notice  should  be  ne- 
dessdty  to  be  given  by  a  purchaser  for  his  protection ;  they 
meant  simply  what  they  have  said,  that  every  deed  should 
**  be  valid  and  effectual  according  to  its  registry.  **    This 
construction  of  the  fourth  sect,  is  confirmed  too  by  the  pro- 
visions contained  in  the  fifth  sect,  and  this*  will  lead  to  the 
second  question,  viz.  whether  this  mortgage  of  1786  can  be 
tacked  to  the  old  mortgages  to  the  prejudice  of  the  inter- 
vening judgments. 

'  It  is  admitted  that  there  is  no  provision  in  the  act  for 
giving  judgment  creditors  generally  any  priority  against  un-' 
registered  deeds.  The  words  of  the  act  are,  "  shall  be  deem- 
4*  ex!  fraudulent  and  void  not  only  against  such  deed 
"  or  conveyance  registered  ♦  as  aforesaid,  but  likewise 
w  against  every  creditor  by  judgment,  &c.  concerning 
"any  of  the  lands  contained  in  the  memorial  of  such 
"*  registered  deed,"   and  therefore  before  any  question 
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1803.        of  priority  can  arise  under  tbq  ac*  tberp.Q)U*ti  appear  fa 

Latouc he    ^c  a  meinor*a'i  al?cJ  consequently .  a,  registered . deed?  .  But 

v.  that  provision  is  sufficient  in  cases,  as  here,  where  there  isa 

Ijvns  a-   registcred  deed,  to  give  to  judgment  creditors  a  priority  and 

LcLDuwsant  secure  them  against  the  effects  of  tacking,  and, that  for  thd 

Latouche    sa^e  °^  ^e  rePster^d  deed.     The  provision  for  the  protect 
^    "     L  "  tion  of  rcgisterd  deeds. would  be  imperfect,  and  would  lead 
to  very  absurd  consequences,  if  in  these  cases  of  conflicting 
deeds,  a  priority  were  not  also  secured  to  judgments.     Eor 
instance  in  this  case — if  the  judgments  though  subsequent  tq 
the  date  of  the  mortgage  of  1 786,  but  prior  to  its  registry 
were  not  equally  with  Lord  Dunsany's  mortgage  to  be  pre- 
ferred in  payment  to  the  mortgage  of  1786,  this  absurdity 
would  follow; — that  those  same  judgments  which  as  being; 
prior  in  point  of  date  to  Lord  Dunsany\  mortgage  nuififbe 
preferred  to  it,  would  yet  be  postponed  to  Mr.  Latouche'* 
mortgage,  and  yet  that  very  mortgage  would  bje  postponttL 
to  Lord  Dunsany^s  mortgage.  To  avoid  this  absurdity  thcrc<v 
fore  the  legislature  have,  in  every  case  where  priorities  arc* 
to  be  adjusted  between  deeds  according, to  their  rtgistj^* 
given  a  priority  also  to  judgments  against  deeds  prior  fr* 
point  of  date  but  subsequent  in  point  of  registry,  or  wholly, 
unregistered.    Put  this  priority  is  given  to  judgments  mere- 
ly for  the  sake  of  the  registered  deed,  and.  is  not  meant  for; 
judgments  generally ;  and  this,  which  we  contend  to  be 
the  true  construction  of  the  act  as  to  judgments,  is  a  strong 
argument  to  shew  that  the  legislature  meant  to  protect  t\xe 
registered  deed  against  all  indirect  modes  of  gaipjng  a  prt» 
ority,  and  against  all  arguments  which  might  witbftiMhir( 
provision  be  raised  against  giving  it  priority  wherever  ttareu 
were  judgments,  frcm  the  absurdity  which  would  fcUowi' 
without  such  a  provision. 

•i  •* 
But,  independent  of  the  registry  act,  it  may  be^M** 
tended  that  Messrs.  Latouche  had  no  right  to  tack ;  for  they 
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have  not  distinctly  denied  notice  of  these  intervening  inciim-         1803. 
brdncea  at^the  time  of  advancing  their  money.     It  appears    latquch& 
from  thdir  mortgage  deed  they  had  notice  of  them.  Besides  -v, 

tfa«y  did' not  lend  their  money  originally  on  the  faith  of  the  KT> 

land,  and  having  be.en  originally  only  judgment  creditors.  LcLDunsany 
they  cannot  by  subsequently  taking  a  mortgage  acquire  any    laTOuChe. 
right  of  tacking  ;  for  it  is  now  very  well  settled  by  Brace  v. 
Duchess  of  Marlborough,  2  P.  Wm$.  491,  and  many  other 
eases  (notwithstanding  the  case  in  Prec*  Chan.  494)  that  a 
judgment  creditor  cannot  tack. 

That  the  creditors  had  a  right  to  have  Chamky's  leases  - 
set  aside  and  to  caU  him  to  an  account  as  incident  to  that  • 
T*lief,  Dorap  v.  Simpson,  4  Ves.  Jun.  651.   Then  as  to  the 
judgments  assigned  by  Chamley  to  Messrs.  Latouchc,  they 
had. 410  light  to  charge  the  full  sums  appearing  due  on  the 
free  o£  them  as  against  the  other  creditors  ;  some  of  these 
judgments  were  either  wholly  or  in  part  satisfied,  and  it  was  •' 
*  fraud  to  set  them  up  afterwards,  and  the  act(a)  for  the  ' 
assignment  of  judgments  makes  the  assignee  liable  to  all 
equity  which  would  affect  the  assignor. 

•  Mr.  Saurin,  Mr.  (TGrady,  Mr.  Curran  and  Mr.  Bushe  for 
the  plaidtiffe  in  the  original  cause,  and  the  defendants  in  the 
crdss  cautei 

-•  (On  the  opening  of  the  case  on  this  side  it  was  objected  If  a  creditor 
to  the  course  of  proceeding  taken  by  Lord  Dunsany,  that  the  deiTaSjciwT 
points  now  made  should  have  been  made  in  the  original  re^irei  relief 
cause,  or, by  a  cross  bill  filed  before  a  decree,  and  not  be  had  by  re- 

upon  a  bill  filed  after  a  decree  had  in  the  original  cause  :  fr?*™S"»eori- 
r       m  °  ginal  cause,  he 

but  this  objection  was  put  an  end  to  by  the  court  observing  ought  to  file  a 
that  the  bill  filed  by  Lord  Dunsany  was  a  proper  bill  for  the  crMi  bi,L 
purport  of  assisting  the  investigation,  before  the  master  pf 

(a)  9  Gt:  2.  c,$. 
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1B03;       the  demands  affecting  Mr.  Warren**  estate;  and-for  obtain* 

Latouche    mS  relief  which  could  not  be  had  under  the  original  bUl  7 

v.  and  that  if  a  creditor  coming  in  undlr  a  decree,  finds  rd* 

Nr   s  "    lief  necessary  to  be  sought  which  taniiot  be  hadfcy  rfc- 

I*LDt7*sAKY'  hearing  the  original  cause,  the  proper  course  iar  to  file's? 

Lato"uche.:  crOM  bm)  *-      r       " 

It  was  then  contended  as  to  the  first  question,  that' 
Messrs.  Latouche  were  accountable  only  for  socft  of  the  r^ntf 
as  they  actually  received,  and  not  for  such  parts  of thera  afr 
had  got  into  the  hands  of  Mr.  Warren  or  his  agent  Chatnky* 
As  a  proof  that  Messrs.  Latouche  intended  nothing  frau- 
dulent or  unfair  by  the  subsequent  creditors  in  allowftgthese  * 
rents  to  get  into  Mr.  Warren's  hands,  it  wad  Mated  'that*2 
when  some  of  their  clerks  had  become  -tenants  under  the' 
custodiam  lettings  in  the  court  of  Exchequer,  and  had-wi*  * 
der-let;  at  a  profit,  Messrs.  Latouche  debited  themselves  * 
with  the  rents  received  from  the  under-tenants,  though  they 
need  only  to  have  accounted  for  the  rent  at  which  theiaridsL 
were  Jet  by  the  court  of  Exchequer,  even  ihbughf  thfe* 
clerks  were  their  truttees»(a)     Here  too  the  subsequent' 
creditors  had  at  that  time  only  judgments,  and  could  have  no 
title  to  the  rents  but  from  the  time  of  suing  out  elegit^  and* 
none  were  sued  out*     Even  a  mortgagee  has  no  right  to 
make  the  mortgagor  account  for  by-gone  rents :  -so  here,  if 
the  subsequent  creditors  suffered  the  debtor  to  be  in  posses- 
sion* or  negligently  stood  by  whilst  a  prior  creditor  suffered 
him  to  receive  aome  of  the  rents,  they  cannot  now  call 
back  the  rents  so  received.    Suppose  Messrs;  Latmuhe>\b 
have  received  more  than  sufficient  to  paythentselrevaitflrto* 
have  handed  over  the  surplus  to  Warren;  the  creditor*  co«W  * 
not  have  made  either  Messrs*  IxUouohent  Wmrrm  refund*  • 
If  Mesrs.  Latouche  are  to  be  accountable  for  these  rerits< 
which  were  received  by  Warren  or  Cfozra^,  it  willbe  ttuk* 

(a)  See  Cqnroy  on  CustodiortiSy  p.  51. 
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-  «ga:are4Horio  possesskmniore  deeply  accountable  than  the       1803* 
debtor.    According  to  common  cMKteption*:  a  party  'getting    l  at  ouch  s 
into  possession  aa  custodee  merely  goes  into  possession  to  re*  v. 

cover  hialown.debt,  and  not  with:  a  view  to  clear  the  estate  :        *  N^SA" 
'there,  i*  no  instance  of  hk  being  called  to  account  by  a  per*  I*kD»w*Awr 
son  having  merely  a  power  to  sue  execution,  but  not  having   Latouohe, 
actually  done  so  or  taken  any  steps  towards  it.    Shirley  v.  — — — 
Watts,  &  Atk*  200.    This  doctrine  would. equally  extend  to 
creditors  by  bond  or  note,  who  have  all  as  much  as  judg- 
vbwotcttditors  &  potential  right  of  proceeding  against  the  es- 
tate* Whether  the  judgment  creditor  will  ever  issue  his  elegit 
is  arjnatter  which  entirely  rests  with  himself :  neither  the 
creditor  in  possession  nor  any  other  has  any  mode  of  aseer* 
tajwng  it.  His  tide  to  rents. and  profits  is  only  from  his  elegit 
and  inquisition;  as  a  judgment  creditor  he  has  no  title  to 
the  land ;  Bract  v.  Duchess  of  Marlborough^  2  P.  Wms* 
494*    V  Warren  had  filed  a  bill  to  .bring  Messrs.  La- 
to$Kfc,t0.m  account,  they  could  not  say,  you  are  indebted 
by.  judgment,  and  we  will  not  account  with  you  but  with 
yowar  judgment  creditors;  and  if  ithis  be  so,  the  judgment 
creditors  cannot  now  file  a  bill  to  oblige  the  Messrs*  Latouc/ie . 
to  account  otherwise  than  as  .they  could  have  been  com* 
polled  to  do  by  Warren;  and  as  against  him- they  would  bd 
entitled  to  credit  for  the  rents  received  by  him  or  Chamiey*  ■ 
Creditor*  are  not  curators  for  each  other ;  each  is  left  to 
himself,  and  there  is  no  hardship  in  this,  for  it  is  open  to, 
allttO:  tae  the  same  diligence*   If  the  Messrs*  LatQuchchvd 
not  b*ea  mposaessioq,  Warren  would  haVe  been  the  person 
alljthia  time  entitled  *o  the  pernancy  of  the  profits.    Lord 
Dmsamy.  never  complained  during  die  tile  of  Warren,  and 
it  Mar. -as-  greats  fraud  in  him  toilae  by  and  see  the  rents 
raisnpplUgd/fA  in  (Messrs.. 'latourfa  ad  to  misapply  them. 
Iu4sU  the  cases  die  subsequent  creditors  appear  to  have  used 
due  dskgenctand  tohare  been  delayed, <and  tjie  creditor  in 


I8t)3.       possession  appears  kmmih$y<w  fcave  «o  deUyvdnor  per- 
.Latoucm    mitted  them  to  <*  delayed. 

ht.N8A"    ■   Upon  the  second  question— Messrs.  Letoucht  had  a  right 

LdDuNSAmr  to  tack  the  mortgage  of  1786  .to  the  prior  mortgage^  wtA 

L  at  ouch*,    thereby  to  have  it  discharged  prior  to  Lord  Dunsany1*  mort- 

— —  .gage  and  prifcr  to  the  intervening  judgments*  If  there  were 

no  registry  act,  a  party  having  no  notice  of  interveningpin- 
cumbrances  at  the  time  of  advancing  his  money,  might,  if 
he  could  obtain  a  prior  legal  title,  squeeze  them  out  by, 
tacking :  Then  consider  whether  there  is  any- thing  in  the 
act  to  prevent  this.  When  the  act  says  **  Every  deed  not 
#  registered  shall  be  deemed  fraudulent  and  void,"  it  must 
'mean  a  deed  prior  in  point  of  date,  for  as  against  a  subse- 
quent deed  no  protection  was  required  t  the  act  therefore 
could  not  mean  to  make  void  this  deed  which  ie-subsequcnt 
to  the  judgments ;  and  if  so  there  is  nothing  to  prevent  tdl 
such  uses  as  might  be  made  of  it  prior  to  the  act  as  against 
the  judgments,  and  so  it  may  be  tacked  to  the  prior  mort- 
gages. So  too  it  must  be  as  against  Lord  Dunsany's  mort- 
gage,  for  according  to  any  other  construction  it  must  be  held 
'  that  die  original  equity  of  this  court  is  altered  by  forte  of 
the  act,  and  that  a  person  having  a  legal  priority  without 
notice,  shall  be  deprived  of  it  in  favour  of  an  intervening 
incumbrancer,  merely  by  force  of  the  registry.  This  may 
be  compared  to  the  case  of  Collet  v.  De  Gob  and  Ward,  G#$. 
Temp.  Tatb.  6J,  where  equity  refused  to  take  the  legal-estate 
from  Ward,  unless  "upon  payment  of  the- sums  advanced 
after  the  bankruptcy  without  notice,  though  the  words  of 
the  bankrupt  laws  are  as  strong  for  avoiding  all  actS'done 
alter  bankruptcy  of  those  of  the  registry  act  to  avoid  the 
unregistered  deed*  (The  court  observed  that  k  mm  now 
he  constant  practice  for  the  assignees  to  compel  a  redemp- 
tion on  payment  only  of  what  was  advanced  before  the 
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-tHttkniptoy)*'  ;JtakU 9,  Lord  JShtnswufXwild  only  take  what        1603. 

Mr.  Warren  had  then  to  giye>  and  be  could  <»ly  give  Latouche 
subject  to  Messrs.  Latouches1  mortgage,  and  the  words  of  the  v. 

;t€tiart 4*accordidg  to  the  right,  utle,-a*Kl  interest  of  the  K"NSA* 

;^peasoit  conveying,"  &c.  L4J)unsany 

v. 
1  -  Latquchb. 

n  j  To  prow  that  creditors  could  not  sustain  this  suit,  tliey  '  """" ' 

cited  UtterstH  v.  Mairy  ±Rro.  C*  C.  370. 

.  As  to  the  chum  of  Messrs.  Latouche  to  be  allowed  against 
;  the  other  creditors  the  full  amount  of  the  judgments  as- 
raigoed  to  them  by  CHamley  ;  although  the  act  enabling  an 

*  assignment  of  judgments  gives  all  equity  against  the  assignee 
-whichmightbc  had  /against  the  conuzee,  yet  that  could  only 

render  it  necessary  to  inquire  of  the  conusor  whether  he  had 
:  any.  equitable  objection  to  make  to  the  judgments,  and  here 
.  the*  conuzor  had  joined  in  the  assignment ;  they  could  not 

therefore  shave  had  any  cause  to  suspect  that  any  of  these 
-  .went  satisfied  judgments. 

Lord  Chancellor. 

*  • ' 

.  .  The  questions  in  this  case  are  brought  to  a  pretty  narrow       May  90. 
compass  when  the  circumstances  are  considered.  Mr*  War* 
iren  is  in  possesion  of  an  estate  subject  to  a  variety  of  in- 
cumbrances, by  mortgage  and  by  jodgments,and  under  these 
circumstances  Mr.  Latouche  gets  into  possession  of  the  estate 
'  as  assignee  of  acustodiam  obtained  by  Mrs.  Trantf  and  also 
*w  being  -himself  a  custodiam  creditor:  after  being  in  this 
'  situation  he  deals  whh  the  estate  through  the  medium  of  his 
attorney  Mr.  0*  Brien  with  Mr.  WarrerCa  attorney,  Mr. 

*  Ghhmiey:  and  he  is  the  only  creditor  as  far  as  I  can  find  who 
receives  any  thing  out  of  the  estate  ;  the  rest  of  the  rents 

Vol.  I.  X 

•    |  ,  «  »>r  ...  .  | 
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18(fo.        have  not  been  made  available  during  many  years  to  discharge 

Latouche    *^e  debts  and  incumbrances. 

v. 

Ny#    A"        The  first  question  for  consideration  is  with  respect  to  die 

Ld.Du  n  s  an  y  mode  in  which  possession  was  thus  obtained ;  and  ^ith  resp&t 

•ft 

Latouch  e.    to  l^atf  Mr.  Latouche  himself  has  said  expressly  in  his  answer 
"  and  iti  his  affidavit  made  for  the  purpose  of  resisting  the  ap- 

plication for  a  receiver, "  I  am  and  have  been  since  the  year 
"  1 777  in  possession  first  as  a  custodiam  creditor  and  then  as 
44  a  mortgagee,  it  having  been  agreed  between  Mr.  Warren 
44  and  me  that  when  I  should  he  satisfied  as  to  the  custodiani 
"  debts  I  should  hold  as  mortgagee."  Mr.  Latouche  therefore 
has  no  right  to  complain  that  lie  is  to  be  considered  as  a  mort- 
gagee in  possession ;  so  far  as  he  has  not  a  right  as  a  cuato- 
diam  creditor.  As  a  mortgagee  in  possession,  when  he  is  to  ac- 
count in  a  suitinstituted  by  himself  to  bring  the  estate  to  a  safe 
and  to  have  an  account  of  incumbrances  in  order  to  dispose  ttf 
the  produce  among  the  persons  entitled  to  it,  unquestionably 
he  ought  to  account  for  such  rents  as  he  baa  received  or  with- 
out w  ilful  default  might  have  received.  The  situation  in  which 
he  stood  as  a  mortgagee,  entitled  him  to  call  upon  himself  as 
a  custodiam  creditor  to  apply  the  rents  which  he  might  have 
received  in  discharge  of  the  custodiam*  Under  these  cir- 
cumstances, which  are  peculiar  to  this  case,  I  can  have  no 
doubt  that  he*  ought  so  to  account  from  die  beginning. 

Cuitodeeiff        But  I  think  so  too  in  the  common  case  of  a  custodiam 
to  account  with  creditor,  for  I  cannot  see  on  what  ground  a  custodiam  credi- 

creditors  as  a  .  t      .       .     . 

mortgagee  in  tor  is  to  account  to  other  persons  having  claims  but  cm  that 
possession.  0f  a  mortgagee  j  he  is  not  in  a  better  situation.  The  mort- 
gagee is  liable  to  every  demand  which  may  be  made  against 
the  esuteby  persons  having  legal  claims,  whereas  the  custo- 
diam creditor  is  fenced  round  with  advantages  enabling  him 
to  keep  out  other  creditors  which  the  mortgagee  has  not,  and 
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UmOT^  capable  than  he  is  of  acting  collusi  vely  with  the  debtor  j        1. 803. 
therefore  a  stricter  hand  ought  to  be  held  over  him  than 
over  the  mortgagee  :  the  facts  in  this  case  strongly  prove  v. 

the  necessity  of  such  a  decision,  because  it  is  manifest  that  NJNSA" 

Mr.  Latouche  has  held  out  creditors,  and  that  he  is  insist-  U.Duns  any 
ingon  the  benefit  of  demands  which  he  has  himself  from    T  Arr^'  a„ 
tioiQ  to  time  acquired  on  the  estate,  which  in  the  hands  of 
Other  persons  would  have  entitled  them  to  call  on  him  as  cub- 
todce  to  account* 

The  principal  objection  which  I  have  heard  raised  to  this, 
is  the  want  of  diligence  in  the  other  creditors.  tVhat  is  this 
want  of  diligence  ?  here  is  a  person  in  possession  by  grants 
ip  custodian*,  which  enable  him  to  keep  possession  of  the 
egtate  with  considerable  advantages,  and  to  prevent  any 
person  having  a  demand  from  being  satisfied  until  the  custo- 
dian) debt  is  paid  off,  except  by  a  circuitous  process ;  it  is 
said  they  might  obtain  grants  in  custodi&m ;  but  unless  these 
were  likely  to  take  effect  by  perception  of  the  rents  in  the  life 
time  of  Mr.  Warren^  they  would  put  themselves  to  expense 
probably  without  obtaining  any  benefit*  But  is  not  a  person 
in  the  situation  of  a  creditor  in  possession  bound  to  use  his 
possession  as  the  law  supposes  be  will,  that  is,  in  satisfaction 
of  his  debt  ?  I  think  he  is,  and  therefore  I  should  hold  in 
the  common  case  that  a  custodiam  creditor  is  to  be  treated  at 
least  as  a  mortgagee* 

• 

Bat  in  this  case  the  dealings  between  Mr.  Latouchey  Mr. 
ChamUyxad  Mr*  Warrwishew  that  this  possession  of  Latouche 
ought  not  to  he-considered  a  foaa^fafe  possession  as  against 
other,  creditors*  I  think  where  a  person  endeavours  to  pro- 
tect himself  from  a  demand  founded  on  his  abuse;  of  his 
possession,  he  is  required  to  ahew  that  he  acted  innocently 
and  without  an  idea  that  any  person  could  he  injured  by  his 
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1803/      conduct;  whereupon  the  contrary*  Messrs*  LatoikhedtoW 

La  touch*    *at  *cy  were  an*"*1*  to  obtain  t&c  first  mortgage  iri- 

-v.  order  to  have  Si  *ale  of  the  estate ;  -  they  actually  ke|rt  out  - 

^u  ns  a-    jyjn  Cliry,  who  was  a  mortgagee,  and  who  endavoured  to(#)  • 

Ld.  Duns  any  avoid  the  effect  of  the  custodian*,  so  far  as  it  deprived  him* 

L.ATOUCHK.    °^e  rents  an<*  profit  9  therefore  if  his  interest  stood  separate' 

In  proceeding  M  against  Messrs.  Latouche,  no  doubt  they  ought  to  account 

by  cpeditors,all  with  him,  and  their  purchasing  in  his  interest  wiH  not  aflfect 

the  creditors  r  ° 

have  a  right  to    the  other  creditors,  who  have  a  right  to  the  benefit  of  the  acts- 

the  dflieence  of  °^  ^r#  ^ar^ :  a^  creditors  have  a  right  in  proceedings  of  this 
any  of  them.       nature,  to  the  benefit  of  the  diligence  used  by  other  creditors, 

for  the  court  is  to  settle  the  priority  among  the  creditorsfand- 
to  dispose  of  the  fund  according  to  equity  ;  and  if  a  man  is 
to  account  in  a  particular  way  as  against  one  creditor,  he  must 
account  in  the  same  way  as  against  all,  or  justice  will  not  bt 
done.  The  only  person  against  whom  Mr.  Laiouche  is  not 
so  to  account  is  against  Warren  himself,and  those  who  claim- 
as  volunteers  under  him ;  there  is  no-doubt,  therefore,  as  ttf 
the  mode  of  their  accounting. 
/-  •'•«•  .  .  .  • 

With  resjfect  to  the  quantity  of  rent  also,  a  elear  line  may 
be  dr*wn  ;  -the  property  (except  the  lease  to  Ghamley)  was- 
kt.toteftants,<and  of  course  the  rents  were  ascertained*  Aa 
to  the  lease  -to  Chamley »,  this-  difficulty  occurs,  that  th*. 
lands  of  Castltrmck  have  actually  produced  since  the  ydfcr 
1787  a  much  larger  sum  than  the  rent  reserved  in  that  lease* 
and  it  is  contended  that  they  ought  to  be  chargeable  to  the 
extent  of  that  produce :  this  would  be  dealing  harsMjr '  vtUk 
them,  and  for  this  reason  ;  they  were  custodian*  ofoditotfs  i 
if  this  lease  had  not  been  made  to  Chamley ^  they  had*a /right 
to  have  the  lands  let  tradcran  order  of  the  court  of  Exehe* 
guer,  and  if  they  had  been  so  let  they  probably  would  ne* 
have  produced  so  much;  But  withrefcpect  toG&H»fcj/'s  pent"; 

(«)  Fid.  the  decretal  order  j  post. 
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Messrs,  Latcucheh^vt  considered  that  refit  as  pray  able  to'       1608.- 
them  as  custodies,  and  to  the  extent  of  the  relit  reserved,  I-   Xjatqucus 
think  they  were  bound  to  receive  that  from  Chamtey,  and  to  v. 

that  afaiount  they  must  be  charged  5  it  was  their  duty  to  NY# 

have  received  it,  and  to  have  applied  it  in  discharge  first  of  hd.DvvsAirt 
the  custodiam  debt  and  then  of  the  mortgage.  Latoucke. 

1  The  next  consideration  is  one  of  considerable  importance  \ 
with  respect  to  the  mode  in  which  Messrs.  Latouchc  are  to 
rank  as  to  priority.     It  is  insisted  that  they  are  entitled  to 
tack  the  mortgage,  of  which  they  obtained  an  assignment 
fVom  Abbott,  to  all  the  other  subsequent  securities  down  to' 
the  mortgage  of  1786.   Now,  I  think  that  the  true  construe-     The  registry 
tfon  of  the  registry  act  does  not  permit  this  sort  of  tacking.  ^Setm*1*1"^ 
That  the  registry  is  to  be  considered  as  notice  to  all  intents  tacking. 
4od  purposes,  is,  I  think,  what  one  would  not  be  inclined  to 
hold  when  one  sees  the  effect  of  so  considering  it ;  if  it  is  td     T),c  registry 

be  considered  as  notice  because  it  is  an  intimation  of  the  ex-  *f  adeedtSx-* 

not  notice, 
istence  of  a  deed  put  upon  record,  it  must  be  notice  of  every 

thing  contained  in  that  deed,  for  a  party  would  be  bound  to 
inquire  after  the  contents  of  that  deed  :  if  it  be -notice,  it 
must  be  notice,  whether  the  deed  be  duly  registered  or  not  -j 
ttmay  be  unduly  registered,  and  if  it  be  so  die  act  does  not 
give  it  a  preference,  and  thus  this  construction  would  avoid 
ail  the  provisions  in  the  act  for  complying  with  its  requv* 
shea.'  The  meaning  and  intention  of  the  act  is,  to  secure 
persons  taking  charges  upon  estates;  to  provide  that  they 
Should  have  that  to  resort  to,  which  would  enable  them  to 
take  with  more  security.  Now,  tacking  does  tend  most 
strongly  to  prevent  purchasers  (in  which  description  mort- 
gagees are  included)  from  being  so  secured,  because  by  its 
«peration>aH  imennediate  incumbrances  are  to  beprejudiced; 
they  cannot  be  secured  unless  the  effect  of  the  act  be  tore- 
quire  all  instruments  affecting  the  estate  to  be  brought  by 
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ftoa.        proper  memorials  upon  the  registry*    The  provisions  of  the 

f^^5=::3VNft  act  seem  intended  to  enable  a  person  dealipg  with  an  estate 

v.  to  say,  u  all  instruments  that  can  h*ve  effect  against  me  are 

I4L  DtfvsA-   u  brought  on  tbe  registry,  and  none  which  are  not  there 

LcLDvnsant  u  can  be  brought  against  me."  This  necessarily  excludes 
Latoucmz  taking  i  f°r  *****  »  giving  effect  to  an  instrument  which^ 
— — — -    person  is  not  enabled  by  means  of  the  registry  to  discover,; 

and  I  think  the  manner  in  which  the  act  is  framed  shews 
that  such  was  the  idea  of  the  legislature*  First  of  all ;  it  is 
recited  in  the  preamble  to  be  an  net  for  securing  purchaser*  / 
it  is  true,  it  is  also  u  for  preventing  forgeries  and  fraudulent 
"  gifts  and  conveyances,"  but  the  primary  purpose  is  the 
security  of  purchasers  ;  and  we  must  therefore  suppose  that 
the  clauses  proposed  to  be  enacted  were  intended  to  have 
the  fullest  effect  which  the  preamble  purports*  The  act 
next  declares  (sect*  3.)  what  instruments  are  to  be  register- 
ed—a//  deeds  and  all  conveyances,  whether  actual  legal  con* 
veyances  or  not*  whereby  any  lands,  &c*  in  this  kingdom 
may  be  affected,  are  within  the  view  of  the  legislature.  I 
think  therefore  it  must  be  understood  from  that  clause  t© 
have  been  the  intention  of  the  legislature  that  in  whatever 
manner  lands  could  be  affected  by  any  instrument,  that; 
instrument  should  be  brought  on  the  registry  to  give  it  effect 
fgainst  a  subsequent  deed  which  has  been  duly  registered. 
The  fourth  clause  then  enacts, "  that  every  such  deed  or 
"  conveyance,  a  memorial  whereof  shall  be  duly  registered 
"  according  to  the  rules  and  directions  there  prescribed 
"  shall  from  and  after  the  said  25th  day  of  March  1708, 
"  (to  which  day  the  former  clause  confined  itself)  be  deemed: 
"  and  taken  as  good  and  effectual  both  in  law  and  equity. 
"  according  to  the  priority  of  time  of  registering  such  me* 
"  morial  for  and  concerning  the  honors .  manors  lands,  &c% 
"  in  such  a  deed  or  conveyance  mentioned  or  contained  ac~ 
44  cording  to  the  right  tuleand  interest  of  the  person  so  can- 
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"  v eying  such  honors,  &c.  against  all  and  every  other  deed        1805. 
*  conveyance  or  disposition  of  the  honors,  8cc.  comprised  or    j^^^g^ 
u  contained  in  any  such  memorial  as  aforesaid*"   Now  the  v. 

act  did  not  mean  by  the  wdrds  according  to  the  right  title  and       '  w™  %A* 
interest  of  the  person  so  conveying,  only  to  pass  the  estate  Ld.DuwsA»* 
as  it  might  already  be  affected  by  an  unregistered  instru-   Latotch*. 
men t  as  against  the  person  conveying :  that  would  have  set  construction  of 

the  whole  act  open :  it  must  be  understood  to  mean,  u  ac-  words  in  regit- 

.  .  try  act  **  ac- 

44  cording  to  the  right  title  and  interest  which  such  person  "cording  to 
"had  to  make  a  conveyance,  which  conveyance  would  have  "***  V?*™1*^ 
**  been  good  if  such  prior  conveyance  had  not  existed/9  "  of  the  person 
The  prior  words  must  be  taken  therefore  as  giving  priority  ,.  JjJljJ11*^" 
both  at  law  and  in  equity  to  any  deed  registered  by  which 
lands  comprised  in  a  deed  not  registered  can  be  any  way 
affected :  the  words  are  large  enough  to  embrace  the  case  of 
lands  affected  in  equity  as  well  as  at  law,  even  if  the  sub- 
sequent words  did  not  shew  that  to  be  the  intention  of  the 
legislature  :  the  intention  was  to  make  priority  of  registry 
the  criterion  of  title  to  all  intents  and  purposes  whatsoever* 
But  this  does  not  exclude  any  thing  which  affects  the  ton- 
science  of  the  party  himself  who  claims  under  die  registered 
deed :  it  never  was  the  intention  of  the  legislature  to  give  a 
priority  of  right  to  commit  a  fraud }  but  its  meaning  was 
that,  parties  dealing  fairly,  priority  shall  be  given  to  hiaa 
who  had  the  registered  instrument,  and  that  in  equity  aa 
well  as  at  law  ;  and  that  must  be  considered  as  taking  away 
the  right  of  tackingbecause  it  gives  priority  against  the  subse- 
quently registered  deed,  and  declares  that  as  against  lands  the 
latter  shall  be  postponed.  A  court  of  equity  cannot  say 
that  by  a  medium  not  affecting  the  conscience  of  the  party 
having  such  prior  registered  deed,  it  shall  be  defeated ;  and 
it  having  been  always  considered  in  this  court  that  there 
could  not  be  such  tacking,  it  must  be  taken  that  this  was 
the  construction  always  put  upon  the  act,  and  a  construction 
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1 803.       *which  has  prevailed  here  for  so  many  years  cannot  be  deemed 

Jl    '  an  erroneous  construction,  though  no  judicial  determina* 

Vm  tion  precisely  on  the  subject  has  been  mentioned.     I  think 

•Ld.  Duns  a-    therefore  the  effect  of  this  act  is  to  prevent  that  sort  of  tack- 

LcLDuks  an  y  ">g  which  may  take  place  in  England  with  respect  to  deeds  of 

v      v-  the  same  description.  The  two  countries  have  adopted  a  dif- 

Difference  be-   ^crent  policy,  and  even  in  the  register  counties  in  England 

.t ween  the  re-    the  register  acts  have  a  limitation  in  respect  of  the  time 

England  and      within  which  the  deed  must  be  registered,  and  if  not  regis- 

.th*t  In  Ireland,  tered  within  that  time,  it  is  as  nothing ;  there  are  no  words 

giving  it  priority  according  to  the  registry  in  the  manner 
of  the  Irish  act ;  but  if  the  deed  be  registered  in  due  time 
it  has  its  priority  according  and  by  relation  to  its  date. 
Here,  the  meaning  of  the  act  unquestionably  is  that  a  deed 
shall  have  effect  only  from  the  time  of  its  registry,  leaving 
the  operation  of  the  deed  as  it  was  before,  except  as  to  regis- 
tered deeds,  and  so  far  as  the  fifth  section  qualifies  it. 

Upou  the  fifth  section,  I  think  the  construction  put  by 
The  5th  sect  of  Mr.  Plunket  is  the  true  construction  ;  that  it  is  not  intended 
appttef  noMa*  to  aPp*y  to  judgments  generally,  but  to  the  difficulty  which 
judgment*  would  arise  from  the  preceding  clause,  that  clause  having 
"nc     *'  postponed  the  subsequently  registered  deed,  and  the  law  not 

postponing  judgments  in  the  same  way.  The  legislature  has 
in  that  particular  case  given  a  preference  to  judgments  which 
it  would  not  otherwise  have  done,  in  order  to  put  them 
in  their  proper  situation  with  respect  to  the  subsequent  deed. 
Then  every  thing  will  be  in  the  order  prescribed  by  the 
clause,  that  is, "  every  deed  not  registered,  of  any  lands,  &c. 
"  contained  in  a  deed  which  shall  be  registered,  shall  he 
"  deemed  and  adjudged  fraudulent  and  void,  not  only  against 
u  such  registered  deed,  but  against  every  creditor  by  judg- 
"  ment,  recognizance,  statute  merchant,  or  staple,  concern- 
"  ing  any  of  the  lands  contained  in  the  memorial  of  such 
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w  registered  deed.       The  effect  of  the  clause  so  construed         1803. 
is  to  give  such  judgment  creditors  not  only  the  priority    r  ATOU7TTii 
which  they  would  before  have  had  against  the  registered  v. 

deed,  but  a  priority  against  the  unregistered  deed  which  „!iNSA"  * 

they  had  not  before,  and  that  for  the  sake  of  the  registered  Ld.DuwsAXt 
deed  ;  for  the  several  incumbrances  could  not  otherwise  be   t  Afr#1  '  *„ 
arranged  for  the  benefit  of  the  registered  deed.  -   ~        ~~ 

ditors  have  no 
The  only  remaining  part  of  the  case  important  to  con*  J£J2[5y  %£* 
sider  is,  with  respect  to  Chamley,  and  I  apprehend  that  I  except  where 
ought  to  consider  him  in  this  situation  :  he  was  unquestion-  tween  deeds 
ably  the  person  confidentially  employed  as  solicitor  by  War*  \B  uV^e  *d* 
ren  ;  in  that  situation  there  were  dealings  between  them, 
and  he  was  conveyed  to  Messrs.  Latouche  incumbrances  af- 
fecting Warren's  estate*  The  other  creditors  insist  that  these 
incumbrances  ought  not  to  be  taken  as  affecting  the  estate 
in  the  hands  of  Latouche  to  the  extent  to  which  they  are 
made  to  affect  it :  as  to  one  of  them,  Savage**  judgment* 
it  is  clear  that  it  was  a  satisfied  judgment  or  nearly  so,  and 
was  in  the  hands  of  Chamley  as  trustee  for  Warren,  and 
it  was  an  item  charged  in  the  account  between  Chamley 
and  Warren.     But  when  I  look  into  the  dealing  between  v 

Chamley  and  Warren,  I  have  great  difficulty  in  saying  that 
I  can  with  propriety  make  a  decree  which  shall  have  the  ef- 
fect of  making  this  large  charge  on  the  estate  to  the  prejudice 
of  other  creditors,  without  having  an  account  from  Chamley. 
Chamley  has,  it  is  true,  brought  Warren  to  execute  a  deed  by 
which  these  are  stated  as  existing  incumbrances  ;  but  with 
respect  to  one,  it  is  manifesdy  not  so  ;  and  with  respect  to 
another  it  is  clear  that  the  deed  was  not  a  fair  deed  as  to  it, 
for  it  purports  to  assign  a  debt,  not  as  a  debt  due  from 
Palles  but  as  an  original  debt  due  from  Warren,  and  the 
effect  of  this  was  that  Warren  was  made  chargeable  for  the 
debt  due  on  that  judgment,  and  had  no  right  to  call  on 

Vol.  I.  Y 


u. 


162  CASES  IN  CHANCERY. 

1803*        Pallet's  estate  to  indemnify  him.  It  is  evident  that  this  was 

"iiA     v    ==S  not  c*earty  understood  by  Warren,  for  from  conversations 

v.  which  Cham  ley  had  with  him  it  appears  that  Warren  consi- 

^unsa-    jered  th«  as  a  demand  in  some  manner  for  his  benefit,  and 

L(IDunsant  how  that  was  arranged  between  Warren  and  Chamley  it  is 

t  .~T'.,_.*       now  difficult  to  discover.     It  is  manifest  however,  that 

~*  Chamley  during  a  course  of  years  was  in  the  receipt  of  large 

sums  of  money  for  Warren^  and  he  now  represents  himself 
as  having  accounted  with  Warren  for  sums  of  nlonqy  which 
he  so  received,  and  has  examined  witnesses  to  the  payment 
of  sums  of  money  to  the  extent  of  800/.  j  his  having 
proved  no  more  affords  a  strong  ground  of  inference  thac  no 
more  could  be  proved:  but  one  must  see  that  there  are  rents 
of  this  estate  not  accounted  for  by  Messrs.  Latouche^  and 
which  they  insist  they  are  not  accountable  for,  and  which 
probably  came  into  the  hands  of  Chamley*  Warren  is  made 
to  sign  a  receipt  for  370/.  for  an  arrear  of  rent  due  to  him  \ 
h  is  evident  that  he  did  not  receive  that  rent ;  the  evidence 
on  behalf  of  Chamley  exclfldes  that  supposition. 

■ 

As  to  Savage's  judgment,  Messrs.  Latouche  must  be 
deemed  to  have  notice  that  it  was  satisfied  or  nearly 
satisfied  at  the  time  of  the  assignment  to  them.  I  do  not 
mean  to  say  that  Messrs.  Latouche  were  actually  privy  to 
its  having  been  held  in  trust  for  Warren ;  but  they  took 
from  an  assignee,  and  they  should  have  looked  at  the  as- 
signment to  him,  and  then  they  would  have  seen  this  was  a 
satisfied  judgment,  whfeh  therefore  could  not  be  set  up 
against  subsequent  creditors.  But  Messrs.  Latouche  are 
not  criminally  parties  to  the  fraud,  and  I  shall  decree  them 
entitled  to  be  satisfied  by  Chamley  the  money  advanced  on 
this  judgment* 
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•    As  to  the  lease :  it  never  can  in  its  origin  be  considered  as        1803. 
sl  bond  Jide  lease  ;  it  was  evidently  intended  to  convey  a  bene-    Latouchk 
fit  for  Warren  and  to  preserve  it  against  his  other  creditors,  v. 

and  though  the  release  is  some  evidence  of  having  paid  the        '  Ny8  ' 
alleged  consideration,  that  was  manifestly  an  under-valuej  LcLDunsant 
and  Warren  was  during  all  that  time  in  Chamiey\  power:    Latouchf:. 
he  does  not  appear  to  have  consulted  any  other  professional  *""*  %""7~ 

man.  Under  all  these  circumstances  this  lease  should  not 
be  set  up  to  the  prejudice  of  Warren's  creditors  ;  not  even 
those  who  claim  as  volunteers*  And  it  is  not  necessary  for 
the  heir  at  law  or  personal  representative,  to  institute  a  suit 
to  set  it  aside:  if  set  aside  as  fraudulent,  and  not  merely  vo- 
luntary, it  is  set  aside  in  toto.  The  heir  can  have  no  benefit, 
except  in  case  there  should  he  a  residue  after  payment  of 
the  debts,  and  it  would  be  unreasonable  to  put  him  to  file  a 
bill  at  a  great  expense,  when  perhaps  he  might  derive  no 
benefit  from  it ;  it  would  tend  to  an  useless  multiplication  of 
suits.  Thecreditors  have  a  right  to  have  the  lease  set  aside 
as  a  fraud  on  Warren  himself;  but  as  Cham  ley  has  let  leases, 
it  must  be  set  aside  so  as  not  to  affect  them  or  make  Cham" 
ley  chargeable  on  account  of  them*  The  tenants  under  those 
leases  are  not  before  the  court,  and  if  they  were,  they  prob- 
ably would  not  be  affected  by  any  fraud  of  Chamley  ;  so  that 
be  must  account  only  at  the  rents  reserved  on  those  leases. 


The  decree  directed  that  "  the  master  should  review 
"  the  whole  of  his  report  in  the  original  cause,  and  in 
"  the  second  cause  declared  that  upon  the  ground  of  the 
u  affidavit  of  the  defendants  J.ghn  and  Peter  Latouchey 
"  made  to  oppose  the  application  in  these  causes  for  a 
"  receiver,  and  of  the  answer  of  the  defendants  David,  John 
"  and  Peter  in  the  second  cause,  and  of  the  proceeding  in 
"  this  court  in  the  case  of  dry  against  Warren  and  others, 
"  and  of  the  order  made  by  the  court  of  Exchequer  on  the 


Ld.  Dunsa- 

NY. 
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1803.         u  16th  of  Mat/  1777 r,  upon  the  sakl  Cary**  shewing  cause 

Latouche    U  *8a*ns*  ^e  order  obtained  by  the  said  Susannah  Trant  on 

ik  4i  the  1 8th  of  Feb*  1 777  for  the  tenants  of  the  estates  of  the 

44  said  John  Warrento  pay  to  their  rents  to  the  said  Susannah 

Ld.DuNSANY  u  Trant  as  custodee,  and  of  the  general  conduct  of  the  de- 

Latovche,    *4  fendants  David,  John  and  Ptrter  Latouche  respecting  the 

"  44  said  estates,  the  said  defendants  claiming  the  benefit  of  the 

44  assignment  made  by  said  Susannah  Trant  to  the  defendant 
44  David  Latouche  of  the  judgment  obtained  by  James  Trant 
44  deceased  against  said  John  Warren  in  Hit.  1771,  and  of 
44  the  grant  in  custodiam  thereupon  to  the  said  Susannah,  and 
44  also  claiming  the  benefit  of  the  two  several  judgments 
44  obtained  by  the  said  David  Latouche  against  the  said  John 
44  Warren  respectively  in  Midu  1773,  and  Trtiu  1776,  and 
»4  of  the  grants  in  custodiam  made  thereupon  to  the  said  Da- 
44  vid  Latouche,  the  said  defendants  ought  to  be  taken  as  hav- 
44  ing  been  in  possession  of  the  estates  of  the  said  John  War* 
44  ren  as  custodees  by  themselves  and  the  said  Susannah 
44  Trant,  from  the  time  the  said  Susannah  obtained  posses- 
44  sion  of  said  estates  under  the  order  of  the  1 8th  Feb.  1 777, 
44  until  the  said  judgment  debts  would  have  been  satisfied 
44  according  to  their  priorities  by  a  due  application  of  the  rents 
44  and  profits  of  the  said  estates  in  the  order  and  manner  in 
44  which  the  same  ought  to  have  been  applied  ; — And  the 
44  master  was  directed  to  take  an  account  of  what  was  due  to 
44  Susannah  Trant  at  the  time  of  the  assignment  made  by  her, 
44  and  of  the  rent  and  profits  which  accrued  after  she  obtained 
44  possession,  and  that  so  much  thereof  as  was  received  by  her 
44  or  without  her  wilful  default  might  have  been  received 
44  should  be  applied  in  discharge  first  of  the  costs  and  interest 
44  and  then  in  reduction  of  the  principal  of  said  debt!  And 
44  the  master  was  directed  to-  take  an  account  of  the  rents 
44  and  profits  which  remained  in  arrearat the  time  of  die  as* 

h  signmeju  and  which  afterwards  accrued  trotH  the  receiver 
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44  was  appointed,  and  that  the  Latouches  should  be  charged  ^ 1803« 

44  with  so  much  of  said  rents  as  without  their  wilful  default    latouche 
44  they  might  have  received  as  custodees  or  as  mortgagees,  *>• 

44  (the  rents  of  C our  t duff  €  and  Castkknock  reserved  in  the        '  NY 
44  leases  to  Chamley  being  taken  as  the  rents  which  ought  to  LcLDunsant 
44  have  been  received)  and  that  the  rents  with  which  the    Latouche. 
44  Latouches  should  appear  to  be  so  chargeable,  should  be  ap-  ' 

44  plied  in  the  first  place  in  payment  of  the  remainder  of 
what  should  appear  due  to  Susannah  Trant9  and  then  in 
payment  first  of  the  costs  and  interests  and  then  of  the  prin- 
44  cipal  of  the  judgment  debt  of  Mich.  1773  ;  and  that  judg- 
44  ment  being  admitted  to  have  been  obtained  as  a  secu- 
"  rity  only  for  a  promissory  note  for  1,800/.  and  interest, 
44  the  master  was  ordered  to  take  an  account  of  what  was' 
44  really  due  for  principal  and  interest  of  said  note  and  costs 
44  of  said  judgment,  and  after  payment  thereof,  then  that 
44  the  rents  and  profits  aforesaid  should  be  applied  in  pay- 
44  ment  of  the  judgment  of  Trin.  1776 :  And  that  the  mas- 
44  ter  Ihould  inquire  what  was  originally  due  for  principal 
44  and  interest  on  such  judgments,  and  should  take  an  ac- 
"  count  of  what  was  due  for  principal,  interest  and  costs 
"  thereon  at  the  time  said  judgment  of  Mich.  1773  should 
44  appear  to  have  been  satisfied,  and  what  should  remain  of 
44  such  rents  and  profits  to  be  applied  accordingly.  And 
44  after  payment  of  said  three  several  custodiam  debts,  it  was 
44  further  ordered  and  declared,  that  according  to  the  answers 
44  of  the  defendants,  the  Latouches,  in  the  second  cause,  the/ 
44  ought  to  betaken  as  in  possession  in  the  character  of  mort- 
"  gagees ;  and  that  the  remainder  of  what  they  should  be 
44  chargeable  with,  should  be  applied  first  in  discharge  of  die 
44  mortgage  of  October  1743,  assigned  to  them  by  C.  Abbott , 
44  then  in  payment  of  the  several  judgments  prior  to  the  mort- 
*'  B*tP  to  Can/,  ofwhich  the  said  defendants  obtained  assign- 
44  meats,  according  to  the  respective  priorities  of  such  incum- 
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1803*        u  brances,  and  lasdy  in  payment  of  said  mortgage  to  Cory  / 

La  touch*    u  but  the  debt  due  on  the  judgment  obtained  by  Savage  to 

v  "  be  subject  to  the  inquiry  thereafter  directed :  And  it  waa 

ny.VSA~   U  declared,  that  'after  payment  to  the  Latouche*  of  such 

LdDuNSAvr  "  debts,  they  were  not  entitled. to  any  lien  on  the  said  es* 

Latouche.   "  totcs  by  virtue  of  the  mortgage  of  9th  November  1786,  to 

'  **  the  prejudice  of  other  incumbrancers*  And  the  master  was 

"  further  ordered  to  take  an  account  of  the  several  other 
44  debts  of  said  Warren  which  were  liens  on  his  said  estates, 
44  and  that  the  creditors  should  have  liberty  to  come  in  and 
44  prove  the  same,  the  master  publishing  an  advertisement 
44  for  that  purpose :  And  an  account  of  what  was  due  to 
44  the!  defendants  Latouche*  by  virtue  of  the  mortgage 
44  of  the  9th  November  1786,  so  far  as  the  same  should 
u  appear  not  to  be  satisfied  by  the  application  of  the  rents 
44  and  profits  before  directed,  and  subject  to  the  .right  of 
4  the  other  mortgagees  whose  deeds  have  been  duly  regis* 
44  tered,  and  also  subject  to  .jhe  inquiries  thereafter  direct* 
44  ed  respecting  the  judgments  assigned  to  or  in  trust  for  the 
44  said  defendants  Latouche*  by  Warren  and  Chamley*  .And 
41  with  respect  to  the  judgment  obtained  by  Savage^  it  ap- 
44  pearing  to  have  been  satisfied  before  the  assignment  there* 
44  of  to  Chamley +  who  paid  no  consideration  for  the  same; 
44  and  consented  to  indemnify  the  executors  of  Savage  in 
44  respect  thereof,  such  assignment  was  declared  to  be  a 
44  fraud  on  the  creditors  of  IVarren+md  ought  not  to  charge 
44  his  estate  to  their  prejudice,  and  that  the  Latouche*  ought 
44  to  be  deemed  to  have  had  notice  that  the  same  was  sa- 
4V  tisfied  before  the  assignment  thereof  to  them,  and  that 
"  it  ought  not  to  be  considered  as  any  security  to  them  fof 
44  money  advanced  by  them  to  Chamley  or  Warreny  but  that 
44  they  fire  entitled  to  be  satisfied  by  Chamley  the  money 
44  paid  by  them  on  said  assignment,  and  accordingly  an  ac- 
44  count  was  directed  of  what  was  due  to  them  in  respect 
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44  thereof,  the  same  to  be  paid  by  Chamley.     It  was  further         1803. 

44  declared  that  the  judgments  obtained  against  Warren  and    igAT0VCH^ 

44  given  to  Chamley  and  his  trustee  as  securities,  for  the  v. 

44  debts  of  Polk*  were  fraudulently  assigned  by  Chamley   lA'  ^yNSA~ 

"  and  his  trustee  to  or  m  trust  for  the  Laiouches,  and  IxLDunsant 

44  ought  not  to  be  deemed  a  lien  on  Warren's  estates  to  the    LATOuCHFr 

44  prejudice  of  his  other  creditors,  unless  the  estate  of  Palles  ' 

44  should  appear  to  be  insufficient,  but  that  the  Latouches 

44  are  entitled  to  the  judgment  obtained  against  Palles  as  a 

44  security  for  their  demands ;  and  they  were  ordered  to  pro* 

u  cced  to  recover  the  same,  reserving  the  question  how  far 

44  Chamley  might  be  personally  responsible  to  the  creditors  of 

44  Warren  for  any  charge  that  might  eventually  fall  on  his 

44  estate  in  respect  thereof     It  appearing  that  a  judgment 

44  confessed  by  Warren  to  Parvisol,  in  1773  and  assigned 

44  to  the  Latmchee,  was  a  security  only  for  a  smaller  sum, 

44  and  redeemable  by  Parvisol;  the  master  was  directed  to 

44  inquire  into,  and  state  the  real  circumstances.     The  mas- 

44  ter  was  further  ordered  to  inquire  into,  and  state  the  real 

4(  consideration  of  the  mortgage  of  9th  Nov.  1786  with  all 

44  circumstances  relating  thereto,  and  how  far  the  sam6 

44  would  remain  unpaid  after  payment  of  the  several  debts, 

44  &c.  therein  before  provided  for.    And  it  was  further  de- 

44  clared  that  the  leases  of  Castleknock  and  Courtduffe  were 

44  obtained  by  Chamley  fraudulently  and  with  a  purpose  of 

44  defeating  the  just  creditors  of  Warren^  and  in  trust  for 

44  Warren  i  and  that  the  releases  obtained  by  Chamley  from 

44  Warren  in  1794  were  fraudulently  obtained  without  just 

44  consideration  ;  but  it  was  declared  that  the  under-leases 

44  made  by  Chamley  bona  Jtde  ought  not  to  be  disturbed  : 

44  And  the  master  was  directed  to  take  an  account  of  the 

44  rents  received  by  Chamley  or  which  without  his  wilful  de- 

44  fault  he  might  have  received  out  of  the  said  lands,  until 

14  the  surrender  of  the  lease  of  Courtduffe^  and  the  appoint- 
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1803.        "  mem  of  a  receiver  of  Castleknock,  and  also  after  the  ap- 

Latouche     "  P0*ntmcnt  of  such  receiver  ;  it  appearing  that  the  receiver 

v.  "  had  accounted  only  for  the  rents  reserved  by  suchfraudu- 

'  N  y  u  lent  lease :  and  if  it  should  appear  that  Chamlcywzz  at  any 

Ld.DuirsANY  "  time  in  actual  possession  of  any  part  of  said  lands,  in  such 

Latouchk.    "  case  a  &*r  rcDt  was  ordered  to  be  set  thereon  and  charged 
•  "*-  "  against  Chamky  y  credit  to  be  given  to  Chamky  in  such  ae- 

u  count  for  the  rents  actually  paid  by  him  to  the  Latouchc*, 
44  and  for  die  rents  with  which  they  shall  be  charged  in  the 
"  accounts  before  directed.  And  an  inquiry  was  directed 
"  what  sums  were  paid  by  Chamky  to  or  on  account  of  JHsr- 
"  ten  out  of  such  rents,  and  the  balance  to  be  ascertained. 
"  It  was  further  ordered  that  Chamky  should  assign  the  lease 
"  of  Castleknock  to  a  trustee,  and  that  the  lands  should  be 
"  sold  discharged  of  that  lease,  but  subject  to  the  under- 
"  leases ;  and  that  an  account  should  be  taken  of  the  sums 
"  which  accrued  due  from  Chamky  to  the  iMtouches  forth** 
u  rents  reserved  upon  said  leases,  and  of  the  sums  paid  by 
"  him  in  respect  thereof,  and  that  he  should  pay  over  what 
"  should  appear  due  by  him,  and  further  directions  re- 
44  served,"  &c. 

Reg.  Lib.  xlix.  181.  # 
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1803. 


MATTER  OF  M' WILLIAMS,  A  BANKRUPT. 

May  35. 

JVxR.  LEL  AND  had  moved  at  the  tolls,  on  tKe  petition  of  A  bankrupt 
die  bankrupt,  that  he  might  be  discharged  from  ah  arrest  Itfiinat&n;  it  " 
made  pending  the  examination  of  the  bankrupt,  and  as  he  ^^Sf^SJ 
was  returning  from  it,  by  Virtue  of  an  attachment  issued  by  by  virtue  of  an 
this  court  for  a  contempt  in  not  lodging  money  in  court  g^  fwTcon* 
pursuant  to  a  decree.     Mr.  Lekmd  mentioned  the  statute  tempt  in  not 

^*  *     ^     •**  ~  j*    s  *      i  >'i  e         lodging  moneV 

11  &  12  Geo.  3,  c.  8,  secfc  28,(a)  which  protects  from  m  c°ou^  pur. 

arrests  by  creditors,  and  cited  Ex  parte  Parker ■,  14th  Aug.  8Uant  t0  a  dc* 

i  Wt  Cooke's  Bankr.  L.  115,  (edits  1799).    u  Privilege  ex-     Thourh  the 

tt  tends  to  protect  a  bankrupt  against  an  attachment  for  non-  J^be  crimi?" 

u  payment  of  money,  which  is  considered  only  as  process  nd»  yet  if  it  is* 
-  r  ■        sue  to  compel 

*  to  enforce  payment  of  a  debt,  and  analagous  to  ari  execu**  payment  of  a 
"  tbih'YA)  ** il  u  * 

v  '  arrest  under 

the  stat  11  and 

Mr.  Wallace  on  the  other  ride,  stated  that  the  attachment  ^tf  ££3' c  * 
had  issued  in  a  cause  of  Mary  Hands  v.  MWilkams  and  his 

(a)  Which  provides  a  right  for  the  bankrupt  to  inspect  his  books* 
fee.  pending  the  examination ;  "  and  in  order  thereto,  the  said 
"  bankrupt  or  bankrupts  shall  be  free  from  all  arrests,  restraint, 
"  or  imprisonment  of  any  of  his,  her,  or  their  creditors,  in  coming 
"to  surrender,  and  from  the  actual  surrender  ofsudh  bankrupt  to 
"  the  said  commissioners  for  and  during  the  said  forty-two  days* 

*  or  such  further  time  as  shall  be  allowed  to  such  bankrupt  or 
"  bankrupts  for  finishing  his,  her,  or  their  examination  as  afore* 
44  said  ;  provided  such  bankrupt  was  not  in  custody  at  the  time  of 
44  such  surrender  and  submission-  to  be  examined :  and  in  case  such 
u  bankrupt  shall  be  arrested  for  debt  or  on  any  escape  war- 
<*  rant,  coming  to  surrender  hint  or  herself  to  the  said  commission* 
"  ers,  or  after  his  or  her  surrender  shall  be  so  arrested  within  the 
"  time  before  mentioned,"  the  statute  provides  means  for  his  dis- 
charge. 

(fl)  See  this  case  somewhat  more  fully,  3  Ves.  Jim.  554. 
Vol.  I.  Z 
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1803. 


M*Wil- 

IrtAMS, 

a  Bankrupt. 


wife  as  executrbt  of  D.  Hepburn,  (she  having  proved  the 
will  and  collected  assets  of  the  testator  previous  to  her 
marriage  with  M*  Williams)  for  an  arrear  of  interest  due  on 
a  sum  of  £00/.  bequeathed  to  Mrs.  Mk  WiUiams  (then  Mar- 
tha Sturgeon)  in  trust  to  pay  the  interest  to  Mary  Hands 
for  her  life,  with  power  by  deed  or  will  to  divide  said  sum 
to  and  among  said  Mary  Hands  and  her  lawful  issue  in 
such  shares.as  she  might  think  proper*  The  bill  sought  that 
the  arrear  should  be  paid,  and  the  principal  sum  brought 
into  court  to  be  secured  for  the  plaintiff,  insisting  that  Mrs* 
M>  Williams  was  merely  a  trustee  for  plaintiff  and  her  chil- 
dren should  she  happen  to  have  issue.   , 


The  defendants  admitted  assets^  and  an  arrear  of  interest 
due,  but  set  up  an  absolute  title  to  the  principal  sum  in  case 
of  Mrs*  Mk  WiUiams  surviving  Mary  Hands*  The  decree^) 
ordered  defendants  to  pay  the.  arrear  of  interest  on  a 
given  day,  and  the  principal  sum  to  be  brought  into  court, 
without  prejudice  to  the  question  upon  the  title  to  the  prin- 
cipal* The  defendants  did  not  lodge  this  sum  of  500/*  in 
court  in  obedience  to  die  decree,  and  for  this  contempt  an 
attachment  issued  against  M1  Williams,  subsequently  to  which 
he  became  bankrupt ;  under  that  attatchment  he  was  arrest- 
ed, and  from  this  arrest  he  now  sought  to  be  discharged* 


On  these  facts  Mr*  Wallace  argued  that  flie  petitioner  was 
not  entitled  to  privilege  under  the  bankrupt  act,  insisting, 
-first,  That  the  duty  to  enforce  which  this  decree  Wfts  made  j 
was  a  duty  of  the  wife  as  executrix,  and  M* WiUiams  was 
joined  only  for  conformity.  The  wife  as  executrix  would 
at  all  times  be  liable  notwithstanding  his  bankruptcy,  and  lie 
therefore  would  also  be  at  all  times  liable,  because  Jus  liabi- 
lity would  always  be  commensurate  with  that  of  his  wife 


(a)  17th  May  1803,  Reg.  Lib.  xlviiL126. 


CASES  IN  CHANCERY.  in 

■ 

He  would  not  therefore  be  discharged  from  this  liability  by  1 803. 
his  certificate,  because  in  fact  the  plaintiff  was  not  his  credi-  m4Wil- 
tor,  2.  The  act  gives  an  immunity  from  no  arrests  but  those  mams, 
on  civil  process :  bijt  this  arrest  is  on  process  of  a  criminal  ■*  -an  in*p  '- 
nature,  which  is  proved  by  its  being  such  as  may  be  exe- 
cuted on  a  Sunday :  TidcTs  Prac*  28 ;  1  Atk.  95,  Ex  parte 
Whitchurch*  3»  The  express  words  of  the  statute  confine  the 
immunity  to  arrests  for  debt;  now,  admitting  that  process  of 
contempt  for  not  paying  money  to  a  party  in  a  cause  may  be 
considered  civil  process,  yet  here  the  contempt  not  being  for 
non-payment  of  money  to  a  party  in  the  cause  or  of  a  debt, 
but  merely  for  not  lodging  money  to  which  no  party  has  at 
present  an  established  right,  the  statute  does  not  reach  this 
case.  In  Ex  parte  Gibbons^  1  Atb  238,  the  arrest  had  been 
by  bail,  the  analogy  between  whom  and  a  creditor  was  the 
closest  possible  ;  yet  the  petition  to  be  discharged  from  the 
arrest  was  dismissed,  it  not  being  strictly  at  the  suit  of  a 
creditor.  4.  The  petitioner  is  expressly  excluded  from  the 
privilege  given  by  the  statute,  by  the  very  words  of  the  sta- 
tute itself,  for  that  excepts  all  those  who  at  the  time  of  com- 
ing to  surrender  to  the  commissioners  shall  be  in  custody ; 
now,  in  all  cases  where  an  order  issues  in  this  court  for  the 
committal  of  a  party,  he  is  virtually  in  custody,  and  is  so 
considered  from  the  moment  the  order  is  pronounced ;  Ex 
parte  Whitchurch:  and  in  the  present  case  the  order  for  com- 
mitting was  pronounced  long  before  the  commission  issued* 
As  to  the  case  Ex  parte  Parker^  it  does  not  appear  from 
that  case  that  the  attachment  issued  under  circumstances  at 
all  similar  to  the  present  case. 


Honour  was  of  opinion  that  the  petition  ought  to  be 
dismissed ;  and  he  grounded  it  chiefly  on  the  fraudulent  con* 
duct  of  the  bankrupt  in  obtaining  the  commission  to  issue 
for  the  purpose  of  defeating  the  decree,  (which  had  been 


1803.  ^  stated  at  the  bar. and  not  deqied)  which  he  thought  entided 

M*Wil-.     t'ie  court  to  refuse  to  jexmits  summary  interposition  m  hit 

li  ams,       favour  and  to  leave  him  to  fab  writ  of  habeas  corpus.    His 

.ft^V.1??/.    Honour  also  observed  that  the  order  for  his  attachment  had 

been  pronounced  before  the  commission  of  bankruptcy  * 
issued,  and  that  under  the  case  Ex  parte  Whitchurch^  the 
bankrupt  was  to  be  considered  as  in  actual  custody  at  the 
time  of  the  surrender  and  therefore  within  the  proviso  in 
the  act. 


play  25.  pn  ^xs  jay  ^  mot|0I1  came  on  again  to  be  heard  before 

the  Lord  Chancellor. 

Mr.  Dunn j  Mr.  Leland,  $nd  Mj\  2?.  Hamilton  for  the  mo- 
tion, relied  that  privilege  extended  to  this  case,  the  attach* 
ment  under  which  the  bankrupt  was  arrested  having  been  in 
the  nature  of  a  civil  execution  ;  and  they  cited  5  Vtn.  Air, 
Contempt ,  D.  pU  10  \  Bactram  v.  Dennett,  Finch,  240, 253  ; 
S.  C.  2  Vern.  89;  Stark  v.  Lane,  Cowp.  136  j  Rexv.Stoies, 
and  Ex  parte  Parker^  3  Ves.  Juri:  554. 

« 

Mr.  Wallace  on  the  other  sidef  was  proceedipg  to  state 
the  facts  which  had  been  mentioned  at  the  rolls  in  order  to 
phew  that  the  commission  of  bankruptcy  had  been  obtained 
by  the  suggestion  of  MWilliams  himself  for  a  fraudulent 
purpose.  But  the  Lord  Chancellor  thought  he  could  not 
enter  into  such  a  discussion  now,  but  that  the  commission 
must  be  taken  at  present  as  valid  tq  all  intents  and  purposes, 

Mr.  Wallace  then  argued  that  th*  case  did  not  come  within 
the  act,  in  as  much  as  the  sum  for  which  the  attachment  was 
*wa»ded  did  not  fall  under  the  description  of  a  debt ;  there  was 
yp  person  who  could  claim  it  during  the  life  of  Mnri?<m<&  ; 
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it  was  therefore  not  a  debt  provcaWe  under  the  commission, 1803. 

for  if  it  was,  the  certificate  would  bar  it  ;  hut  here  Mrs.      M'Wil- 
APlVilliam*)  who  had  proved  the  will  before  her  marriage,       liams, 
and  acted  as  executrix,  would  be  answerable  for  the  assets  ,  *    kn  raP  ■ 
durtog  her  life,  even  though  the  husband  had  obtained  his 
certificate,  and  therefore  as  his  liability  arises  out  of  hers, 
he  aho  must  continue  liable  during  her  life,  and  cannot  be 
discharged  from  this  debt  or  duty  by  the  certificate :  Vaiighan 
v.  Thompson  and  Ux.  Dy.  210.  not. 

Lord  Chancellor. 

J  think  this  was  clearly  a  debt  in  respect  of  the  admis- 
sion of  assets :  it  is  the  possession  of  the  assets  that  consti-     Executrix 
tutes  the  debt,  and  the  thing  to  be  proved  under  the  com-  her  husband 
mission  is  the  assets :  *he  debt  now  due  by  MlVU&ams  is  and  she  »dmit 

assets  in  an- 

the  debt  for  which  his  wife  is  debtor  as  executrix,  and  swer  to  a  bill 
he,  because  he  is  her  husband ;  this  debt  could  be  enforced  ^m.*^heas- 
against  him  if  he  was  not  a  bankrupt,  and  therefore  is  his  sets  become  a, 
debt  now,  and  as  being  his  debt  ^discharged  ;  you  do  not  band  u  respect 
dUtingui.h  between  aase*,  and  a  charge  upon  a^ets ,  the  £*-*- 
debt  is  the  assets,  the  legacy  is  a  charge  on  the  assets.     I  be  proved  un. 
had  no  right  to  make  the  decree  which  I  made  in  the  case  ^  *0f°  ban^ 
of  ffands  v.  MiJVttiiamsJ  unless  this  was  a  debt ;  my  de-  mptcy  issued 
cree  was  founded  on  the  principle  that  the  SQOL  was  a  *&*ins     m" 
debt  chargeable  upon  the  assets  ;  that  it  ought  to  be  set 
apart  to  pay  Mrs.  Hands  the  interest  during  her  life,  and 
that  the  principal  might  be  paid  over  to  the  person  entitled 
to  it  after  her  death ;  and  that  the  money  ought  to  have 
been  so  set  apart  if  the  trusts  of  the  will  had  been  properly 
executed. 


Mr.  Wallace  also  insisted  on  the  topics,  and  cited  the  au- 
thorities njentioned  before ;  angpbservcd  that  the  cases  oow 
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1SQ3. 

M>Wltr 
LIAMS, 

a  Bankrupt. 


cited  for  the  petitioner,  would  be  found  to  relate  to  attach* 
1  mcnts  issuing  out  of  courts  of  Jaw  expressly  for  non-pay- 
ment of  costs ;  as  fie*  v.  Stokes,  Ccxup.  136;  or  of  statut- 
.  able  penalties,  as  Rex  v*  Myers,.  1  Term*  Rep.  265  •  or 
coats  on  que  wetrranto,  where  the  aarount  of  the  costs  was 
endorsed  on  the  writ,  as  Rex  v.  PickeriU,  4  Term.  Rep.  809 ; 
and  in  none  of  them  were  the  circumstances  at  all  ansda- 
goiis  to  those  of  this  cape,  where,  the  arrest  is  for  a  contempt 
of  a  decree  of  a  court  of  equity. 

The  Lord  Chancellor. 

There  can  be  no  doubt  that  the  thing  to  be  considered  is, 
not  the  form  of  the  process,  but  the  cause  of  issuing  it ;  if 
the  ground  of  the  proceeding  be  a  debt,  it  is  a  process  of 
debt ;  if  the  ground  be  a  contempt,  as  for  instance,  disobe- 
dience of  some  order  of  the  court,  where  the  object  was 
not  to  recover  a  debt  by  means  of  the  process,  the  conse- 
quences of  such  a  process  are  in  sojne  degree  of  a  crimipal 
nature.  Put  this  is  a  process  issued  to  compel  payment  of 
a  sum  of  money  due  by  this  man  in  some  shape  or  other  aa 
a  debt ;  to  whom  due  is  not  material.  Where  it  is  doubtful 
to  whqm  the  debt  may  be  due,  or  any  other  circumstance 
makes  it  necessary  that  the  court  should  not  dispose  of  it 
.  at  the  moment,  the  practice  of  courts  of  equity  is  to  order 
the  money  to  be  paid  into  qourt,  ashasbeenthe  case  her*, 
and  the  process  which  the  court  makes  use  of  to  enforce 
that  order  is  process  of  contempt*  Suppose  the  case  of  a 
bond  lost,  and  a  bill  filed  to  enforce  payment ;  the  process, 
would  be  process  of  contempt,  though  the  party  would  still 
be  a  debtor  under  the  same  circumstances  as  if  the  proceed- 
ings were  in  a  court  of  law ;  then  a  court  of  equity's  obtain- 
ing jurisdiction  upon  equitable  circumstances  does  not  make 
that  cease  to  be  a  debt  which  in  its  own  nature  is  a  debt. 
The  object  of  the  act  of  parliament  is,  that  a  party  bank- 
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rupt  shall  not  be  liable  to  any  arrest  by  a  creditor  in  coming         1803. 
to  surrender  and  during  his  examination ;  that  creditors  shall      m*Wi*- 
not  be  at  liberty  to  interrupt  the  proceedings  under  the        liams, 
commission,  and  that  the  bankrupt  shall  be  forthcoming  to    a         rtt^ 
be  examined ;  it  is  held  out  to  him  as  a  protection  during 
that  examination  which  is  to  produce  a  disclosure  of  all  his 
effect*,  and  which  is  a  proceeding  in  the  nature  of  an  exe- 
cution in  favour  of  all  creditors  at  the  time  of  the  act  of 
bankruptcy  committed,  who  come  in  to  take  the  benefit  of 
it*     This  protection  must  be  intended  to  be  given  him  Every  mode  by 
against  a  demand  sued  for  in  equity  as  well  as  at  law,  or  Jtorcan  wrest 
else  the  purpose  of  the  statute  would  be  defeated.     Every  *  bankrupt,  for 
mode  by  which  a  creditor  can  arrest  a  bankrupt  for  a  debt,  *her  in  lawor 
come,  within  the  mining  and  genendword.  of*.  2  *1*r. 

^  .  comes  within 

That  the  process  resorted  to  is  a  process  of  contempt,  sig-  the  protectioa 

nines  nothing.  There  are  many  cases  in  which  die  process  ^pt  Mt 
of  other  courts  importing  to  be  process  of  contempt,  is  con* 
sidered  as  civil  process  for  various  purposes.  Lord  Hard- 
wicke  determines  the  case  Ex  parte  Gibbon*  on  the  ground 
that  bail  lire  not  creditors,  but  persons  to  whom  the  party 
bad  been  delivered  in  custody,  ancl  in  whose  custody  he  was 
supposed  to  continue,  and  therefore  that  they  were  not 
within  the  meaning  of  this  clause.  The  case  Ex  parte  Pat- 
ter is  in  point  with  the  present  case ;  I  cannot  distinguish 
the  one  from  the  other :  but  I  shall  look  further  into  the 
cases  before  I  sign  the  order  to  discharge  the  bankrupt. 


His  Lordship  afterwards  signed  the  order  directing  the 
petitioner  to  be  discharged. 
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SCH00LE  AND  WIFE  v.  SALL. 

May  25.       r-pr 

Mortgagee         *  HE  Bill  was  filed  by  Schoole  and  wife,  administratrix  of 

having  got  pos-  ner  mother  Elinor  Crifan,  to  foreclose  a  mortgage  made  to 
session  of  mort-  ...... 

^agon's  title     the  intestate.    The  plaintiff's  wife  having  got  the  tfde  deeds 

ttoera  with  ™  °^  ^c  mortSa8c^  est*te  into  her  possession,  and  being  sepa- 
attorney,  who  rated  from  her  husband,  had  lodged  them  in  the  hands  of 
on  them  for  bu-  Taylor  an  attorney,  (now  deceased)  whom  she  had  employ- 
sines*  done  for  C(j  t0  COnduct  a  suit  against  her  husband ;  and  the  represen- 

jnortgagee.  On  °  r 

the  application  tatives  of  Taylor  alleged  that  they  had  a  lien  on  these  deeds 

mbXaTCewis  ^or  *e  costs  °^  suc^  Procccdings,  and  refused  to  give  them 
restrained  from  up.    Schoole  in  the  mean  time  was  proceeding  at  law  upon 
law  uponjua     tne  collateral  security.     Under  these  circumstances,  a  mo* 
collateral  sccu-  jjon  wa8  now  macje  on  the  part  of  the  defendant  for  an  in- 
junction to  stay  proceedings  at  law,  and  that  his  recogni- 
zance might  be  taken  for  the  sum  due  on  the  foot  of  the 
mortgage,  until  the  title  deeds  should  be  brought  in  for  the 
purpose  of  reconveying  the  estate. 

Lord  Chancellor. 

Mortgagee  The  general  rule  is  that  when  a  patty  in  suing  in  this 

has  a  right  to     COurt,  he  shall  not  be  -allowed  to  sue  at  law  for  the  same 

proceed  on  his  «        ■  r  •  . 

mortgage  and    debt.     But  the  case  of  a  mortgagee  is  an  exception  to  this 

same  time;  ru'e »  ^c  ^as  a  "8^  to  proceed  on  his  mortgage  in  equity 
but  mortgagor  and  on  his  bond  at  law,  at  the  same  time.  So,  the  mortga- 
obliged  to  pay    gor  has  a  right  not  -to4>e  obliged  to  pay  the  money  on  his 

upon  his  bond  ^j  jf  ne  j8  jn  daDger  of  not  getting  back  his  title  deeds  : 
unless  secure  •  °  .      .  j-  •         r 

of  his  title         the  mortgagee  can  have  nothing  but  on  condition  ofre-con- 

ddWered'up.     vey*ng  and  g*ving  UP  tne  title  deeds  which  he  has  receiv- 
ed.    I  remember  a  case  where  the  mortgagee  died  without 
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any  heir  that  could  be  discovered,  and  the  court  restrained        1803. 


the  executor  of  the  mortgagee  from  proceeding  at  law  to  r ~  school k 
compel  payment  of  the  money,  there  being  no  heir  who      and  Wife 
could  re-cotivey :  'the~mohey  wa*  ordered  into  court  until        Sall. 
the  executor  should  find  the  heir,  and  the  cause  remained      An  executor 
^  some  years  in  cqurt,  until  at  last  it  *as  thought  worth  while  ^stralncl ^m 
to  get  an  act  of  parliament  to  revest  the  estate  on  an  allega-  enforcing  pay- 
fjoa  tfyat  the  heir  could  not  be  found,  and  the  crowa  giving  Ei^hey  ""order* 

jfe  Consent*  c<*  into -court, 

r-  ■    where  there 

*«s  no  heir  of 

,    In  thisxaae,  Mr^Schook claims  in  right  of  his  wife,  and  tfc'^SJ'E! 
Jie  must  therefore  answer  for  the  conduct  of  his  wife,  be  it  oonrey* 
what  it  may,  and  for  the  conduct  of  the  attorney  whom  she 
employed,  so  far  as  that  conduct  is  injurious  to  the  defendant. 
It  is  evident  that  Schoolc  has  it  not  at  present  in  his  power  to 
tyake  a  re-conveyance,  so  that  if  he  should  be  allowed  to 
recover  the  money  on  the  judgment,  the  mortgagor  would 
be  put  to  great  inconvenience*.   Therefore  I  shall  direct  an 
injunction  to  stay  proceedings  at  law,  and  refer  it  to  a  mas* 
.  ter  to  take  an  account  of  what  is.due  for  principal,  interest 
and  costs,  and  the  costs  of  the  proceeding  at  law,  (for  I  do 
not  think  that  proceeding  so  unconscientious  on  the  part  of 
Mr.  Schoole  as  to  deprive  him  of  his  costs)  and  that  the  mo- 
ney shall  be  paid  into  the  bank,  to  remain  until;  the  \ tide  N 
deeds  are  secured,  and  a  re-conveyance  can  be  had.  .  $lr.         < 
Sail  must  pay  the  costs  here  also.                                             '   [ 
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CENTRAL  RULE. 

./me  M.       rj-i    . 

Tim*  W       *  ttE  LORD  CHANCELLOR  is  this  day  pleased  t» 
tbcwinff  cuim  order,  that  in  future,  in  all  cases  where  conditional  order* 
tioaal  eiders.     are  gratoted,  if  cause  be  not  shewn  upon  the  motion  day  next 
'    '  after  the  expiration  of  the  time  limited  by  such  order,  or  a 
notice  of  shewing  cause  served,  (which  motion  is  to  be  en- 
tered with  the  register)  that  the  register  do  give  a  certificate 
of  no  cause  :  and  it  is  further  ordered  by  his  lordship,  that 
notices  so  entered  with  the  register  do  have  precedgfrce.  of 
all  other  motions  save  injunction  motions* 

Reg*  IM.  ( jtfcfc.)  tend.  359i 


GENERAL  RULE. 

. .  June  18.       rp 

feriond  in*    *  HE  LORD  CHANCELLOR  is  this  day  pleased  to 
terrpjatorie*  to  6rder,  that  In  future  in  all  cases  where  personal  interroga* 
tiie  muter.       tories  for  examinations  before  the  masters  are  exhibited  un- 
der the  order  of  the  court,  that  such  interrogatories  be  set- 
tied  and  approved  by  the  master,  as  of  course,  in  case  the 
party  to  be  examined  shall  require  the  same. 

,  Reg.Ub*  {Mat.)  lxxvi.  3*9. 


*  -  ♦   •      «*•***♦  "*  -     ^^r 


MATTER  OP  MEAGHAN,-A  BANKRUPT. 

R.  HENCHY  moved  en  the  petition  of  the  assignees,  A  trader  <* 
that ;  the  proof  of  a  debt  of  1,000/.  made  by.  J >ohnJ*at ter  h,s  t[Ulri25?, 

•  *       *  •  *  _  receives  ovu»« 

as  trustee  in  the  marriage  settlement  of  the  bankrupt  and  his  wife's  por. 

his  wife,  might  be  expunged,  on  the  ground  of  the  provi-  ^0n5  for^Te* 

sions  in  the  settlement  being  fraudulent  as  to  creditors*    By  1,000*  to  * 

marriage  settlement  dated*  29th  July  1797,  made  between  tePftt  payible 

the  bankrupt  of  the  first  part,  his  then  intended  wife  of  the  J°  hi™««f  ** 

it  V  i       ...    i  .  i  life,  if  he  ihtU 

second  part,  and  the  trustee  of  the  tmrd  part,  it  was  agreed  continue  sol. 
that  600/.  part  of  the  marriage  portion  of  the  wife,  should  rf^***^ 
be  paid  to  the  bankrupt  upon -his  executing  a  bond  and  war-  insolvency,  the 
rant  m  a  penal  sum  of  2,000/.  conditioned  for  payment  of  wifeTw  her  life 
l,000/»  with  lawful  interest  ftp  the  same  within  six  months  smiths  prind- 
from  the  date  thereof;  and  it  was  provided  by  the  settlement  children  of  the 
that  the  said  bond  and  warrant,  and  the  money  thereby  se-  pkJjSLJf* 
voted  should  beheld  in  trust  from  and  after  the  solemnization  the  claim  of  the 
of  the  marriage  to  pay  and  dispose  of  the  interest  thereof  to  h^fftbe  wife 
the  bankrupt  for  life,  in  case  he  should  continue  solvent;  forinteiest^al. 
and  in  case  of  his  becoming  insolvent  or  in  case  of  his  death,  the  6MU.  fa** 
then  in  trust  to  pay  and  dispose  of  such  interest  thereof  as  ISSJ^Jj* 
should  accrue  due  from  such  death  or  insolvency,  to  such 
persons  and  uses  and  in  such  proportions  as  the  wife  should 
notwithstanding  her  coverture  appoint,  to  the  intent  that 
the  same  might  not  be  subject  to  the'  debts  of  her  husband  i 
&nd  in  default  of  such  appointment  to  the  sole  and  separate' 
use  of  the  wife :  and  from  and  after  thedeceaaebf  the<*uryMor^ 
in  case  said  bankrupt  should  continue  solvent  during  his  life, 
(but  if  not,  then  after  the  decease  of  the  wife  and  the  insol- 
vency of  the  bankrupt)  upon  trust  to  pay  the  principal  to  and 
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1805.        amongst  the  children  of  the  marriage,  and  in  default  of  issue 

Me aghan     to  *ke  sunrivor oftiusband  and  wife. 

a  Bankrupt. 

Mr.  Hubandon  the  part  of  the  trustee,  argued  that  this 
was  not  a  fraudulent  settlement,  and  cited  Ex  parte  Groomey 
1  AtL  115,  ibid.  113,  120,  8  T.  R.  S89,(a)  %  BL  1106; 
WylUe  v.  Wilkesy  Dough  501,  2  Fes.  450,  and  1  Atk.  251. 

* 

Mr.  Henchy  in  reply  mentioned  the  matter  of  Murphy %  <i 

Bankrupt^  ante  44,  and  Ex  parte  Henecyy  cited  ante  46* 

« 

Lord  Chancellor. 

This  is  a  bond,  which  is  a  debt  due,  and  nothing  fraudu- 
lent is  suggested  but  one  stipulation,  namely,  as  to  the  in- 
terest in  case  of  insolvency.  In  England,  where  a  provision 
of  this  kind  is  confined  to  the  property  of  the  wife,  it  is 
considered  fair ;  but  when  it  goes  beyond  that  and  attaches  on 
the  property  of  the  husband  it  is  held  to  be  fraudulent,  be- 
cause no  bounds  can  be  set  to  it:  if  a  trader  can  make  a  pro- 
vision of  this  sort  to  the  amount  of  1,000/.  he  may  do 
so  to  the  amount  of  100,000/.  and  so  may  stipulate 
on  his  marriage  to  take  all  his  property  out  of  the  hands 
of  his  creditors  by  charging  it,  contingently,  with  pay4- 
ihent  of  interest  for  his  wife  and  children,  as  a  mainte- 
nance for  them,  though  in  effect  a  provision  for  himself.  In 
this  case  the  interest  so  far  as  the  dividend  on  600/.:  (die 
wife's  fortune)  must  be  paid  to  the  separate  use  of  the  wife 

(a)  Staines  v.  Plank,  Fid.  the  passage  cited  ante,  p.  46,  and  com- 
mented on  by  the  Lord  Chancellor,  p.  48.  His  Lordship  now 
took  occasion  to  observe  that  Lord  Kenton  merely  meant  to  say 
that  a  debt  of  this  description  might  be  so  framed  as  to  be  proveable 
on  the  insolvency :  but  that  it  was  merely  a  dictum^  not  necessary 
to  the  decision  of  the  case,  and  pronounced  by  Lord  Kenton  after 
his  Lordship  had  been  long  out  of  the  habits  of  practice  in  a  court 
of  equity. 


44 
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according  to  the  settlement :  but  as  to  the  dividend  on  the         1  tt03. 
remaining  400/.  it  falls  within  all  the  cases.(a)  Meaghan 

a  Bankrupt 
44  Let  the  proof  of  the  debt  of  1,000/.  in  petition  men«* 
44  tioned  stand,  but  declare  that  the  trusts  of  the  settlement, 
44  so  far  as  they  give  the  interest  of  4001  part  of  the  said 
u  1,000/.  to  the  wife  and  children  during  the  life  of  the 
44  husband  upon  his  becoming  insolvent,  ought  to  be  deemed 
44  fraudulent  and  void.  And  let  the  interest  of  the  dividends 
44  to  be  received  on  such  debt  to  the  extent  of  six-tenths 
44  thereof  only  be  paid  to  the  trustee  of  the  wife  of  said 
bankrupt  to  her  own  separate  use  for  life.  And  let  the 
interest  on  the  remaining  four-tenths  be  paid  to  the  as* 
44  signees  during  the  life  of  said  bankrupt :  and  upon  the 
44  death  of  said  bankrupt,  living  the  wife,  let  the  interest  be 
44  paid  to  the  trustee  of  said  wife  for  her  life ;  and  upon  the 
44  death  of  the  said  wife,  living  the  husband,  let  the  interest 
44  be  paid  to  the  trustee  for  the  benefit  of  the  children,  if 
44  there  shall  be  any,  for  the  life  of  the  husband :  and  up- 
44  on  the  death  of  the  survivor  of  husband  and  wife,  let  the 
44  principal  and  interest  be  paid  and  applied  for  tfc  benefit 
44  of  the  children,  if  any,  according,  to  the  settlement:  and 
44  if  none,  then  let  the  principal  be  paid  to  the  wife  if  she 

44  shall  survive  the  husband,  and  if  the  husband  shall  survive 

» 

44  then  to  the  assignees,  according  to  the  trusts  of  the  set- 
"tlement." 

(a)  Lockyer  v.  Sav*gc%  2  Sir.  947. 
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,     DREW  v.  POWER* 

June  21,  23. 
July  2.         »T* 

A  benefici  1  ^^  ^H  stated  that  plaintiff,  bring  tenant  for  life  of  his 

lease  obtained  estates  with  a  powerto  make  leases  thereof  for  three  lives  or 
ence  of  loans  of  thirty-one  years  at  the  best  improved  rent  and  without  taking 
money  made      a  fine,  became  very  much  embarrassed  in  Ins  circumstances 

or  expected  to  . 

be  made  by  the  and  several  executions  issued  against  his  person  andproperty: 

UstSr  u'a  *  That  about  ^^ 1 789» hc  represented  his  situation  to  the 
fraudulent  eva-  defendant,  who  was  married  tohis  sister,  and  who  was  per* 
tutesof  usury*"  fecdy  acquainted  with  the  nature  of  his  property :  That  he 
and  an.  undue  communicated  to  defendant  his  wish  to  rake  money  to  pay 
ken  of  the  le»-  off  the  most  pressing  of  his  debts,  which  defendant  highly 
f°pe  ***& thtTt'  approved  and  urged  him  to  execute,  and  when  he  found  be 
The  court  had  increased  plaintiff's  anxiety  to  extricate  himself  from  his 
MtUedM^11  *  embarrassments,  he  told  plaintiff  that  two  denominations 
count,  where  it  of  his  estate,  caQed  Pouhgowtr  and  Knsc&avbi  would  shortly 
on  a  security  be  out  of  lease,  and  that  if  plaintiff  would  male  hhn  a  lease 
token  on  the      thereof  for  three  lives  at  the  rent  of  2d0t  sterL  per  anru 

foot  of  it,  un-  * 

leas  the  whole  he  would,  from  die  friendship  he  had  for  plaintiff,  ad* 
MTrsfnudu?3"  vancc  him  money  sufficient  to  pay  off  all  his  debts,  and 
lent,  uP°n  «£  would  in  the  course  of  three  months  pay  off  such  as  were 
in  the  bill  and    most  pressing.   Induced  by  this  prospect  of  being  extricated 

wte^?**     from  his  difficuIti€S>  plaintiff  premised  the  defendant  to 

execute  a  lease  agreeable  to  his  proposal,  and  defendant 
shortly  after  began  to  make  advances  to  plaintiff,  principally 
by  giving  his  own  promissory  notes  payable  at  very  long  dates, 
and  by  bills  drawn  on  different  persons  in  favour  of  plaintiff, 
and  continued  to  make  advances  of  this  nature  until  Nov* 
1790;  but  these  bilk  were  drawn  on  mere  nominal  ac- 
ceptors, and  few  of  them  solvent,  so  that  when  the  bills 
bvcaoae  due,  plaintiff-was  obliged  to-apply  -for  payment  to* 


Power. 
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defendant,   who  used  every  artifice  to  delay  payment ;  by        1803. 
which  means  plaintiff*  embarrassments  were  greatly  in-  SSS&^^am 
creased.    The  bill  further  stated  that  about  1 6  th  Nov.  1 790,  v. 

defendant  prevailed  on  the  plaintiff  to  settle  a  general  ac- 
count on  the  foot  of  these  advances,  and  on  the  foot  of  other 
dealings  whkh  bad  taken  place  between  them,  in  which 
account  defendant  charged  interest  on  the  several  sums  for 
which  plaintiff  passed  his  bills  or  notes  to  defcndantf  ram  the 
days -on  which  they  became  due,  although  plaintiff  charged 
that  the  greater  part  of  them  were  suffered  to  remain  -a  long 
time  unpaid:  That  plaintiff  was  obliged  to  pay  large  sums 
in  discount  to  get  money  f on  these  notes  and  bills ;  and  that 
many  of.  them  had  never  been  paid  by  defendant :  that  by 
tfrese  means- a  balance  was  made  to  appear  against  plaintiff 
to  the  amount  of  1,008/.  15*.  and  for  this  balance  defendant 
prevailed  on  plaintiff  to  execute  his  bond  with  warrant  of  at- 
torney for  confessing  judgment  thereon*  The  bill  charged 
that  immediately  after  obtaining  this  bond,  defendant  re* 
quired  plaintiff  to  execute  a  lease  to  him  of  the  lands  of 
Fmdug&wer  and  Krwckavin  agreeable  to  his  promise*  on  the 
faith  of  which  he  alleged  he  had  advanced  him  so  much  mo* 
ney ;  and  that  plaintiff  under  the  pressure  of  his  distresses  and 
from  the  hope  of  defendant  continuing  to  mak«  him  .further 
advances,  was  prevailed  upon  to  execute  a  lease  of  these  lands 
at  a  rent  of  300&  per  ann*  for  three  young  lives,  which  lease 
was  made  to  bear  date  the  1st  April  1 791 ,  although  really  exe- 
cuted on  the  16th  Nov.  1790 ;  and  the  rent  was  made  to  com- 
mence fromJHth  March  1791ras  there  was  a  subsisting  lease 
of  theselands  which  was  nottoexpire  until  25th  March  1791, 
and  defendant  knew. that  plaintiff  was  restricted  by  his  settle* 
ment  frem  making  leases  in  reversion :  That  this  lease  con* 
tained  a  covenant  on  the  part  of  defendant  to  lay  out  a.  sum 
of  435/.  in  valuable  improvements,  which  he  had  not  done* 
agdalso  *  «bm»c  of  surrender,,  wht$h  (the  fcjli  charged) 


la*  £*#*? 
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1803.  was  inserted  to  .givQtt^^  le^e  ^^ppcaii^ce  of  bcmg»p^ 
pREW  :  *t  so>jgh  si  rent  as.tq  reader  it  ^o^tful.wjjjt^ct^fw^wt 
v.  J  pould  afford  to  hold ;  it,;  bat  that  «ucb.  was  the  influence 
v_.  I.  obtained  bydefendant  over  plaintiff  in  consequence  of  his  djs<* 
tresses,  that  he  m^de  him  execute  the  leasein  whatever  fon^ 
he  wished.  The  bill  charged  that  this  lease  was  mpde  at* 
gross  undervalue,  aqd  as  evidence  thereof  it  cjiarged  liiatdtn 
fendant  immediately  after  set  the  lands  at  a  profit  of  .103/. 
per  arm.  and  that  they  were  then  worth  considerably  more*  J% 
further  stated,  that  defendant,  still  continuing  to  watch  plain* 
tiff's  necessities,  and  to  supply  him  from  time  to  tune  with 
small  sums  of  money,  at  length  agreed  with  plaintiff  to  pay 
off  a  certain  number  of  his  debts  amounting  together  to  * 
sum  of  800/,  and  in .  consideration  thereof  he  obtained 
from  plaintiff  a  rent-charge  on  his  estate  of  470/.  per  antu  : 
That  defendant  upon  obtaining  this  rent-charge  made  out  * 
Est  of  the  debts  to  be  discharged  thereout,  amounting. to  a 
sum  of  1,808/.  15s.  The  first  of  these  was  the  said  bond  of 
1,008/.  15*.  passed  to  defendant ;  and  at  the  foot  of  this 
list  was  written  an  acknowledgment  by  defendant  in  these 
words  i  "  Received  from  /•  Drexv9  Esq.  a  rent-charge  on, 
"  the  lands  of,  &c.  for  the  above  sum  of  1,808/.  15*.  to  be  paid 
u  me  at  the  rate  of  470/,  sterl.  per  ann.  until  I  am  paidfall 
u  principal,  interest  and  costs :  and  I  do  hereby  promise  tp 
a  pay  It.  B.  70/.  per  ana.  out  of  said  rent-charge.:  and, I; 
t<r  also  promise  to  pay  in  two  years  after  the  date  the.  above 
♦c  sum  of  800/.     Feb.  17,  1791.     Ed.  Power. n    The  bilL 

*  *        -  * 

next  stated  that  on  30th  June  1791,  defendant 'insisted  on 
plaintiff's  coming  to  a  settlement  of  accounts,  and  that  after, 
riving  plaintiff  some  small  ere  Jits  (but  not  near  so  much  aa 
he  was  entitled  to)  defendant  made  up  a  balance  against* 
Plaintiff  of  £\  ,416 :  14 :  9  1 -£,  'for  which  he  insisted  Qfk  antf. 
obtained  from  plaintiff  sf  bond  and  warrant  of  attorney,  for 
confessing  judgment,  and  thereupon  gave  up,the  jprjoi;  b<wi 
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•tnd'alsd  the  deed  of  rent-charge  ;  and  that  defendant  had  by  180& 
these  different  means  acquired  such  a  command  over  plaintiff  Drew 
that  immediately  after  the  execution  of  this  bond  he  procured  v. 

him  to  execute  at  a  gross  under- value,  a  lease  for  three  lives  *»- 1 

of  another  part  of  his  estate  which  was  to  be  shortly  out  of 
Tease  :  this  lease  bore  date  the  30th  June  1791,  but  some 
time  after  defendant  got  possession  thereunder,  recollecting 
that  plaintiff  was  not  empowered  to  execute  a  lease  in  rever* 
sion,  he  on  1st  Feb.  1793  obliged  him  to  change  the  date  to 
the  25th  March  1792,  the  day  on  which  a  former  lease  of 
these  lands  expired.  The  bill  then  stated,  that  defendant  soon 
lifter  obtained  a  grant  in  custodiam  of  all  plaintiff's  estate  on 
the  foot  of  his  judgment ;  and  other  creditors  of  plaintiff 
also  became  pressing  for  their  demands,  and  that  defendant 
by  taking  upon  himself  these  demands,  obtained  from  plain* 
tiff  another  lease  of  part  of  his  demesne  lands  next  adjoining 
his  mansion-house,  at  a  gross  under-value,  for  a  term  of  four 
years ;  and  at  length  finding  that  nothing  more  was  to  be 
obtained  from  him,  he  ceased  advancing  any  more  money* 
The  bill  specified  several  of  the  debts  mentioned  in  the  list 
which  defendant  had  undertaken  to  pay,  which  were  left  un- 
paid by  him  and  levied  out  of  plaintiff's  estate,  with  a  large 
addition  for  costs,  and  charged  that  the  amount  of  these  made 
part  of  the  consideration  for  which  plaintiff  executed  the 
last  bond  to  defendant ;  but  that  defendant  notwithstanding, 
refused  to -give  plaintiff  credit  for  the  amount,  and  also 
refuses  to  give  credit  for  several  other  over-charges  in 
that  account ;  some  of  which  the  bill  stated,  and  to  avoid 
prolixity,  referred  to  the  accounts  for  the  rest*  The  bill 
grayed  an  account  on  the  foot  of  the  several  dealings 
and  transactions  between  plaintiff  and  defendant,  and 
that  in  such  account  plaintiff  might  get  credit  for  the 
Air  value  of  the  lands  let  to  defendant,  and  that  on  pay** 
ifcent  of  the  balance,  die  several  leases  obtained  by  defen- 
dant might  be  set  aside  and  satisfaction  ackno  wleded  on  the  - 
Vox..  I  B  b 
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IW3*       judgment,  and  all  proce.edipgs  stayed  on  the  custodian! ;  anil 
n  that  defendant  might  set  out  an  account  of  the  sums  received 

&  ^hereunder  ^  and  an  account  of  what  he  made  by  re-demising 

«-Fow?**,»  the  lands  in  bill ;  and  an  injunction  against  further  pro- 
ceedings on  foot  of  the  judgment  and  custodiam. 

The  defendant  by  his  answer  admitted  the  embarrassed 

, situation  of  plaintiff;  but  attributed  it  to  his  own  miscon- 
duct, and  denied  .that  he  by  any  undue  means  obtained,  a 

.  promise  of  the  leases  in  bill  mentioned  ;  but  said  that  hay* 
log  seen  the  lands  of  Pouhgower  and  Knockavin  advertised 
in  the  public  newspapers  to  be  let  for. three  lives  or  thirty-one 
years,  defendant  proposed  to  hecome  tenant  thereto  at  *cer» 
tain  rent  which  plaintiff  refused,  alleging  be  had  been  offer* 
ed  more ;  but  proposed  that  a  gentleman  in  the  neighbour* 
hood  who  was  a  good  judge  of  land  should  ascertain  the 

.  value  i  and  that  this  person  having  valued  them  at  a  rent  .of 
SOQ/.  per  ann*  the  plaintiff,  without  any  condition  whatsoev- 
er, by  indenture  of  lease  bearing  date  1st  April  1791,  (which 
;was  the  time  as  defendant  beltevedLthat  said  lease  was  actu- 
ally executed)  demised  said  two  denominations  to  defendant 
for  three  lives  at  the  said  rent  of  200/.  per  anru  which  de- 
fendant insisted  was  the  fair  value  to  a  solvent  tenant ;  which 
lease  was  prepared  by  a  clerk  of  plaintiff's,  and  under  his  cfi- 

.  rectiona :  he  said,  that  to  the  best  of  his  recollection  and  belief 
he  made  no  other  kind  of  application  to  plaintiff  for  this  lease, 
and  denied  that  he  obtained  it  in  consideration  of  a  loan  of 
money*  He  admitted  that  shortly  after  the  execution  of  this 
lease  he  drew  bills  and  passed  notes,  and  also  advanced  money 
for  the  use  of  the  plaintiff,  but  said  he  did  so  voluntarily 

,  end  from  regard  for  plaintiff  and  not  from  the  motives  sug- 
gested in  bilL  He  admitted  an  account  was  setded  between 
Aim  and  plaintiff  on  l§th  Nw*.  1790;  on  which  a  balance 
was  found  to  be  due  to  defendant  of  IflOHL  li««  and  in- 
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fisted  that  all  the  bilk  and  notes  charged  against  plaintiff  in        1803* 
that  account  had  been  paid,  and  that  there  was  no  over-charge       p 
of  any  kind  therein ;  and  that  plaintiff  freely  executed  to       ^  v. 
him  a  bond  and  warrant  for  securing  this  balance*    He  said  < 
that  in  1/91  he  set  about  malting  improvements,  and  let  said 
lands  in  different  parcels  to  near  thirty  poor  tenants,  who 
in  expectation  of  the  benefit  which  would  result  from  de» 
'ftndant's  improvements  agreed  to  pay  such  yearly  rents  as 
would  (if  paid)  have  given  defendant  a  profit  of  100/.  per 
'  arm.  or  thereabouts  ;  but  said  these  tenants  never  did  nor 
t  were  they  able  to  pay  these  rents,  and  that  defendant  never 
did  in  any  one  year  receive  above  50/.  per  arm.  profit* 

The  answer  then  set  forth,  that  plaintiff  applied  to  de» 
fendant  and  informed  him  that  a  further  sum  of  600/* 
'  Would  pay  off  all  his  remaining  debts,  and  proposed  to  de- 
fendant, if  he  would  take  upon  himself  to  discharge  these 
debts  that  plaintiff  would  execute  a  rent-charge  for  securing 
him  the  sum  already  due  and  this  further  advance  ;  and  that 
in  consequence  of  this  application  defendant  took  upon  him- 
lelf  the  payment  of  these  debts,  and  plahftUT  executed  to 
him  a  deed  of  rent-charge  as  stated  in  bill ;  that  a  Mat  was 
ihade  of  the' creditors  to  be  paid  ;  that  defendant  did  in  the 
March  following  execute  securities  to  several  of  the  credi- 
tors amounting  in  the  whole  to  a  sum  of  399L  2s.  2tt. 
which  he  had  since  paid,  together  with  another  sum  of 
*83/«  17*.  2d.  for  the  use  of  plaintiff;  but  there  being  prior 
creditors  of  plaintiff's,  not  included  in  the  list,  and  of  whose 
debts  defendant  was  not  then  apprized,  and  the  rent-charge 
being  in  consequence  likely  to  be  ineffectual,  defendant  ad- 
4  mined  that  he  applied  to  plaintiff  to  settle  accounts  in  or. 
about  June  1791,  on  the  foot  of  the  aforesaid  bond  for 
1,008/.  15*.  and  the  sums  subsequently  advanced  or  se- 
cured by  defendant  for  the  use  of  plaintiff,  and  that  there* 
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*fl03»       uponpUu^madefUp  a  baknp^ 
"  Paaw  J  "  h"1**^  a^d  vo^tai^jr  ex<fc*e4,a  bond^  aodsvair&ntfor 
v.  the  amount,  „.  Mp  de&iodlhat  he  made,  use  *fi  this  roccaeion 

or  availed  feifqadt  j&  any  mawt*  oC  plaintiff  V  situation 
for  tfce  puipofte  o£ .  oh&uning  a  second  lease*  but  said  t^at 
having  been  himself  tenant  to  plaintiff  for  part  of  the  lands 
of  SiarriJ\  and  another  depositation  called  JfafUyfoinogp 
having  been  held  by  persons  who  were-  unable  .to  ipajf.fthc 
reserved  rent,  and  the  lease  of  another  past  of  the,  lands 
of  Jiarrj^being  to  expire  on  the  25th.  Mar^h  179?,  plain- 
tiff solicited  defendant  to  become  tenant  to  the  pholeat  a 
yearly  rent  of  JT9A  3*»  9d»  which  was  ?  fair  value;  and  that 
defendant  having  agreed  thereto,  plaintiff  did  by  indented 
deed  demise  the  said  lands  to  defendant  at  said  rem  for 
his  own  and  two  other  live*,  wb§ch  lease  he  believed  was 
.  executed  on  the  day  itbore  date,  the  5th  January  1 792m  $ut' 
defendant  having  some  time  in  1790,  jliacovcsed  (hat  said 
lease  might  be  considered  as  a  reyerpipnary  lease  with*  {e~ 
4pifd  to  some  pwtof  the  lands,  be  applied  fa  pontiff  to  h*ve 
the  saine,  rectified,  ^Jio  ( thereupon  .an  5th  Ftfruary  i£93, 
.di<^  in  the.  present  pf  fbe,  ^bscrihiqg  witnewp,  ch*^c 
.  the  date  Jfrom^  Jfantcofy,  Vff&*  **  defipodaut  hdfevefe^o 
.  ^5thMafc^l7f^  andre-Q\eUv«r  the  said  lease.'   Defendant 
a4mtfte.dj^U}qg  f  fiptpdiaqoi  on  the  foot  of  his  judgment, 
.,  but  had  not  fhqrcuncjer.  mfiddl?d  with  any  rents  of  plaintiff's 
.  je*tate,save.the  rent  payableby  himself  which  he  had  retained ; 
he  denied  ever  having  solicited  the  lease. of  the  dfmejpit 
lands,  but  said  that  it  was  proposed  to  him  by  plaintiff,  qpd 
was  of  sp  little  vsdue  that  he  assigned  his  interest  to  another 
person  at  the  same  rent  he  held  from  plaintiff,  and  that  said 
lease  bad  since  expirqt    He  defied  having  made  any  over* 
charge  in  account,  aiyl  answered  specially  as  tatheiteptf 
charged  by  the  bill ;  and  insisted  inasmuch  as  plaintiff  him- 
self had  drawn  up  and  settled  the  said  accowts,  which  acr 
counts  were  finally  closed  and  ratified**  befcrewtemiooed, 
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nn^tbeTObchers  given  uptotflaiiHtfF,  at*i  masrnueh  as  de-      *  *3Q3. 


^eixiant'hftdjiQtnor  mrvevhad  any  £opy  af'fc&d  accounts,       .puiw 
*»  either  40  diem,  thdf  defendant  is  ttOtLbound  to  gtf  ifato  v.r 

-<cr  unravel  any  of  arid accounts;  tod^that  pUfctiff  should  be- -^^W^B: 
f^ddudetffwwrtftgaitleiittrkighito^y  investigation  thereof. 


> 


j> 


having  replied,  and  witnesses  being  exa- 
mined on  both  *  sides,(*)  the  cause  came  oh  to  be  heard 

'  bfcjvne  1801,  before  his  honour  the  master  of  the  rolls, 
-who  on  die  9th  of  July  1801,  directed  four  issues,  to  tty, 
1st.  Whether  die  lease  of  thcr  1st  April  1791,  was  execrated 
on  the  dap  it  bears  date  or  not,  and  if  not,  on  what  day  it 

-  was  executed.  2.  Whether  the  rent  reserved  by  said  lease  of 
lit  April  1791  was  the  full  and  fair  yearly  value  of  the  lands 
and  premises  thereby  demised  at  the  time  of  making  the 
.same,  supposing  said  tends  and  premises  to  have  been  set-to 
•a  solvent  tenant,1  and  if  not,wimtwa*  the  yearly  value  of  said 
lands*    &  Whether  the  lease  of  the  25th  March  1792  was 

'{the  full  and  fair  yearly  value  of  the  lands  and  premises 
thereby  demised  at  the  time  of  making  stach  leaie,  suppos- 
ing said-lands  to  have*  been  set  to  a  solvent  tenant,'  and*  if 
not,  what  was  die  fair  yearly*  value,  4.  Whether  the  leases 
of  1st  April  1791  and  25th  Jlfach  if»,*or  either  and 
'  Whieh  of  them  were  made  or'  executed  in  coirt ideration  of 

*  any  and  what  loan  or  loans  of  money,  And  if  a6,  ^heittW 
at  what  time  or  times  respectively,  and  by  whom  and\o 

*  whom,  or  for  whose  use,  was  such  money  lent  or  advanced. 
JProm  this  order  the  plahitiff  appealed,  and  the  cause  now 

*'  lame  on  to  be  heard  before  the  Lord  Chancellor.       "  . 

J  For  the  plaintiff,  Mr.  Buriton^  Mn  Ptunlet,  Mr.  Pttn* 
-  tiergati  and  Mr.  Devereux  pressed  for  a  general  account  on 


i. 


1  (a)  Hie  substance  of  the  parol  evidence,  as  far  as  is  material,  is 
ijdmtedatin  the  judgment  of  the  watt, 
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the  foot  of  the  dealings  between  the  parties,  and  insisted 
there  was  such  evidence  of  frabd  and  advantage  taken,  that 
the  bond  obtained  by  the  defendant  should  only  stand  as  f 
security  for  so  much  money  as  he  should  be  able  to  proVe 
was  actually  advanced  for  the  use  of  the  plaintiff.  As  to 
the  leases,  they  contended  that  there  was  sufficient  evidence 
for  the  court  to  set  them  aside  without  directing  any  issue : 
that  it  was  deaf  they  were  obtained  merely  through  the  in- 

fluence  of  the  loan  of  money,  and  there  is  a  clear  and  ad- 

» 

miited  under- value  in  the  rent,'  as  appears  by  the  immediate 
underletting  at  a  profit  of  100/.  per  anru 

For  the  defendant,  Mr.  Attorney  General^  Mr.  Saurih 
fend  Mr.  GPDrisc&tt  contended  on  the  first  part  of  the  case, 
that  the  defendant  was  entitled  to  the  benefit  of  the  settle* 
ment  of  accounts  for  the  balance  of  whrdp  the  bonds  had 
Been  passed ;  as  to  the  leases,  they  insisted  that  it  Was  by  tot 
means  a  universal  rule  that  no  lease  can  stand  which  is  6b» 
tained  by  a  creditor  from  his  debtor :  k.rtiust  be  shewn  td 
be  at  such  an  urfder-value  as  shews  a  command  over  hiu& 
There  is  no  direct  evidence  here  that  the  defendant  was. to 
have  the  lands  at  less  than  another ;  the  only  evidence  is  aft 
Inference,' by  connecting  the  lease  with  the  loan  df  money, 
that  the  rent  mustliave  beenfess  than  the  lands  Were  worth 
*t  the  time :  and  they  urged  that  the  defendant  was  surpris- 
ed* by  a  great  deal  of  evidence  on  the  plaintiff's  part  as  It 
went  to  matters  not  precisely  put  in  issue,  and  as  to  whfch 
therefore  the  defendant  had  not  a  fair  opportunity  of  cross 
examining  the  witnesses.  * 

*      m 

Lord  CBAxesuofe 

July  %  My  mind  is  influenced  by  what  was  the  inlpression  on  thk 

of  the  master  of  the  rolls  when  he  made  his  decree :  1  am 

•  ■»  *         ■  *  »  ^ 
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called  6a  to  alter  that  decree,  which  I  ought  not  to  do  unless        1803. 
I  think  it  insufficient  to  obtain  the  purposes  of  justice  :  now  ^j^TT^ 
he  has  directed  several  issues,  and  had  not  at  all  entered  in-'  v. 

to  the'ease  except  so  far  as  he  has  directed  those  issues*         *    ,  ?%n: 


3. 


The  first  issue  I  apprehend  was  directed  by  him  with  mor$ 
than  one  view,  because  if  the  lease  was  not  executed  on  thf 
day  it  bears  date  it  is  liable  to  one  consideration,  and  it  is 
liable  to  another  if  it  was  so  executed ;  if  it  was  executed  on 
the  day  it  bears  date,  then  it  was  excepted  at  a  time  when  the 
defendant  had  himself  set  the  lands  at  a  great  profit  rent :  if 
npt  executed  on  thatday ,  but  upon  a  prior  day,  then  tl\e  answer 
of  the  defendant  would  be  contradicted  in  a  material  .point* 
and  the  ease  of  the  plaintiff  supported.  The  effect  of  the 
second  Issue  w\|uld  be  merely  to  try  whether  the  rent  was 
such,  as  CQuld  be  deemed  a  reasonable  rent ;  it  is  not  at  all 
calculated  to  ascertain  whether  it  was  a  rent  set  with  a  view 
t°  give  an  advantage  to  the  defendant :  it  would  be  .a  pro* 
per  issue  if  the  question  in  the  case  were,  whether  a  fraud 
of  a  different  description  had  been  practised  on  the  plaintiffs 
is,,  if  a  landlord  complained  that  by  imposition  he  had  been 
induced  to  let  at  a  gross  undervalue  j  but  it  is  not  an  issue  that 
arrives  at  the  justice  .of  this  case ;  and  the  saiqe  observation 
applies  to  the  third  issue*  As  to  the  fourth  issue,  the  effect 
pf  it  js  to  devolve  to  a  jury  the  trial  of  a  question  which, 
With  respect  to  this  subject,  does  not  belong  to  a  jury  to  try  ; 
because  the  question  for  the  court  here  isr  whether  these 
leases  are  to  be  taken  in  a  court  of  equity  as  an  evasion  of 
the  statute  of  usury,  or  an  unfair  advantage  taken  by  the 
defendant  of  the  distresses  of  the*pla«ff  #  and  the  issue 
.^jftJild  probably  miajead  the  jury,  for  they  would  have 
tyovght  }>efpre, their  consideration,  whether  the  loans  of  mo* 
ney  was  part  of  the  bargain  made :  that  is  not  precisely  what 
a  court  of  equity  means  to  confine  itself  to ;  the  true  consi- 
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H03«       deratkxnibr  it  is,  whether  the  relation  of  debCor  toul 
pBXW        tor  was  that  which  induced  the  lease. 
**. 
^■n?wgK» —      In  all  coses  of  this  sort,  we  should  look  a  great  deal  more. 

at  the  consequences  as  they  may  affect  other  parties,  than 
at  the  parties  in  the  particular  cause ;  and  it  is  very  difficult 
So  consider  a  case  properly  in  a  court  of  justice,  if  the  par- 
ticular circumstances  be  its  sole  object:  we  must  look  to 
those  general  rules-and  principles  which  shall  guide  the  con* 
duct  of  other  persons,  and  enable  the  court  to  administer. 
Role,  thtt     justice.    One  rule  material  to.  observe  in  all  cases  of  ac* 
fcu*  bee^°eet-  count  is,  that  where  there  has  been  a  settlement  of  ne- 
tted, and  either  count,  and  either  the  account  has  been  signed,  or  a  aecu* 

signed  or  a  ae-    .         _  .      r  r    ,  ^    *         • 

curity  on  the  nty  taken  on  the  footing  of  the  account,  a  court  of  equity 
the*  court*w(u  does  not  open  that  transaction,  and  throw  it  again  between 
not  open  it,  un-  the  parties  as  if  no  such  transaction  had  happened,  unless 
traruaction  an-  ^e  evidence  which  is  produced,  (and  that  evidence  founded 

C»r  fraudu-      0n  charges  in  the  bill)  shews  the  whole  transaction  to  be  so 
nt,  upon  en-  .....  ,  .'  .     r 

dence  founded  uuquitous  that  it  ought  not  to  be  brought  forward  at  all  to 

inV't^hfrJIS  affect thc P*^ ■°tt8l*  to  **  bound*  u  *«  «ccount  im- 
and  apecifying  peached  be  a  setded  account,  or  if  an  instrument  has  been 

executed  on  the  foot  of  it,  the  court  expects  that  the  errors 

should  be  specified  in  die  bill  and  proved  as  specified :  other* 

wise  it  would  be  easy  to  overturn  the  fairest  accounts  and 

those  settled  in  the  most  solemn  manner,  when  there  happens 

to  be  any  complication  in  their  nature*    Now,  in  this  case, 

the  bill  states  two  settlements  of  accounts,  and  a  written 

engagement  for  the  loan  of  mo^ey,  and  the  bill  docs  not 

state  the  accounts  to  ha ve  been  signed  by  the  parties ;  and 

the' accounts  which  are  now  produced  were  not  left  for  the 

inspection  of  the  defendant,  nor  was  he  called  on  to  say 

whether  these  were  the  accounts  which  were  settled  on  the 

specific  days,  ornot*    (His  bnbhip  here  went  into  an  exa-i 


Power. 

— ■  -  *        lima 
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tarnation  of  the  account  of  15th  November  1790,  the  charge*        J80S. 
in  the  biB  &d  evidence  relative  thereto).  r  The  result  is       BaEW*, 
that  this  account  is  a  fabrication  j  artd  I  most  take  it  on  the      _  v. 
evidence  in  this  case  that  there  is  no  ground  for  saying  the  * 
1J008/.  15*V  w*s  not  due  on  fh*  I6th  November  i7$0,  when 
that  bond  was  given :  and  that  the  several  sums  mentioned 
in  the  undertaking  of  February  1791,  were  acknowledged 
to  be  advanced,  and  did  not  form  part  of  the  consideration 
of  the  bond. 

i 

(His  Lordship  then  examined  the  account  alleged  to  have 
been  settled  on  the  30th  June  1791,  and  the  evidence  rela* 
tive  to  it,  and  declared  his  conviction  that  that  account  as 
produced  was  also  a  fabrication.) 

*  But  I  think  there  is  sufficient  in  this  case  under  all  the 
circumstances,  to  warrant  my  going  bo  far  into  the  considera- 
tion of  the  bond  as  to  direct  the  inquiry,  whether  the  whole 
sum  was  fairly  due  either  for  money  paid,  or  for  interest  of 
itioncy,  or  for  money  agreed  to  be  paid  attd  afterwarts  paid ; 
and  if  ttie  master  shall  find  that  tiny  stirtts  which  the  de- 
fendant did  agree  to  pay  to  the  plfcirrtiff  in  consideration  of 
the  bond,  were  not  paid  to  the  extent,  then  the  bond  shall 
be  so  far  rectified.  With  respect  txPthe  matters  subsequent 
to  the  bond,  they  are  cdmpleatJy  open  >  they  are  matters  on 
Which  an  account  ought  to  be  directed. 

"  Then  the  next  consideration  is  the  leases.  On  this  sub* 
JeA  my  mind  has  been  inclined  different  ways  in  the  course 
of  the  case,-  and  I  Was  impressed  by  the  master  of  the  rolls 
having  directed  the  issues;  but  on  considering  the  case  and 
looking  into  the  defendant's  answer,  I  think  I  ought  not  to 
direct  any  issue,  for  I  think  the  evidence  on  this  subject 

?¥oi«'  I.*   *  »<Jc  *    •  * 
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■      •  t  *  v  *         * 

1803*        (putting  Griffin**  out  of  the  case)  is  clear,  plain,  and  dia* 

*~  jQpjr^  =a  tinct,  and  thfe  defendant 'has  had  sufficient  opportunity  td* 

v.  crosa-exammeone  witness  in  particular.  -  He  saysin  his  an- 

i    T°,^*?r.  ■    swcr  that  with  respect  to  the  lease  of  Toulagoxvcr,  there 

was  a  reference  to  a  person  skilled  in  the  value  of  lands, 
who  valued  it  at  fQOLper  annum:  now  either  that  person 
Was  Hastings,  or  it  was  a- person  whom  the  defendant  might 
have  produced  and  has  not ;  if  it  was  Hastings  he  ought 
to  have  cross-examined  him  ;    if  it  was  not  Hastings  hut 
some  other  person,  that  person  ought  to  have  been  pro* 
duced :  he  httsnot  done  either,  and  therefore  has  not  proved 
what  he  undertook  to  prove  on  the  subject ;  but  the  exami- 
nation of  Hastings  leaves  it  without  doubt  (as  no  other  per- 
son is  brought  forward)  that  he  is  the  person  to  whom  the 
answer  alludes  t  now  the  evidence  of  Hastings  amounts  to 
tMs,  that  he  was  called  on  to  settle  the  rent j  but  that  he 
utas  to  do  so,  considering  the  inducement  to  the  transaction 
to  be  the  lean  of  money :  if  he  was  the  person  alluded  to  by 
the  defendant  in  his  answer,  it  is  evident  why  he  did  not 
produce  him  on  hi*  part :  He  must  have  known  for  what  pur- 
pose he  was  J>n)dtic*d,  and  therefore  had  full  opportunity  to 
cvossHHCbftiuie  him  if  he  had  thought  proper.    Hastings  has 
;    distinctly  proofed  that  the  loan  of  money  was  die  inducement 
to  this  lease,  and  if  it  was,  it  vitiates  the  whole  transaction. 
When  tM  fart  I  M*ev  can  suffer  the  loan  of  money  to  be  any  inducement 
lilducew^to1  in  »'«■«***»  of  this  kind :  I  do  not  mean  advancing  money 
framing:*         by  way  of  fine  or  the  like ;  but  where  it  is  a  distinct  loan 
the**ho1e         °*  «***?  to  a  distressed  man,  for  which  security  is  to  be 
transaction.       taken  and  he  is  still  to  continue  a  debtor  for  it.    If  t  were 
'<*  to -permit  this  to  be  considered  as  a  transaction  which  ought 

to  stand,  I  should  permit  a  compleat  evasion  of  die  statute 
of  wary.   What  is  the  policy  of  the  statute  of  usury  ?  The 
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tjrue  reason  cm  which  the  legislature  has  said  that  in  bargains  1*803. 
for  money  no  more  than  a- certain  fixed  sum  shall  be  taken  dR£W 
by  way  of  interest  for  the  loan,  is  founded  on  great  prin-  v. 

ciples  of  public  policy.    First  of  all ;  it  is.  more  advantage-  '-^—r 

ous  to  the  public  that  persons  who  are  in  possession  of  mo-  Thc.  statutes 

.11  •     •Pun«t  utury 

ney  should  use  their  own  industry  in  the  employment  of  their  founded  on 
money,  than  that  they  should  sh  idle  and  take  the  benefit  of  ^it^UcJ. 
it  through  the  industry  of  others :  and  therefore  the  loan  of 
money  at  any  large  rate  of  interest  has  always:  been  discou- 
raged ;  and  as  a  state  becomes  rich,  the  interest  of  money 
is  always  diminished,  with  a  view  that  the  man  who  sits  idle 
shall  receive  as  low  a  rate  of  interest  as  can  induce  h\m  to 
lend  to  another.    But  if  a  consideration  of  any  description, 
beyond  that  rate  of  interest,  can  be  had,  the  profit  derived 
from  that  is  just  as  injurious  to  the  public,  as  if  it  wete 
taken  jn  the  shape  of  a  reservation  of  an  higher  interest* 
And  therefore  the  policy  of  the  law  would  be  completely 
defeated  if  courts  were  not  to  be  jealous  of  such  transac- 
tion* as  these,  and  were  not  to  watch  them  with  severity, 
and  be  sure  that  they  did  not  permit  persons  under  cover 
of  ordinary  dealings  between  man  and  man,  to  obtain 
an  advantage  beyond  the  legal  interest*    If  tvtxj  man  Aralnst  publio 
could  obtain  for  the  loan  of  his  money  as  high  a  rate  of  SSwT^w 
interest,  without  hazard,  as  they  do  who  employ  it  in  niake  profit  on 
trade  and  manufactures  which  are  hazardous  undertakings,  wiUHrathaZ 
no  man  would  employ  his  money  in  such  hazardous  under-  **rd*  th*uld 
takings :  the  most  industrious  of  the  people  would  be  ground  profit  ss  thoae 
down  by  the  usurers ;  they  would. get  the  profits  of  trade ;  "^XmSSu^ 
and   the    enterprising  and   industrious  trader  would  be,  undertakings, 
ruined :  one  sees  every  day,  when  traders  who  have  been 
in  the  habit  of  borrowing  become  bankrupts,  how  large  a 
share  of  their  property  is  swallowed  up  by  usurers.    There  4— 

IS  nothing;  clearer  to  my  mind  therefore  than  that  in  a  com- 
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1803,        mcrclal  country,  the  statute  of  lisury  ought  to  be  strictly 

Drew        enforced.     Here,  the  parol  evidence  proves  distinctly  thrft 

•n.  loans  of  money  were  the  Inducement  to  the  lease,  and  that 

Maw  jj  t% 

f    i     i     '  •    on  the  first  transaction,  by  a  person,  of  the  nature  Of  whose 

evidence  it  was  impossible  that  the  defendant  should  Mt 
have  notice,  ?nd  therefore  he  was  competent  to  cross*esi» 
fninc  him,  which  he  has  not  done.  Other  witnesses  speak 
to  the'same  effect ;  and  I  cannot  believe  that  Potver  was  not 
aware  of  what  the  nature  of  the  evidence  of  some  of  these 
witnesses  was,  though  that  of  others  may  have  been  a  sur- 
prise on  him* 

« 

•  -  That  brings  me  to  another  part  of  the  case  to  be  taken  in* 
to  consideration  ;  that  the  plaintiff  was  in  a  state  of  great 
distress.  It  is  said  he  did  not  deserve  much  compassion? 
that  his  distress  was  occasioned  by  his  own  misconduct ;  that 
|ie  himself  is  in  fault.  But  if  a  man  commits  a  crime  and 
-js  thereby  reduced  to  distress,  still  no  person  is  to  take  ad* 
rentage  of  his  distress,  though  produced  by  his  own  mis- 
conduct :  it  is  the  same  thing  whether  the  distress  arise  from 
imprudence,  misfortune  or  crime  ;  no  man  has  a  right  to 
take  advantage  of  it.  The  plaintiff  was  distressed,  and  be* 
ing  so,  Power  advances  money ;  m  the  first  transactions,  m 
I  collect)  Power  had  an  advantage  by  Way  of  discount  t  but 
jrhen  Preut  became  embarrassed,  some  further  advantage 
was  to  be  got,  and  these  leases  were  that  advantage*  That 
is  so  clear  upon  the  circumstances  of  the  case,  that  there  is 
.  nothing  for  a  jury  to  try.  The  first  lease  is  imputed  by  the 
**  bill  to  the  transactions  of  1790;  but  the  defendant  alleges 

that  it  was  executed  on  or  about  April  1791,  when  it  bears 
date.  Supposing  that  to  be  the  case :  it  w*s  executed  at  a 
time  when  the  land  was  actually  let  at  a  profit  rent  of  XQOL 
fer  ann.  and  it  ought  to  be  distinctly  shewn  that  DreUt  con- 
sidered the  solvency  of  Power  as  a  sufficient  compensation  to 
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hibi  for  foregoing  the  advantage  of  the  100/.  per  ann*  and 
rooetvinggOQL  from  him  instead  of  300/.  from  the  tenants. 
There  ia  nothing  in  the  case  that  can  shew  that  such  profit  wa4 
ever  in  the  contestation  of  the  parties  to  be  given  by  Drew 
merely  to  secure  20QL  per  ann.  What  then  was  the  in- 
ducement to  give  this  advantage  ?  it  was  not  to  secure  a  con- 
tinuance of  that  200/.  supposing  the  value  of  the  lands  to 
drop,  for  Fewer  had  a  power  to  determine  the  lease  by  vir- 
tue -of  the  clause  of  surrender*  It  is  evident  therefore  from 
the  nature  of  the  transaction  itself,  that  if  the  lease  waft 
executed  ia  April  1791,  it  must  have  been  with  a  view  of 
giving  the  profit  rent  to  Power*  But  supposing  that  it  was 
executed  previous  to  that  day,  .it  cannot  have  been  in  Nov* 
1790;  according  to  GriJSp's  evidence ;  but  if  about  Feb* 
1791,  then  it  h  directly  connected  with  all  the  transactions 
then  taking  place,  and  with  the  engagement  of  Power  to 
advance  the  sum  of  money :  If  it  was  not  executed  till  the 
1st  April  1791,  what  was  the  situation  of  the  parties  then  ? 
Drew  was  then  as  little  a  free  agent  as  in  Feb*  1791,  or  Nov. 
1790*  If  all  the  money  had  been  advanced  it  might  have 
made  some  difference,  though  not  a  great  deal :  the  difference 
then  would  have  been  that  Drew  would  have  stood  in  thfc 
aituatio*  of  a  debtor ;  but  as  it  was,  he  stood  in  the  ftituatidn 
of  a  debtor,  and  also  of  a  man  who  expected  to  be  relievetj. 
by  further  advances.  Then  the  second  lease  ia  obtained,  arid 
it  must  fall  if  the  first  falls,  because  a  dealing  is  established 
between  the  parties.  The  first  lepse  was  granted,  not  be*- 
cause  Power  was  the  tenant  whom  Drew  chose,  but  becausfe 
lie  was  debtor  to  Power,,  and  looking  to  farther  advances  of 
money  from  him ;  by  which  means  he  was.  put  in  his  power, 
and  did  not  deal  on  equal  terms  with  him. 


1803. 

DftKW 

v. 
Pew**. 


Under  these  circumstances,  therefore,  andeonsideringthdt 
itereure  fctietethaufevea  witness©*  who  speak  distinctly  t& 
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1808.        these  facts ;  that  ft  -  was**  part  of  the  consideration  in  the 

iBV  K1r  m  mind  of  -Power  *s  wfcH as  of  Drew  that  these  leases  should 

v.  be  given  in  ebnsequenee  of  the  advance  of  iponey  by  Power  % 

,       W^R*.  ,    and  that  they  were  the  purchase  of  that  advance ;  that  three 

of  these  witnesses  at  least  might  certainly  have  been  cross* , 
examined  by  Power,  and  probably  twp  others ;  that  he  must 
have  known  the  nature  of  the  evidence  they  were  to  give, 
and  that  he  himself  has  not  brought  forward  any  witness  to 
the  fact  that  there  was  a  valuation  put  on  the  lands  by  an 
indifferent  person,  so  that  at  this  moment  (unless  Hastings  be 
the  person  alluded  to  in  the  answer)  there  is  a  man  who 
might  have  been  brought  forward  for  the  purpose,  and  is  not 
brought  forward ;  there  is  no  reason  to  send  this  case  to  a 
jury,  where  the  only  purpose  of  seeding  it  would  be  to. 
give  an  opportunity  of  cross-examination.  There  is  suffi- 
cient to  satisfy  the  conscience  of  the  court  that  these  leases 
ought  not  to  stand* 


Reg*  Lib.  adix;  188.  "  Declare  that  the  sum  of  1,416/. 
44 14*.  9d.  for  Which  the  bdnd  bearing  date  the  30th  day  of 
44  Jime  1791-*  in  the  pleadings  mentioned  was  given  by  the 
44  plaintiff  to  the  defendant,  ought  to  be  considered  as  the 
44  balance  of  a  settled  account  between  the  patties  which 
44  ought  not  to  be  unravelled  or  opened,  except  as  the  same 
*>  may  be  falsified  as  herein  directed ;  but  declare  that  it  does 
44  not  appear  to  the  Court  that  the  papers  referred  to  in  the 
44  depositions  of  Pettr^Griffin,  and  marked  C.  and  D.  ought 
44  not  to  be  considered  as  containing  the  accounts  so  settled 
44  between  the  said  parties,  and  let  the  master  inquire 
44  what  accounts  were  actually  settled  between  the  parties 
44  on  16th  of  Nov.  1790,  when  the  bond  for  1,008/.  15*. 
44  was. given  by  the  plaintiff  to  the  defendant,  and  on  the 
44  30th  of  June .17901,  when  the  *ud  bond  for  1 ,4 10/.  14*.  9<L 
44  was  given  by  the  plaintiff  to  the  defendant,  9r  whether 
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1  such  accounts  or  either  of  thcnx  are  oris  fpnh-comlng,  or  180& 
44  what  has  Income  thereof  pespectivqly;  apdlet  the  master  dHew 
44  inquire  and  repprt  wither  the  whole  gf  said  sum  of  v. 

44  1,4167.  14*.  9rf.  was  justly  and  fairly  due  from  the  plaintiff  — •-!-* 

-*4'  at  the  date  of  such  bond  either  for  money  before  paid  or 

"advanced  by  the  plaintiff  to  or  for  the  use  of  the  de- 

44  fendant,  or  for  interest  of  money  so  paid  or  advanced,  or 

u  for  money  agreed  to  be  paid  by  defendant  for  plaintiff, 

"  and  afterwards  actually  advanced  by  defendant,  and  for 

u^  interest  x>f  such  money ;  and  let  the  master  be  At  liberty 

l\  so  far  to  falsify  the  account  on  which  such  balance  of 

44  1,416/.  149.  &/•  was  struck,  and  in  case  any  sum  which 

44  defendant  agreed  to  pay  to  or  for  the  use  of  the  plaintiff, 

44  and  which  constituted  part  of  .the  said  sum  of  1,416/.  14** 

44  9d.  shall  appear  to  the  master  not  to  have  been  actually 

44  paid  or  not  paid  to  the  full  extent,  or  in  case  it  shall  ap- 

44  pear  to  the  master  that  there  was  any  overcharge  of 

44  interest  in  stating  the  said  sum    of    1,416/.    14s.    9d. 

44  to  be  due  from   the  plaintiff  to  the  defendant  at  the 

44  ,date  of  the  said  bond ;   let  the  master  in  taking  the 

44  account  of  the  principal  money  and   interest  due  on 

44  foot  of  such   bond   as  herein   after  directed,   deduct 

44  from  the  said  principal  sum  of.  1,41$/.    14t»    9dL    so 

44  much  as  ought  to  be  deducted  therefrom,  and  compote  in- 

44  terest  on  the  difference  only ;  and  let  the  master,  take  an 

44  account  accordingly  of  the  principal  and  interest  due  on 

44  such  bond  after  the  deduction  aforesaid,  if  he  shall  find 

- u  that  any  such  deduction  ought  to  be  made  ;  and  let  the 

44  master  also  take  an  account  between  plaintiff  and  defend- 

44  ant  on  the  foot  of  all  dealings  and  transactions  between 

44  them  subsequent  to  the   date  of  said  bond ;   and  let 

44  him  also  take  an  account  of  the  judgment  debts  doe  from 

44  the  plaintiff  to  Samuil  Dixon,  W.  W.  Moony  and  Tho$. 

44  .Bourchter  respectively,  and  of  the  principal  money  and  in- 

• u  terest  due  thereon  respectively ;  and  declare  that  the  leases 
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1803.       44  now-  appearing  to  bear  date  the  lat  day  of  April  1791, 


44 
it 


Drkw        *'  and  SSth  dayof  JforcAl793>  in  the  pleadings  mentioned, 
v.  44  ought  to  be  considered  as  obtained  under  the  influence  of 

Power.  «  t^  |OM8  ma^e  and  agreed  to  be  made  by  the  plaintiff  to 
44  the  defendant,  and  as  advantages  gained  by  the  defend- 
u  ant  over  and  above  legal  interest  op  the  money  advanced 
44  by  the  plaintiff  to  or  for  the  use  of  the  defendant,  and 
"  that  the  same  ought  to  be  deemed  fraudulent  evasions  of 
44  the  statutes  for  prevention  of  usury,  and  under  advantages 
"  'taken  of  the  distressed  situation  of  the  plaintiff,  and  that 
therefore  the  same  ought  to  be  set  aside ;  and  let  the  same 
be  set  aside  accordingly.  And  let  the  master  take  an  ac- 
'"  count  of  what  said  defendant  made,  or  without  wilful 
44  default  might  have  made  of  the  lands  and  premises  com- 
44  pritsedinthe  said  respective  leases  from  the  time  of  de- 
44  f  endant's  entering  into  possession  thereof  j  and  let  the  mas* 
44  ter  aba  take  an  account  of  all  improvements  made  on  lands 
44  by  the  defendant  at  his  own  expense,  or  repaid  by  him  to. 
44  histenant  and  not  deducted  out  of  the  rents  reserved  by  the 
44  demises  made  by  the  said  defendant  to  his  under-tenants 
44  or  any  of  them;  and  let  the  said  defendant  have  credit 
44  for  same  in  the*  account  heretofore  directed  of  the  rents 
44  and  profits  of  such  lands ;  and  let  the  master  in  taking 
44  said  several  accounts  set  off  the  sums  which  defendant 
44  shall  from  time  to  time  appear  chargeable  with  for  such 
44  rents  and  profits,  first  in  discharge  of  the  interest,  and 
44  next  to  sink  the  principal  which  shall  appear  to  have  been 
44  really  due  on  foot  of  said  bond  upon  the  account  herein 
44  before  directed,  and  of  the  judgment  debts  of  which 
44  die  defendant  obtained  such  assignment  as  aforesaid,  and 
44  then  in  discharge  of  the  other  demands,  if  any,  of  the 
44  defendant  on  the  plaintiff  on  the  account  herein  before 
**  directed ;  and  let  the  master  state  die  balance  remaining 
44  due  on  the  account?  aforesaid  to  the  plaintiff  or  defendant 
44  respectively,  and  let  the  master  also  inquire  what  under- 


CA&fftlN  OHANCEHYi  »t 


*  leases  haW  been  made  of' the  said  premise*  bjr  defendant  1S0S/ 
44  prior  to  filing  plaintiff'*  bil,  and  when  wad  for.  what  .  uRBW 
4*  considerations  and  under  what  circumstances,  .and  par-  v. 

POWBI     * 

"tieldariy  what  covenants  hrtf  contained  therein  respec-  - — - 

u  tiveJv." 


i>  * 


s/ 


BATEMAN  v.  WILLOE. 

X  HE  plaintiff  being  engaged  in  a  variety  of.  litigation,,  Where  a  ver- 
about  the  year  1792  employed  the  defendant  as  his  attorney  obtained  **" 
and  solicitor,  in  which  capacity  he  transacted  business  for.  against  a  de- 

i  •        -it  i         i        i   .     ./ii  n    i'       i  •  r        fendant  who 

hunt  Ull  1799,  when  the  plaintiff  having  called  on  him  to  iur-  neglects  to  ap- 
nish  his  bills*  the  defendant  furnished  twenty  bills  pf  costs,,  trufwitota* 
seventeen  of  which  had  been  taxed,  and  were  for  regular  pro-  the  time  ap- 
fcssional  business  done  in  various  suits  to  which  the  plaintiff  £jies  of  tne  * 
was  a  party ;  one  other  bill  of  costs  was  u  for  recovery  of  co.urt  of  law» 
"  the  JKoes  jointure,"  and  there  were  two  entitled  u  miscel-  not  entertain  a 

"  laneous  business,"  one  of  which  defendant  admitted  he.!>,w^r^n  m' 

*  ....  junction  on  the 

did  not  originally  intend  to  charge  :  there  was  also  an  un-  ground  that  the 
settled  cash  account.    The  parties  having  agreed  to  reefer  the  manVwi  un- 
matter  to  two  gentlemen  of  the  bar,,  they  proceeded  in  July  conscientious, 
1800  to  settle  the  account  on  the  foot  of  the  seventeen  taxed  subject  matter 
bills  and  the  cash  account,  and  found  a  balance  of  713/.  proWdedT"1* 
11&  4d*  due  to  the  defendant,  which  was  paid  by  plaintiff:  was  competent 
it  was  agreed  that  the  other  bills  should  be  referred  to  two  yly  those**  *° 
attomies,  and  there  was  a  submission  for  that  purpose  signed  pounds  before 

*  *  *  °  the  jury  on  the 

trial,  or  before 
Vol.  L  D  d  the  court  of  law 

on  motion  for  a 
new  trial. 
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by  the  parties ;  but  that  not  being  proceeded  on,  the  de- 
fendant entered  a  rule  for  proceeding  (compromise,  being 
off!)  in  an  action  which  he  had  in  June  1800,  commenced 
in  the  Exchequer :  on  the  trial  in  Michadma*  term,  1800, 
he  gave  in  evidence  the  three  bills  of  costs,  and  recovered 
the  amount  of  them,  299/.  Bateman  conceiving  that  he 
had  good  grounds  to  impeach  this  verdict,  directed  a  mo* 
tion  to  be  made  in  the  ensuing  term,  and  filed  an  affidavit 
for  the  purpose,  but  by  some  mistake,  notice  of  the  motion, 
was  not  given  until  after  the  period  within  which,  by  the 
rules  of  the  court  of  Exchequer,  it  was  competent  to  him 
to  give  it,  and  the  court  therefore,  on  that  ground,  and 
without  going  into  the  merits  of  the  application,  refused  to 
disturb  the  verdict.  Thereupon  the  present  bill  was  filed, 
stating  that  some  of  the  business  charged  for  in  the  bills  on 
which  the  verdict  was  founded  was  done  by  Wilioe  while  in 
his  apprenticeship,  and  some,  without  having  been  employed 
by  plaintiff  as  his  attorney ;  that  there  were  unreasonable 
charges  in  those  bills  ;  that  Wilioe  had 'waived  demanding 
the  amount  of  one  of  them,  in  consideration  of  being  paid, 
the  balance  awarded  to  him  by  the  arbitrators,  and  that  he 
had  not  given  credit  for  several  sums  amounting  to  j£61 : 
15:5  1-2,  for  which  plaintiff  was  entitled  to  credit,  and 
which  were  no£  included  in  the  accounts  settled  by  the  arbi- 
trators, but  had  been  by  them  specially  excepted  by  a  memo- 
randum at  the  foot  of  the  cash  account.  And  the  bill  pray- 
ed an  account  and  an  injunction  to  restrain  WiUoe  from  pro- 
ceeding on  his  verdict.  Defendant  by  his  answer  alleged 
that  credit  had  been  given  for  much  the  greater  part  6f  those 
sums  (which  composed  the  £61 :  15 :  5  1-2)  in  an  account 
setded  in  1793,  previous  to  the  commencement  of  the  ac- 
counts in  question. 
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Mr.  Burston,  Mr*  Fletcher,  Mr.  Mhhaft^  and  Mr.  J?. 
Jmtdk  f6r  the  plltinriffinsisted,  1st.  That  the  producing  the 
second  bill  of  miscellaneous  expenses  in'  evidence  on  the 
trial,  and  taking  a  verdict  for  the  amount  of  it,  sifter  having 
agreed  to  waive  it,  was  such  an  unconscientious  proceeding 
ad  a  court  of  equity  would  relieve  against,  and  if  the 
court  has  jurisdiction  in  such  a  case,  the  fatality  which  oc- 
curred here  respecting  the  motion  for  a  new  trial,  will  not 
take  away  that  jurisdiction,  although  the  court  of  law  had 
a  concurrent  jurisdiction  if  the  motion  had  been  regularly 
brought  before  it.     A  case  of  Moore  v.  Kyan  under  similar 
circumstances,(<2)  occurred  in  this  court  in  Lord  LirrokD1* 
time,  in  which  his  Lordship  granted  the  injunction  and  or- 
dered the  accounts  as  prayed.    2.  That  supposing  the  ver- 
dict must  be  taken  to  be  now  conclusive  as  to  die  subject 
matter  of  die  action  at  law,  yet  it  appears  in  the  case  that 
a  sum  of  61/.  and  upwards  was  left  unsettled  by  the  arbi- 
trators, which  could  not  have  come  in  question  upon  the 
trial  at  law,  and  appears,  even  upon  the  answer  of  the  de- 
fendant, not  to  have  been  completely  settled  to  this  day, 
and  this  affords  a  ground  for  equitable  relief  on  the  account 
prayed  :  and  in  a  case  of  this  nature  where  injustice  has 
plainly  been  done  to  die  plaintiff,  the  court  will  willingly 
lay  hold  of  any  ground  that  will  warrant  its  interposition. 


ltfft. 


=taer 


Batsman 
v. 

WlLLOfc-. 


Mr.  Cf  Grady,  Mr.  Plttnktt>  Mr.  Franks,  and  Mr. S.Rice 
were  for  the  defendant 

Lor4  Chancellor. 

This  case  has  shewn  that  the  eagerness  of  the  parties  will 
produce  argument  where  die  matter  lies  in  a  very  narrow 
compass.    It  is  said  that  Mr.  Bateman  has  been  ill  used  by 


(a)  The  particular  facts  of  this  case  were  not  stated 
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1803.  Mr,  Wiltve^  and,  great  injustice  done  him  :  Supposing  that  to 

n.~VM  *«  Dc  the, case  ;  it  is  not  sufficient  to  shew  that  uuuttice  hat 

v.  been  done,  but  that  it  has  been  done  under  circumstances 

WiLLpB.  wtueh  authorise  the  court  to  interfere ;  because  if  a  -matter 

Wot  sufficient      it,,  .  •      .     •  •  ^    r«       •  i- 

to  shew  that  has  already  been  investigated  in  a  court  pi  justice  according 
mjusticehas      tQ  ^  cojnmon  ggd  ordinary  rules  of  investigation,  a  court 

most  be  shewn  of  equity  cannpt  take  on  itself  to  enter  into  it  again.  Rules 
L  wamntedto  are  established,  soige  by  the  legislature,  some  by  the  courts 
rWs*fft?m  themselves,  for  the  purpose  of  putting  an  end  to  litigation, 

and  it  is  more  important  that  an  end  should  be  put  to  litiga- 
tion than  fhat  justice  should  be  done  in  every  case  f  the  truth 
is,  that,  owing  to  the  inattention  of  parties  and  several  other 
causes,  exact  justice  can  very  seldom  be  done. 

Now  see  what  the  circumstances  of  this  case,  are ;  (Here 
his  Lordship  stated  the  case),  It  is  objected  to  the  verdict 
which  has  been  obtained  that  there  are  many  unreasonable 
charges, .  and  aUo  that  the  defendant  did  not  give  credit 
for  several  sums  for  which  he  ought  to  have  given  credh^ 
and  which  were  nof  included  in  the  account  taken  by  the 
arbitrators.  The  question  first  to  be  considered  is,  were 
these  objections  open  before  the  jury,  and  I  apprehend  they 
were ;  one  of  the  bills,  it  is  said,  was  waived  by  Willoe,  in 
consideration  of  the  700L  being  paid  on  the  arbitration, 
and  therefore  ought  not  afterwards  to  have  been  made  the 
subject  of  a  charge,  and  Mr.  SiUe  is  examined  to  prove  that 
fact ;  if  the  fact  was  one  which  ought  to  be  conclusive  on 
Willoe^  Silkc  might  have  proved  it  on  the  trial,  and  the  jury 
would  have  determined  whether  0attman  was  chargeable 
with  it  or  not:  Stfke  was  not  brought  forward  then,  but  is 
now  examined,  upon  what  is  in  truth  a  bill  for  a  new  trial, 
I  cannot  find  any  ground  whatever  for  a  court  of  equity  to 
interfere,  because  a  party  has  not  brought  forward  evidence 
jvhich  was  m  his  power  at -the  trial;  I  cannot  grant  a  new 


WlLlOJE. 
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It  is  also  said  that  credit  has  not  been  given  for  these  se-         1603. 
veralsuzns  composing  the  6  urn  of  ^61 :  15:5  1-2  mentioned     batsmaii 
at  the  foot  of  this  cash  account :  these  sums  are  certainly  v. 

marked  with  the  initials  of  the  arbitrators,  intimating  that 
credit  had  not  been  given  for  them :  what  does  this  amount  to  ? 
that  Bateman  had  not  produced  evidence  before  the  arbitrators 
to  shew  that  Wtlloe  was  chargeable  with  these  sums ;  it  is  not 
a  determination  of  these  gentlemen  that  he  was  chargeable 
with  them,  but  only  that  these  several  sums  were  sums  in  dis- 
pute at  that  time  between  Wtlloe  and  Bateman.  Whether 
Wtiloe  had  a  right  to  charge  them  or  not  was  a  matter  capa- 
ble of  being  laid  before  a  jury,  and  if Bateman  had  shewn  that 
he  ought  to  have  credit  for  these  sums,  credit  must  have 
been  given  him,  if  he  took  the  proper  means  for  that  pur- 
pose. Then  an  application  is  made  to  the  Exchequer  for  a 
new  trial,  which  I  understand  to  have  been  grounded  on 
the  <same  matters  that  are  made  the  ground  of  the  present 
suit,  hut  the  notice  was  too  late,  and  the  court  refused  a 
new  trial :  that  court  has  established  a  rule  necessary  for  die 
purposes  of  justice,  and  being  so,  it  would  be  contrary  to 
those  purposes  if  I  should  breakthrough  it.  I  should  render 
that  rule  nugatory,  and  defeat  justice,  if  in  every  case  where  in  caset  wfcre 
the  party  has  neglected  to  apply  in  due  time  to  the  court  of  eflfectuai  cognU 

i  l       t      u  u       .i-l  •  •'    r  sancecannotbe 

law,  he  should  be  at  liberty  to  come  into  equity  tor  a  new  taken  at  laur, 

trial.    The  inattention  of  parties  in  a  court  of  law  can  «£*  »"£ 

scarcely  be  made  a  subject  for  the  interference  of  a  court  of  complicated 

equity  :  there  may  be  cases  cognizable  at  law  and  also  in  when  a  verdict 

equity,  and  of  which  cognizance  cannot  be  effectually  taken  obtained  by 

?i  ,    .        f  °  .  . :  .         /  fraud,  or  where 

at  law,  and  therefore  equity  does  some  times  interfere  ;  as  a  party  at  law 

in  cases  of  complicated  accounts,  where  the  party  has  not  h|^«*f  o"ed 
made  defence,  because  it  Was  impossible  for  him  to  do  it  something 
effectually  at  law ;  so  where  a  verdict  has  been  obtained  by  ha^Mi  uncon- 
fraud,  or  where  a  party  has  possessed  himself  improperly  ">ienti<m» 
of  something  by  meajis  of  which  he  has  an  unconscientious  ' 
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1803.         advantage  at  law,  which  equity  will  either  put  out  of  the 

Batsman     wa^  or  restra'n  h*m  from  using :  but  without  circumstances 
v.  of  that  kind,  I  do  not  know  that  equity  ever  does  interfere 

to  grant  a  trial  of  a  matter  which  has  already  been  discussed 
in  a  court  of  law,  a  matter  capable  of  being  discussed 
there,  and  over  which  the  court  of  law  had  full  juris- 
diction. 

Now  in  this  case,  every  thing  might  have  been  discussed 
in  a  court  of  law,  and  the  result  must  have  been  that  the  court 
would  have  given  judgment  for  the  sum  really  due,  and  I  see 
no  ground  for  me  to  open  this  matter  again.  A  bill  for  a 
new  trial  is  watched  by  equity  with  extreme  jealousy  ;  it 
must  see  that  injustice  has  been  done,  not  merely  through 
the  inattention  of  the  parties ;  but  some  such  reasons  as  those 
I  have  mentioned  must  exist.  Under  these  circumstances 
this  bill  must  be  dismissed,  and  with  costs,  for  I  think  it 
unconscientious  and  vexatious  to  bring  into  a  court  of  equity 
a  discussion  which  might  have  been  had  at  law. 

Bill  dismissed  with  costs. 
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HOBHOUSE  v.  HAMILTON, 

July  10. 
X  HE  bill  in  this  case  was  filed  by  the  plaintiff  as  assignee     An  attested 

*  c  copy  of  the  me- 

of  a  judgment  affecting  the  estates  devised  to*  defendant)  morial  of  the 

for  payment  of  himself  and  other  creditors  having  charges  j^-1^"1611^  *£ 

effecting  these  estates.  The  deed  of  assignment  of  the  judg-  evidence  of  the 

menthad  been  lost,  and  was  so  charged  by  the  bill ;  but  a  8*LmcllLc  so 

memorial  of  it  had  been  duly  entered  according  to  the  act  of  the  attested  co- 
«.  *~  ^  '  x       ^      i     t.       •         e  l  py  of  the  roe- 

parliament  (9  Geo.  2,  c.  5).     On  the  hearing  of  the  cause  an  roorial  of  the 

attested  copy  of  the  memorial  was  offered  to  be  read  as  evi-  ^f1^   °*  .* 
r'  deed    is     evi- 

dence of  the  assignment  of  the  judgment  after  proof  of  the  dence   of  the 

loss  of  the  deed  of  assignment  as  charged  by  the  bill,  jristiy;  butlf 

the    memorial 

Mr.  Plunket  (for  defendant)  objected  that  the  original  dence   of  the 
memorial  should  be  produced,  for  that  the  attested  copy  of  |jon?ntfhof  ^ 
the  memorial,  when  offered  as  evidence  of  the  assignment,  ginal  must  be 
could  only  be  considered  as  the  copy  of  a  copy,  and  there-  p     ucc 
fore  not  admissible  evidence.     He  compared  it  to  the  cases 
upon  the  registry  act,  in  which  it  had  been  decided  that 
though  the  attested  copy  of  the  memorial  be  good  evidence 
of  the  fact  of  registry,  it  was  held  not  to  be  admissible  evi- 
dence of  the  contents  of  the  deed,  when  by  the  loss  of  the 
deed  it  became  necessary  to  resort  to  the  memorial  for  secon- 
dary evidence,  and  that  in  all  these  cases         memorial  itself 
was  produced,  and  it  was  the  practice  for  .ui  officer  to  at- 
tend with  it  from  the  registry  office ;  and  he  cited  lessee  of 
Colclough  v.  Doyle,  B.  £• 

The  Lord  Chancellor  admitted  the  distinction  as  ap- 
plied to  the  registry  act,  viz.  that  the  attested  copy  of  the 


Hamilton. 
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190&        memorial  is  evidence  only  of  the  fact  of  registry ;  but  that 
u~«,™,-„    if  the  memorial  is  meant  to  be  used  as  evidence  of  the  con- 

HOBHOUSE  m    ^  ' 

v.  ■  tents  of  the  deed,  the  original  memorial  must  be  produced* 

But  he  held  that  in  the  case  of  a  judgment  the  contents  of 
the  deed  of  assignment  were  mot  material ;  that  what  ap- 
peared on  record  was  the  proper  evidence  of  the  fact  of 
assignment  *  that  if  a  memorial  be  duly  entered  agreeable  to 
the  act  of  parliament,  the  party  cannot  say  the  judgment  was 
not  assigned,  and  can  only  apply  to  the  court  to  vacate  it  if 
done  widiout  authority.  His  lordship  said  he  had  had  doubts 
upon  this  point  in  another  case,  and  had  looked  into  the  sta- 
tute, and  that  he  was  of  opinion  that  by  the  true  construction 
of  the  act  the  party  is  bound  and  concluded  by  what  appears 
on  record,  although  the  assignment  might  have  been  forged, 
and  that  payment  to  the  assignee  on  record  would  be  good 
payment :  that  of  course  if  the  record  be  conclusive  as  to 
the  fact  of  assignment,  an  attested  copy  of  it  must  be  good 
evidence  of  that  fact,  and  that  there  is  no  occasion  to  pro- 
duce the  deed  of  assignment.     His  lordship  compared  it  to 
the  case  of  enrolment  of  a  deed,  the  office  copy  of  which  js 
evidence  against  the  party,  because  the  statute  makes  it  evi- 
dence ;  and  in  that  case  if  a  person  not  the  attorney  of  the 
party  acknowledges  a  deed  in  his  name,  and  it  is  enrolled  on 
that  acknowledgment,  the  enrolment  binds(a) :  it  is  consi- 
dered so  solemn  an  act  that  it  is  looked  upon  as  better  to  put 
the  party  to  seek  his  remedy  against  the  attorney  than  to  suf- 
fer it  to  be  questioned ;  and  there  are  many  cases  in  the  year 
books  to  that  effect-    So  in  this  case,  according  to  the  true 
construction  of  the  act  for  assigning  judgments,  what  ap- 
pears on  record  is  equally  binding  on  the  party,  and  the  at- 
tested copy  is  good  evidence* 

(a)  Vi<L  1  Leon.  184;  1  Solk.  38& 
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BOWLES  v.  STEWART. 

SJuly  12, 13,14. 
AMUEL  HILL  being  seized  of  considerable  estates  in   . 

.  A  renewal 

tee-simple,  and  being  possessed  of  certain  premises  on  Or-  taken  by  tenant 
mond-quay  and  in  Charles-street,  in  the  city  of  Dublin,  for  ^J^  ^  {Jveg 
the  residue  of  long  terms  for  years,  and  also  in  possession  of  »•  *  trust  for  the 
certain  premises  in  Stony-batter*  in  the  county  of  Dublin,  \n  remainder, 
under  a  lease,  the  precise  nature  of  which  was  not  clearly  as-  ™^*bfintt/ej!  . 
certained,  on  or  about  the  22d  December  1 722  duly  made  and  of  such  tenant 
published  his  last  will,  and  thereby  directed  that  the  trus-  %£%lEffi 
tees  therein  named  should  with  all  convenient  speed,  after  the  title  deeds 
his  death,  sell  to  the  best  advantage  all  his  personal  estate,  those  in  re- 
and  also  his  leases  for  years,  and  with  the  money  arising  lna",der  •  ««• 
therefrom  (if  same  should  be  sufficient)  should  pay  off  and  of  time  during 
discharge  his  funeral  expenses  and  just  debts,  and  also  the  JjJ^  0*  "2^7*" 
legacies  therein  mentioned ;  and  if  there  should  be  any  over-      Suppression 
plus,  then  he  directed  that  the  same  might  be  setded  arid  mount  to  spo." 
disposed  of  to  the  same  uses  as  his  real  estates  were  thereby  Katlc>n"»  re- 
limited.     And  as  to  all  and  singular  the  towns  and  lands  sumption  a- 
whereof  he  was  seized  of  an  estate  of  inheritance,  and  also  fuppressmff*1** 
his  leases  for  lives,  he  devised  the  same  to  the  said  trustees,      A  principalis 
in  case  the  money  arising  from  his  personal  estate  and  the  the  act  of  his 

sale  of  the  chattel  interests  should  not  be  sufficient  to  dis-  Up,1!1  in  con" 

ceanngor  sup- 

charge  his  funeral  expenses,  debts,  and  legacies,  upon  pressing deedsr 
trust  to  receive  the  rents,  issues,  and  profits  of  his  real  and  withthe  know- 
freehold  estates,  until  his  daughter  Alithea  Maria  should  *e^g«ofthe 

°  principal. 

attain  her  age  of  twentv-one  years,  or  be  married  with  their      Concealment 


of  a  material 


to 


consent ;  and  thereout  to  pay  her  100/.  per  annum,  for  her  (^sufficient 
education,  &c.  and  50/.  per  annum  to  his  brother,  and  to  *v°id  *  release 
apply  the  residue  of  the  rents  and  profits  to  what  should  person* whose* 

remain  unsatisfied  of  the  debts  and  legacies,  and  when  his  dllt7  itIWM,to 

°  *  make  the  dis- 

Vol.  I.  E  e  closure. 
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1803.         said  daughter  should  attain  the  age  of  twenty-one  years  or 
Bowles       m  case  sne  should  before  then  marry  with  the  consent  of  the 
v.  trustees,  he  devised  all  his  fee-simple  and  freehold  estates 

— ■■-  ■  ...  **  to  the  use  of  his  said  daughter  for  life  without  impeach- 
ment of  waste,  subject  to  the  unsatisfied  debts  and  lega- 
cies, and  to  the  annuity  to  his  brother:  remainder  to 
trustees  to  preserve  contingent  remainders,  remainder  to 
her  first  and  other  sons  in  tail  male :  and  in  case  his  daughter 
should  marry  with  consent  as  aforesaid,  he  directed  that  it 
should  be  lawful  for  the  trustees,  if  they  should  think  fit, 
to  grant  or  convey  any  part  of  the  fee-simple  or  freehold 
estates  to  any  husband  his  daughter  should  marry ;  and  if 
she  should  marry  before  twenty-one  and  without  consent,  the 
testator  devised  said  estates  to  his  brother  with  several  re-* 
mainders  over* 

Shortly  after  the  execution  of  this  will,  Samuel  Sill  died, 
and  his  daughter  intermarried  with  General  Phineas  Bowles* 
grandfather  of  the  plaintiff;  previous  to  which,  on  the  7th 
and  8th  of  June  1724,  deeds  of  lease  and  release  were  exe- 
cuted, by  which  the  trustees  and  executors  of  Hill\  will, 
in  consideration  of  the  marriage,  and  of  3,000/.  paid  by 
General  Borates,  conveyed  to  hin\  a  life  estate  in  the  fee 
simple  and  freehold  property,  with  limitations  over  agreeable 
to  the  will  of  Samuel  Hill;  the  3,000/.  was  paid  to  trustees 
named  in  the  settlement,  and  was  to  be  applied  in  discharg- 
ing such  incumbrances  affecting  the  real  estate  as  the  mo- 
ney arising  from  the  personal  estate  should  be  insufficient 
to  pay.  The  settlement  took  no  notice  of  the  premises  in 
Stoncy-batter  nor  of  those  in  Charles-street  or  Ormond-quay. 
However,  General  Bowles  became  possessed  of  them,  and  in 
1 734,  he  surrendered  to  Lord  Mount  Cashely  the  owner  of 
the  fee,  the  residue  of  the  terms  for  years  then  subsisting  of 
the  premises  in  Charles-street  and  on  Ormond-quay,  and  Lord 


Stewart. 
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Mount  Cashel  by  deed  of  1 3th  April  1 734,  (which  recited  the         1 803. 
leases  under  which  these  premises  had  been  held,  and  that  the      « 
interest  therein  had  become  vested  in  General  Bowles)  re-  v. 

demised  the  same  premises  to  him  for  lives  with  covenants 
for  perpetual  renewal.  General  Bowles  continued  in  posses- 
sion during  his- life,  made  leases,  and  exercised  all  other  acts 
of  ownership  over  these  premises.  On  12th  September  1749, 
he  made  his  will,  and  thereby  devised  all  his  messuages, 
houses  and  estates  on  Ormond-quay,  in  Charles-strcct%  Stoney* 
batter \  or  elsewhere  in  the  city  of  Dublin,  (except  a  cer* 
tain  tenement  in  Mary* s-abbey)  to  his  wife  for  life,  and  after 
her  decease  to  his  eldest  son  William  Phineas  Bowles.  He 
then  bequeathed  a  certain  sum  of  money  to  his  daughter, 
and  directed  that  all  the  residue  of  his  personal  estate  should 
be  divided  into  two  parts,  one  part  to  exceed  the  other  by  a 
sum  of  500/.  and  the  lesser  part  together  with  the  house  in 
Afary's-abbey  he  bequeathed  to  his  eldest  son,  and  the  greater, 
part  to  his  younger  son  ;  and  declared  the  legacies  thereby 
bequeathed  to  his  daughter  and  younger  son  to  be  in  satis- 
faction, of  all  charges  they  might  have  under  settlement  on 
his  eounty  of  Dublin  estate  ;  and  appointed  his  wife  and 
.  eldest  son  executors* 

General  Bowles  died  shortly  after  making  his  wiU,  leaving 
Alithea  his  widow,  William  Phineas  his  eldest  son  and  heir 
at  law,  one  other  son  Richard, (the  defendant  to  the  original 
bill)  and  one  daughter.  Wnu  Phineas  died  in  1760  in  the 
life  time  of  his  mother,  having  first  duly  made  his  will  (bear* 
ing  date  the  25th  June  1760)  and  devised  to  the  plaintiff  (who 
was  his  illegitimate  son,  and  who  was  then  an  infant  of  ten* 
der  years)  all  his  real  and  personal  estate  and  leasehold  in*  s 
terests,  and  all  benefit,  property,  advantage  and  interest  to 
arise  thereout  from  the  time  of  his  death  forever,  subject  to 
certain  annuities,  with  a  remainder  to  his  brother  and  sister, 
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1803.        in  case  his-said  son  should  die  within  the  age.  of  twenty-one 
Bowles       vears :  anc^  ^c  appointed  Mrs.  Hannah  Cr often  (the  mother 
v.  of  the  plaintiff)  sole  executrix  of  his  will.     Mrs.  Grojtoto 

tewart.  provecj  the  wy^  and  continued  to  act  as  executrix  until,  her 
death  in  1771  -  Some  of  the  lives  in  the  leases  obtained  by 
General  Bowks  having  fallen,  Alithea  his  widow  obtained  re  -• 
newals  ;  which,asis  usual,  were  made  to  her  in  her  own  name- 
In  October  1777  she  died*  and  on  her  death  her  only  surviving 
son  Richard  Bowles  entered  into  possession  of  all  the  estates 
of  General  Bowies,  and  also  entered  into  possession  of  the  pre* 
raises  in  Stoney-batter,  Charles-street  and  Qrmond-fuay,  He 
got  possession  of  all  the  title  deeds  relative  to  the  entire  pro- 
perty (which  had  remained  in  the  hands  of  Mrs.  Bowles's 
agent)  and  in  Trin.  term  1780,  he  levied  a  fine  sur  concessit 
with  proclamations  of  these  premises.  The  plaintiff  being 
not  quite  arrived  at  his  full  age,  and  being  ignorant  of  his 
title,  made  no  application  for  some  time  after  the  death  of 
Mrs.  Bowles,  but  at  length  having  come  to  some  knowledge 
of  the  wills  of  his  grandfather  and  father,  but  not  being 
apprized  of  the  settlement  of  1724,  nor  of  the  new. leases 
obtained  by  General  Bowie*  in.  1734,  he  made  an  applica- 
tion through  his  solicitor  respecting  the  premises  in  Stoney* 
batter*  Mr.  Richard  Bowles  referred  him  for  an  answer  to 
his  agent,  who  sent  him  a  case  on  which  an  opinion  had 
been  given  adverse  to  his  claim :  under  this  the  plaintiff  ac- 
quiesced till  1786,  when  a  further  application  being  made 
on  his  behalf  by  his  solicitor  Mr.  Sharpley  to  Mr.  R.  Bowies, 
he  was  referred  to  his  agent  Mr.  Carroll,  between  whom 
and  Mr.  Sharpley  a  communication  took  place ;  (the  particu*- 
lars  of  which  are  stated  by  the  court  in  giving  judgment)* 
The  result  not  being  satisfactory,  the  plaintiff  on  3d  Nov*, 
1789,  filed  his  original  bill  for  a  discovery  of  title  deeds; 
and  praying  to  be  decreed  to  the  possession  of  the  premises 
in  Stoney -batter,  Charles-street  m&Qrmond-quay,  and  for  an 
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Stewart. 


account  of  rents  and  profits,  and  that  the  fine  which  had        4803. 
been  levied  might  be  decreed  to  accrue  to  the  use  of  the       Bowles 
plaintiff,  and  to  have  been  levied  by  J?.  Bowles  as  his  trus-     _     v. 
tee  of  these  premises.     This  bill  went  no  higher  in  the  de- 
duction of  the  title  than  the  will  of  General  Bowles:    It 
took  no  notice  of  the  original  tenure  of  these  premises,  nor 
of  the  will  of  Samuel  Hill,  nor  of  the  settlement  of  1724, 
of  which  the  plaintiff  was  not  then  apprized. 

Richard  Bowks  answered  this  bill,  and  insisted  on  a  title 
under  the  will  of  Samuel  Hill,  and  that  General  Bowles 
could  only  be  considered  tenant  for  life  of  these  premises, 
and  had,  therefore  no  power  to  devise  them :  he  also  relied 
upon  the  fine  and  proclamations,  and  five  years'  non-claim 
as  a  bar  to  the  plaintiff's  claim. 

In  February.  1791,  the  plaintiff  wrote  a  letter  to  the  de- 
fendamt  Richard  Bowles,  expressing  a  desire  of  accommoda- 
tion, and  saying  that  "  he  would  rather  have  2,000/.  and 
u  be  on  amicable  terms  with  him  than  the  whole  property 
"  which  with  the  arrears  would  amount  to  six  thousand  in 
"  case  of  the  suit  going  on."  This  letter  was  enclosed' 
by  Mr.  Bowles,  who  was  a  resident  in  England,  to  his 
solicitor  in  Ireland,  with  directions  to  hhn  to  act  in  what* 
ever  manner  he  thought  most  advisable.  About  the  same 
time  an  application  having  been  also  made  to  Mr.  Bowles's 
solicitor  with  a  view  to  a  compromise,  by  a  Mr.  William 
Bowles,  with  whom  the  plaintiff  had  been  in  correspon- 
dence on  the  subject  of  his  claim,  he  desired  him  to  inform 
the  plaintiff  that  he  as  solicitor  for  defendant  had  laid  a 
case  before  counsel,  who  had  given  an  opinion  thereon  in 
favour  of  defendant,  and  he  therefore  thought  the  plaintiff 
could  not  succeed  in  his  suit,  and  would  not  recommend  it 
to  Mr*  Bowles  to  give  him  any  sum  of  money  as  a  matter 
of  right ;  but  that  on  Mr.  Wm.  Bowles's  account,  he  would 
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1803*        recommend  it  to  Mr.  Bowles  (his  client)  to  male  him  what 
Bowles      ever  comP^iment  ^e  should  think  proper,  on  the  plaintiff 
v.  executing  a  release  of  all  claims  and  dismissing  his  bill,  and 

throwing  himself  on  Mr.  Bowles's  generosity.  Pending  this 
treaty,  Mr.  Bowles's  solicitor  was  served  with  a  subpoena  ad 
test,  to  prove  the  hand- writing  of  his  client  to  certain  letters, 
which  he  having  declined  to  do,  conceiving  it  contrary  to  his 
duty  as  solicitor,  an  application  was  made  to  the  court  for  an 
attachment  against  him ;  this  circumstance  produced  an  appli- 
cation from  Mr.  Wm.  Bowles  to  plaintiff  on  his  behalf 
to  prevent  any  proceedings  on  the  attachment,  and  to  urge 
strongly  an  accommodation  of  the  entire  suit.  The  corres- 
pondence continued  until  it  was  at  length  agreed  that  plain- 
tiff should  accept  of  a  sum  of  450/.  in  satisfaction  of  his 
claim,  should  execute  a  release,  and  dismiss  his  bill. 

Accordingly  a  deed  bearing  date  the  14th  May  1791 
was  executed  by  the  plaintiff,  releasing  all  his  right  in  the 
most  general  terms.  A  consent  was  also  signed  by  him  for 
dismissing  his  bill,  and  it  was  dismissed  accordingly.  The 
plaintiff,  after  executing  this  release,  applied  for  a  copy  of 
the  opinion  of  council  which  was  stated  to  him  to  have 
been  given  on  the  title  of  the  defendant :  In  this  the  set- 
tlement of  1724  appeared  to  be  noticed,  which  induced 
plaintiff  to  procure  a  search  to  be  made  in  the  registry  of- 
fice, where  he  discovered  a  memorial  of  that  deed.  The 
priginal  case  was  not  produced  to  the  plaintiff,  but  it  after- 
wards appeared  thereby  that  he  was  also  entided  to  a  dis- 
tributive share  of  his  father's  personal  fortune,  which  he  was 
not  before  apprized  of,  though  the  release  was  made  in 
terms  sufficiendy  large  to  comprize  this  claim.  The  plain- 
tiff's friends  being  extremely  dissatisfied  with  the  compro- 
mise he  had  made,  a  supplemental  bill  was  filed  on  the  18th 
July  1 792,  putting  in  issue  distinctly  his  tide  as  discovered, 
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charging  that  General  Bowks  had  by  the  3,000/.  paid  on 
his  marriage,  become  a  purchaser  of  the  premises  in  ques- 
tion ;  and  praying  to  be  decreed  to  the  possession  thereof 
and  to  be  relieved  against  the  release,  as  obtained  by  fraud 
and  surprize,  and  against  the  dismissal  of  the  fonder  bill, 
and  praying  a  discovery  and  production  of  title  deeds.  To 
this  bill  Mr.  Bowks'*  solicitor  and  Mr.  Wm.  Bowks  were 
made  defendants ;  and  it  charged  that  they  had  conspired  on 
behalf  of  defendant  Richard  Bowks  to  procure  from  plaintiff 
such  fraudulent  release.  Richard  Boxvles,  the  original  de- 
fendant, having  died  and  bequeathed  the  premises  in  ques- 
tion to  the  defendant  Stewart  and  wife ;  the  present  bill  was 
filed  on  27th  January  1796,  as  an  original  bill  in  nature  of 
a  bill  of  revivor  against  the  present  defendants  as  devisees 
of  Richard  Bowks ,  for  the  purpose  of  obtaining  as  against 
them  the  benefit  of  the  former  proceedings  and  the  relief 
sought  thereby* 


1803. 


Bowles 
Stewart. 


# 
i 
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The  cause  came  on  to  be  heard  before  Lord  Clare, 
when  his  lordship  decreed  the  release  to  be  set  aside  as 
fraudulent  and  void,  and  the  plaintiff  to  be  restored  to  the 
possession  of  the  premises  in  question.  The  cause  now 
came  on,  upon  a  petition  for  a  re-hearing. 


For  the  plaintiff,  Mr.  Attorney  General  and  Mr.  O'Dwycr 
insisted  that  it  was  to  be  inferred  under  all  the  circumstances 
of  this  case  that  the  absolute  interest  in  the  premises  now 
sought  to  be  recovered  was  purchased  by  General  Bowks 
from  the  trustees.  These  premises  were  not  comprised  in 
the  settlement,  and  yet  he  appears  to  have  been  in  posses- 
sion of  them,  and  to  have  exercised  several  acts  of  domin- 
ion over  them.  If  he  were  absolute  owner,  then  the  en- 
tire interest  under  his  will  vested  in  the  father  of  the 
plaintiff ;  and  by  his  will  they  were  devised  to  the  plaintiff, 
subject  to  the  life  estate  of  Mrs.  Bowles^  who  did  not  die 
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18Q3.        until  1777 :  There  is  evidence  that  the  plaintiff  wai  then  a 


Bowles      minor :  Mr.  Bowks  got  into  possession  and  levied  a  fine, 

v-  but  that  fine  and  non-claim  cannot  be  allowed  by  a  court 

Stewart 

■  of  equity  to  bar  the  plaintiff.     Mrs.  Bowks  having  become 

by  the  renewal  obtained  by  her  a  trustee,  Richard  Bowles 
xnustalso  have  been  a  trustee,  and  having  in  his  possession 
all  the  title  deeds  and  keeping  the  plaintiff  in  utter  ignorance 
of  his  right,  no  act  done  by  him  can  bar  the  plaintiff's 
equitable  title.  Lord  Clare  was  of  opinion  on  the  authori- 
ty of  a  passage  in  Co*  Lit.(a)  that  this  fine  only  operated  as 
a  grant  and  did  not  divest  the  estate  or  work  any  legal  bar. 

As  to  the  release  which  has  been  obtained  :  it  was  pro- 
cured before  any  full  or  fair  disclosure  was  made  of  the  plain- 
tiff's tide.  It  was  obtained  under  such  circumstances  that 
it  ought  not  to  be  allowed  to  bar  the  plaintiff's  right ;  he 
was  deceived  and  surprised  into  the  execution  of  it*  It  is  con* 
ceived  in  terms  sufficiently  large  to  release  the  right  of  which 
he  then  had  no  knowledge.  Under  these  circumstances  the 
release  and  the  dismissal  of  the  bill  founded  thereon  should 
not  be  allowed  to  stand  in  the  way  of  the  relief  prayed* 

Mr.  Sauririj  Mr.  Plunkct,  and  Mr.  O'Driscoll,  for  the 
defendants. 

The  first  question  is  whether  the  plaintiff  at  the  time  of 
filing  his  original  bill  in  1 789  had  any  title  ;  and  if  he  had, 
then  whether  it  has  been  since  effectually  released.  As  to  the 
first  question  :  it  is  true  these  premises  were  not  included 
in  the  settlement' of  1724,  because  they  were  to  be  a  fund 
for  the  payment  of  debts :  but  subject  thereto  they  were 
to  be  settled  agreeably  to  the  limitations  in  the  will  of 
Samuel  HtU.  There  is  no  evidence  of  their  having  been 
purchased  by  General  Bowks f  nor  any  sufficient  ground  for 

(a)  Co.  Lit.  332. 6. 
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presuming  it;  then  the  freehold  leases  obtained  by  General         1803* 
'Bowles  having  been  grafted  on  the  original  leases,  are  to  be     .bowlk* 
-considered  as  subject  to  the  same  limitations  which  these  v. 

leases  are  made  subject  to  by  the  will  of  Samuel  Hill ;  and 
'Although  Gen.  Bowles  took  upon  himself  to  dispose  of  them 
by  his  will  be  had  no  fdwer  so  to  do.     On  his  death  Mrs. 
Bowles  became  tenant  for  life  under  the  will  of  Samuel  Hill 

•  »  J  '  •  9 

with  remainder  in  quasi  tail-to  her  first  and  other*  sons. 
Wilham  Phinehs  the  eldest  son  did  no  sufficient  act  to  bar 
the  intail,  for  his  will  cannot  be  considered  as  sufficient  to 
do  so :  and  therefore  he  having  died  without  lawful  issue, 
"R.Bowles  his  next  brother  (the  original  defendant)  became 
entitled  on  the  death  of  their  mother  in  1777,  when  he  en- 
tered,  claiming  tide  under  the  will  of  Samuel  Hill  and  the 
grafted  interest  taken  by  General  Bowles;  and  by  the  opera- 

r  •  •  • 

tion  of  both  he  became  quasi  tenant  in  tail  of  these  purchased 
leases.  In  1780,  he  levied  a  fine  >wr  concessit  with  procla- 
mations.  Plaintiff  was  then  of  age  and  no  claini  was  made 
by  him  until  the  bill  filed  in  1789 :  this  fine  therefore  is  a 
bar  of  any  tide  the  plaintiff  could  originally  have  pretended 
to.  His  estate,  if  any,  was  previously  turned  to  a  right  by  the 
adverse  possession  of  Richard  Borvles :  there  was  no  privity 
between  him  and  Richard  Bowles  to  prevent  the  fine  and 
non-claim  barring:  the  renewals  which  were  taken  did  not 
create  any  trust  as  between  them  ;  they  might  have  given 
the  plaintiff  a  tide  to  some  equitable  relief,  but  R.  Bowles 
entered  and  was  in  possession  claiming  an  adverse  equitable 
title  as  well  as  the  legal  title ;  and  therefore  there  is  nothing  to 
prevent  this  fine  and  non-claim  operating  as  a  bar.  Though 
it  is  not  a  fine  of  the  highest  kind,  yet  it  was  such  as  only 
could  be  levied  of  this  sort  of  estate,  and  proclamations  hav- 
ing been  made  upon  it  according  to  the  statute,  it  must  bar. 
The  passage  in  Littleton^  on  which  Lord  Clare  relied  does 
not  apply  to  this  case.  Then  even  supposing  the  plaintiff's 
Vol.  I.  F  f 
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1803.       'title  not  originally  barred,  the  release  which  Jte  ha?  freely 
Bo  w  le  s      executed  has  put  an  end  to  it,  and  there  are  no  circumstances 
v.  of  improper  conduct  in  the  obtaining  of  it  which  will  war- 

rant the  court  in  setting  it  aside  ;  the  defendant  Richard 
Bowles  positively  denies  by  his  answer  having  intended  any 
fraud  or  concealment,  and  took  no  part  in  the  means  used 
for  procuring  the  release.  With  respect  to  the  solicitor  for 
Mr.  Richard  Bowles,  it  was  submitted  thtf  he  was  iinpro- 
perly  made  a  party ;  he  had  acted  merely  in  the  capacity  of 
(Solicitor,  and  with  zeal  for  the  interests  of  his  client ;  and 
the  respectability  of  his  professional  character  (to  which 
there  was  a  very  full  testimonial)  rendered  it  impossible,  to 
suspect  him  of  a- fraudulent  intention. 

< 

July  14.  Lord  Chancellor. 

•  This  is  a  case  of  considerable  obscurity  in  many  parts,  and 
that  obscurity  makes,  me  anxious  that  the  principle  on  which 
I  think  the  case  ought,  to  be  decided  should  be  fully  under- 
stood. 

*  * 

« 

The  circumstances  of  the  case  are  these :  Samuel  Hill  hav- 
ing  an  only  daughter,  and  having  considerable  freehold  es- 
tates, part  fee-simple,  part  held  under  leases  for  lives  renew- 
able for  ever  and  for  lives  without  covenant  of  renewal,  and 
being  possessed  of  some  chattel  interests  and  other  personal 
fortune,  makes  his  will  and  disposes  of  his  property 
thus— -(His  Lordship  then  stated  the  will  of  Samuel  Hilt). 
In  consequence  of  this  disposition  the  leases  for  lives  as 
well  as  the  estate  of  inheritance  were  settled  by  the  will  in 
strict  settlement,  and  the  personal  estate  and  leases  for  years 
were  vested  in  trustees  upon  trusts  which  made  it  their  duty 
to  convert  the  leases  for  years  into  money  and  apply  the  pro- 
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duce  in  payment  of  debts  and  legacies,  and  in  case  that        1803* 
fund  shooldnotbeaufficient,the  deficiency  was  to  be  supplied      Bowles 
out  of  the  rents  ahd  profits  as  mentioned  in  the  will  j  but  v. 

if  there  should  be  any  surplus,  the  capital  of  that  surplus  — T  WART>^ 
was  to  be  settled  in  the  same  manner  as  the  real  estate.  Sup- 
posing therefore,  there  was  a  surplus  arising  from  the  sale, 
that  surplus  i^ould  vest  absolutely  in  the  first  son  of  Alithea, 
on  his  birth,  and  be  transferable  to  his  personal  represen* 
tative. 

This  will  was  made  in   1722,  proved  in  May   1723, 
and  the  settlement  is  dated  June  1724,  so  that  this  lsqiy 
married  within  a  year  after  the  death  of  her  father ;  conse- 
quently there  could  be  very  little  accumulation  of  rents 
and  profits  to  add  to  the  fund  for  payment  of  debts.     On 
her  marriage  a  settlement  was  executed  by  which  the  trus- 
tees gave  to  the  husband  a  life  interest  in  die  fee-simple 
estates  and  leases  for  lives  ;  the  settlement  is  silent  as  to  the 
amount  of  the  personal  estate  or  leases  for  years,  but  it  pro- 
ceeds on  the  apprehension  that  they  would  not  be  sufficient 
for  the  payment  of  the  debts  and  legacies,  for  a  sum  of 
3,000/.  was  paid  to  other  trustees  named  in  the  settlement, 
which  sum  was  to  be  applied  in  paying  such  incumbrances  on 
the  real  estates  as  the  money  arising  from  the  personal  and 
leasehold  estates  would  not  extend  to  pay.  As  the  settlement 
is  silent  with  respect  to  the  surplus,  there  is  strong  ground  to 
presume  from  thence,  as  well  as  from  providing  this  other 
fluid  for  the  payment  of  the  debts  and  legacies  that  in  the 
contemplation  of  the  parties  there  would  be  no  surplus- 
It  does  not  materially  affect  the  decree  whether  there  was 
a  surplus  or  not,  for  the  title  of  the  plaintiff  is  equally  clear 
in  either  case.     If  there  was  no  surplus,  as  the  debts  and 
legacies  must  now  be  presumed  to  be  paid,  it  must  be 
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1803*        presumed  they  were  paid  out  of  the  fund  appointed  for 

Bowles      t^le^r  payment  >  and  that  the  lease*  for  years  were  sold  far 

v.  that  purpose,  that  is  the  fair  presumption,  and  it  is  also 

^ — WART*    corroborated  by  another  circumstance,  (viz*)  that  according 

to  the  terms  of  this  will  the  trustees  were  to  retain  pos* 
session  of  the  leasehold  estates  till  the  debts  were  paid,  and 
the  rents  as  well  as  the  produce  by  sale  were  applicable  to 
pay  the  debts  and  legacies ;  and  the  daughter  could  take  no- 
thing but  what  should  remain  after  payment  of  the  debts 
and  legacies,  and  it  would  have  been  a  breach  of  their  duty 
as  trustees  to  permit  her  or  her  husband  to  receive  these 
rents,  if  the  debts  were  not  paid.  These  leasehold  interests 
also  were  to  expire,  one  in  1T45,  and  the  other  in  1757  ; 
there  is  therefore  a  strong  ground  for  presuming  that  the 
trustees  actually  sold  the  leasehold  estates,  and  that  they 
sold  them  to  General  Bowie*  ;  it  was  natural  that  he  should 
become  the  purchaser,  and  his  getting  into  possession  of  them 
is  evidence  that  the  trustees  did  execute  their  trust  by  sale ; 
.  and  an  auxiliary  fund  being  provided  in  the  hands  of  the 
other  trustees,  it  is  to  be  presumed  both  sets  of  trustees 
did  their  duty,  and  that  General  Bowks  got  into  possession 
by  lawful  tide. 

» 

Then  being  in  possession,  in  1 734  he  surrenders  the  leases 
and  takes  a  new  grant  of  a  different  description,  to  which 
none  of  the  trustees  were  parties  :  it  is  fair  to  infer  from 
thence  that  he  had  assignments  of  these  leases  :  it  is  to  be 
supposed  the  agents  of  Lord  Mount  Cashei  took  care  that 
he  had  a  title  which  enabled  him  to  make  a  valid  surrender 
of  the  former  leases.  There  is  no  trace,  I  presume,  of  any 
such  conveyance  in  the  register  ;  I  do  not  wonder  at  it :  it 
was  not  important  that  they  should  be  registered,  for  if  these, 
interests  were  purchased  by  General  Bw»k$  with  intent  im- 
mediately to  obtain  a  different  interest  in  himself,  the  leases 
being  gone  by  being  delivered  up,  and  no  other  person  capa- 
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ble  of  making  any  tide,  but  the  trustees  under  the  will :         1803. 
that  General  Bowies  should  omit  to  make  his  title  quite  com-      Bowles"" 
pkte  is  not  so  extraordinary  as  it  would  be  to  impute  to    oTE^AllT 
the  trustees  what  must  be  imputed  to  them,  if  these  leases  ' 

for  yean  were  not  sold*  General  Bowks  acts  therefore  as 
owner  of  these  interests ;  it  is  clear  he  must  be  taken  to  have 
disposed  of  them  by  his  will,  because  he  had  no  other  pro- 
perty that  would  answer  the  description  of  u  his  Dublin 
"  estates,"  except  that  in  Martfs-abbetft  which  was  specifi- 
cally devised:  he  gives  to  his  wife  for  life,  and  she  having 
proved  his  will  and  taking  other  benefits  under  it,  must  be 
presumed  to  have  entered  under  his  will,  unless  the  contrary 
be  shewn ;  for  if  she  refused  to  take  these  estates  and  insist- 
ed on  another  right,  she  ought  to  have  renounced  all  benefit 
which  she  took  under  the  will.  If  she  had  claimed  against 
the  will  it  would  have  been  to  her  own  injury ;  for  it  is 
evident  from  his  will  that  part  of  the  3,000/.  had  been 
applied  in  paying  off  the  incumbrances  on  Samuel  HtWs 
estate,  and  that  that  3,000/.  was  a  subsisting  charge  for 
the  benefit  of  the  children  ;  and  die  eldest  son,  if  she 
had  claimed  against  the  will,  would  have  had  a  right  to 
have  them  sold  to  clear  off  the  debts.  It  is  fair  there* 
fore  to  presume  that  these  estates  were  vested  by  law- 
ful tide  in  General  Bowles;  that  when  he  surrendered 
the  leases  he  did  a  lawful  act,  and.  when  he  took  the  new 
leases  that  he  took  what  he  had  power  to  dispose  of.  If  on 
the  contrary  theseleasehold  interests  never  were  conveyed  to 
bun  by  the  trustees ;  the  consequence  would  be  that  they 
were  stUl  tobe  considered  as  money,  and  then  the  new  estate 
which  he  took  would  be  considered  as  an  accessary  to  the  old 
which  he  had  surrendered,  (and  if  taken  in  fee-simple  it 
Would  be  the  same  thing)  and  being  by  the  will  of  Samuel 
Hill  converted  into  money,  and  no  body  having  a  right  to  alter, 
their  quality,  and  therefore  for  the  purposes  of  the  entail  to 
be  taken  as  money ;  they  consequently  would  vest  absolutely 
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1803.        in  the  first  son.  Either  way  therefore  the  plaintiff  has  a  title, 
Bowles      un'esa  **  appears  that  something  has  happened  whkh has  de- 
x>.  prived  him  of  title,  either,  by  deed  executed  by  himself,  or 

by  lapse  of  time  or  by  some  act  done  by  the  person  in  pos- 
session since  the  death  of  Mrs.  Bowles. 


Stewart. 


Suppression  or       AH  the  obscurity  which  belongs  to  this  case  arises  from 
dfeed*  byan       ^e  suppression  of  the  instruments  that  coukl  throw  Iifcht  on 
agent,  attri-        h:  that  suppression  from  the  time  of  the  death  of  Ahthea 
principal  as  if    Bowles  is  attributable  to  Richard  Borvles;  that  is,  attributa- 
fMfaT*!  d£>   k*e  to  hjm  through  his  agent,  for  he  was  a  gentleman  resid- 
ing in  England,  knowing  little  of  his  property  here  except 
through  his  agents  ;  but  I  must  consider  him  as  to  this  suit, 
as  if  the  suppression  was  with  his  full  knowledge  ;  and  that 
suppression  a  court  of  equity  must  consider  as  uncenscien* 
tious.     If  there  had  been  actual  spoliation  of  deeds  by  Mr. 
Bowles,  every  thing  Would  be  presumed  against  him  and  in 
favour  of  those  setting  up  a  prima  facie  title:  it  would  b* 
presumed  (if  necessary)  that  either  by»actual  conveyance  or 
by  some  other  means  such  tide  vested  in  General  Bowles** 
enabled  him  to  make  this  disposition,  and  though  nothing  of 
actual  spoliation  appears,  yet  there  isa  complete  suppression, 
which  for  the  purposes  of  this  suit  is  equal  to  spoliation, 
and  as  against  Richard  Bowles  is  a  ground  for  presuming  a 
title  in  General  Bowles* 

What  were  the  rights  of  the  parties  interested  in  this  pro- 
perty with  respect  to  the  deeds  relating  to  it  i  General 
Bowles  was  tenant  for  life  of  the  freehold  under  the  settle- 
ment and  either  absolute  owner  of  the  leasehold  estates  re- 
newed by  Lord  Mount  Cashed  or  a  trustee  for  the  persons 
claiming  under  the  will  of  Samuel  HHl :  the  title  deeds 
must  be  presumed  in  his  possession  at  his  death ;  then  Mrs. 
Bowles  succeeded,  whether  her  title  was  under  his  will  or 
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under  the  will  of  Samuel  Hill :  she  was  therefore  entitled        1803* 
to  the  possession  of  all  the  title  deeds.    According  to  the      Bowles 

usual  practice  thc(a)  title  deeds  remain  with  the  tenant  for  v.  < 

Stewart 
life,  and  nothing  could  be  more  mischievous  than  to  allow   — : — — 1 

that  possession  by  tenant  for  life,  to  be  converted  into  a  frau-  T*nant  fjjr  , 
dulent  suppression  of  the  real  title  to  the  prejudice  of  those  the  possesion 
£&  remainder.  Besides  she  was  personal  representative  of  ^dL 
the  General  with  her  son  and  on  his  death  became  the  only 
representative.  She  took  on  herself  to  act  with  respect  to 
this  property ;  she  renewed  the  leases,  and  acted  not  as  if 
•he  meant  to  injure  any  person  entitled  after  her ;  it  must  be 
presumed  that  all  these  instruments  were  in  her  custody  at 
the  time  of  her  death  ;  it  is  clear  that  one  instrument  (& 
HiU\  will)  was  in  the  hands  of  her  agents.  The  agents 
employed  for  her  became  the  agents  of  Richard  Bowleg  and 
they  .considered  all  these  deeds  as  to  be  held  by  them  for 
him :  this  was  a  mistake ;  i£  Richard Bowles  was  the  pereenal 
Representative  of  Mrs*  Bowles,  it  was  their  duty  to  give 
them  to  him  as  such,  but  if  not,  they  had  no  right  to  give 
them  to  him  to  the  prejudice  of  the  persons  who  had  an  in- 
terest in  them,  nor  was  the  circumstance  of  their  being  his 
agents  a  ground  for  concealing  them. 

But  besides  ;  the  leases  having  been  obtained  by  General 
Bowie*,  and  Mrs.  Bowie*  being  entitled  as  tenant  for  life 
under  his  will,  she  renewed  these  leases  ;  she  stood  then 
exactly  in  the  character  which  Gen.  Bowie*  did  :  if  he  was 
is  trustee,  she  became  a  trustee  also,  for  whom  ?  not  for 
Richard  Bowleg  but  for  Wnu  Phineas,  under  the  will  of 
Gen.  Bowie*  or  under  that  of  her  father,  after  her  own  death. 
Then  on  her  death  the  legal  estate  vested  in  Richard  Bowie*, 
and  he  levied  a  fine.  But  he  took  as  her  heir,  and  as  claim- 
ing the  legal  interest  under  her,  and  therefore  he  took  it  as 


—  .....  w-~ — ▼-»  — —  — — -—  -"»—  —  — 

(a)  Vid.  1  Fee.jun.  76  ;  8  Vci.pm.  320. 
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1803.        she  did,  only,  at  trustee.    If  he  had  had -the  trtttt  tide  in 
Bowles       himself,  the  two. titles  would  have  united  in  Ma  person  ; 


v.  these  titles  however  did  not  unite j  but  Richard  BowleshaA 

-, —  the  legal  title  as  trustee,  and  had  possession  of  every  docu- 
ment that  could  shew  the  equitable  title  to  be  in  another. 
Then  Richard  Bowles,  being  ia  this  character,  a  trustee 
for  the  plaintiff,  the  plaintiff  claiming  under  the  will  of 
his  father  makes  an.  application  to  him,  mistaken,  un- 
questionably with  respect  to  the  particular  property,  for  he 
was  then  ignorant  of  his  real  tide,  all  the  instruments  which 
could  shew  it  being  out  of  his  possession.     I  do  not  impute 
to  Richard  Bowles  that  he  actually  knew  the  tide  was  in 
his  nephew ;  but  he  acted  under  the  direction  and  by  the  ad- 
vice of  others. who  did:  he  may  have  thought  that  the  title 
was  in  himself;  but  that  cannot  alter  the  title  nor  has  liability 
to  answer  the  cestui  que  trust,  when  called  on.  Upon  this  ap* 
plication,  he  was  referred  to  the  agent  of  Richard  Bowles;  and 
matters  stood  in  this  way  from  the  death  of  Mrs.  Bowies, 
in  1777;  and  it  is  very  immaterial  whether  the  plaintiff  was 
of  age  or  not.  The  application  made  by  Mr*  BiaAeh/  was  con- 
fined to  Stohey-batter,  and  the  answer  was,  the  statement  of  a 
case,  and  an  opinion  given  on  it  from  whence  it  appeared  that 
he  had  no  tide.   Thus  it  remained  till  1 786,  and  then  further 
applications  being  made  in  consequence  of  an  impression  on 
the  minds  of  the  friends  of  this: young  man,  Mr.  Bowies  re* 
fgrred  to  Mr.  Carroll,  and  upon  one  of  these  applications, 
Sharply  having  observed  that  the  plaintiff  was  kept  out  of 
his  property  and.  was  in  distress,  .Carroll  replied  that  he 
did  not  think  it  was  plaintiff's,  property ;  that  Bowles  had 
levied  a  fine  and  suffered  a  recovery,  and  that  a  court  of 
equity  would  not  meddle  with  it;  "  you  say  your  client  is 
"  poor ;  he  need  not  go  to  law  with  Mr.  Bowks,  who  is 
^  worth  200,000/. .  but  try  your  hand,    and  time  will 
"  shew."    This  is  the  answer  which  the  agent  of  the  trus- 
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tie  gives  to  the  testuique  trust,  instead  of  offering  to  produce        1§Q& 
the  instruments  from  which  he  might  see  whether  he  was      bowlrs 

hie  trustee  or  not:  instead  of  doing  so,  Carroll  relies  on  v. 

Stewart 
the  fine*  which  therefore  it  is  evident  had  been  levied  for 


VI  T  *■ 


the  special  purpose  of  barring  this  claim,  there  being  some 

apprehension  of  it :  is  a  trustee  thus  to  set  his  cestui  que  trust 

at  defiance  I  this  cannot  be  considered  as  language  fit  to  be 

held  by  a  trustee ;  it  was  hard  language  to  hold  to  this  young 

man,  even  supposing  there  was  no  trust,  but  that  it  had 

beta  a  legal  estate  of  inheritance,  and  that  he  had  got  into 

his  possession  the  title  deeds  which  ought  in  conscience  to  be 

produced  to  all  the  family.    The  suppression  of  the  deeds  SemhU,  sap-, 

would  hi  my  mind  have  formed  a  strong  ground  for  the  m-  S^dTa  strong 

tervention  of  a  court  of  equity  to  prevent  the  fine  from  ope-  p™™1  for  th« 

"  .  .   ?,    •  .      \         ...  0  interference  of 

catftig,  the  person  entitled  having  been  kept  in  ignorance  of  *  court  of  equi- 
his  title  by  that  suppression :  but  there  can  be  no  doubt  that  2eopS»tk«ef 
in  ttft  case  of  a  trustee,  it  affords  a  ground  for  relief  not-  »  fine,  even  in 
withstanding  any  length  of  time.    The  plaintiff  is  thus  held  iegd*esute. 
out  by  retaining  the  deeds  and  by  opposing  the  wealth  of    Clea* Lin  the 
Mr.  Bowles  to  his  poverty,  and  at  length,  in  1789,  a  bill  estate. 
is.filed».  in  the  grossest  ignorance  of  his  case,  there  having" 
been-  no  disclosure  of  his  title.  Now  Richard  Bowles  ought 
not  ta  have  kept  the  plaintiff  in  ignorance  of  the  facts  of  his 
ease ;  he  was  bound  in  conscience  to  disclose  diem ;  how- 
ever he  put  in  his  answer,  and  he  (or  rather  his  agents)  must 
have  been  aware  of  the  suppression  of  fact  in  that  answer ; 
he  states  nothing  of  the  settlement  of  17*24,  but  relies  on 
the  will  of  S.  Hilly  as  die  instrument  under  which  he  claims ; 
and  he  refers  to  the  will  as  being  in  the  ecclesiastical  court, 
when,  at    that  moment   it  was  in    his    agent's    posses- 
sion.   In  1791,  the  cause  is  nearly  brought  to  an  hear- 
ing; Mr.  Bowies'*  solicitor  is  called  on  to  prove  a  letter ;  he 
refuses  to  do  so,  and  amotion  is  necessary  to  compel  him. 
Vol.  I.  O  g 
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1803.        It  is  no  breach  of  confidence  in  a  solicitor  to  proVe  his  client's 

Bowles      h^nd- writing;  he  was  bound  to  do  so  *  the  court  held  him 

v.  so  bound  and  granted  an  attachment  against  him,  and  he 

knew  he  was  bound,  yet  made  it  a  matter  of  conscience  to 

of  confidence  in  Put  the  plaintiff  to  this  difficulty* 
a  solicitor  to 

{>rovc  client's 
land-writing ;        The  plaintiff  then  being  in  great  distress  makes  a  pro- 
do  so  if  called    P0^  which  leads  to  a  correspondence,  and  that  ends  in  a  re-* 
open.  lease.     Now  I  think  that  release  cannot  be  insisted  on ;  it  is 

made  by  the  plaintiff  in  entire  ignorance  of  facts  which  the 
defendant  had  in  his  power  to  make  known  to  him ;  it  is  there-* 
fore  unconscionable  to  hold  him  to  it :  that  alone  would  be 
a  sufficient  ground  for  avoiding  it*  If  a  trustee  keeps  his 
cestui  que  trust  in  ignorance  of  the  facts  which  make  his 
title,  and  the  cestui  que  trust  files  his  bill  in  ignorance,  and 
then  from  not  knowing  how  to  put  his  questions,  he  gets 
no  answer  as  to  those  facts,  and  in  such  a  situation  releases, 
I  think  such  a  release  cannot  stand :  if  the  release  had  been 
executed  after  a  full  and  fair  disclosure,  it  might  be  dif- 
ferent. Pusey  v.  De  Bouverie(J>)  is  not  near  so  strong  a 
case  as  this ; .  the  only  thing  the  sister  was  ignorant  of  there, 
was  the  amount  of  her  father's  fortune,  which  the  court 
thought  a  sufficient  ground  for  setting  aside  the  release*  The 
truth  is,  when  transactions  of  this  kind  are  between  parties 
standing  in  such  relations  to  each  other,  they  ought  to  be  con* 
ducted  with  all  imaginable  fairness :  that  relationship  made 
it  a  matter  of  conscience  in  R.  Bowles  to  disclose  to  this, 
young  man  what  his  title  was  before  he  made  the  release. 

There  is  another  ground :  It  is  manifest  from  the  corres- 
pondence that  this  release  was  wrung  from  the  distress  of 
the  plaintiff,  and  under  an  idea  that  the  consideration  mo- 
ney was  the  bounty  of  Mr.  Bowks  ;  it  was  so  represented 
by  Mr.  Bowles's  solicitor,  who  was  then  in  possession  of  the 

(a)  Vid.  2  Ves.jwu  15*.  (*)  3  P.  Wms,  315. 
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settlement  of  1724,  on  which  he  had  taken  an  opinion,  from  1803. 
whence  it  appears  that  he  himself  considered  it  a  matter  to  be  Bowlk" 
discussed  to  whom  the  property  belonged.  Under  these  cir- 
cumstances he  extends  the  release  not  only  to  the  matters 
in  question  in  ^lis  cause,  but  to  all  claims  and  demands 
whatever  ;  treating  this  as  nothing,  but  representing  him- 
self as  having  with  difficulty  prevailed  cm  Mr.  Bowies  to 
give  so  large  a  sum  as  450/.  well  knowing  at  the  time  •    -  -  - 

from  Mr.  Smith's  opinion,  that  the  plaintiff  was  entitled  to 
a  larger  sum,  and  therefore  throwing  into  the  release  those 
general  words  which  in  the  view  and  contemplation  of  the 
plaintiff  were  nothing.  This  would  be  sufficient  to  avoid 
the  release,  as  not  being  obtained  according  to  good  faith ; 
for  the  plaintiff  entered  into  it  under  the  idea  that  the  so- 
licitor was  his  friend,  expresses  his  obligations  to  him,  and 
conceives  it  to  be  a  mere  bounty  as  it  had  been  represented 
to  him.  I  think  therefore  this  release  must  be  set  aside  as 
unfairly  obtained  under  a  suppression  of  plaintiff's  rights, 
and  also  as  extending  beyond  what  was  in  the  view  of  the 
parties. 

As  to  Mr.  Bowles's  solicitor,  he  was  acting  for  his  cli-  A  ■?M*ta»  •»• 
*      «•     i  ,.  .         i-i         i.    i?.  •      «»tinyhw cli- 

ent ;  but  his  duty  as  a  solicitor  did  not  bind  him  to  assist  em  in  obtaining 

his  client  in  an  act  of  injustice :  I  am  sorry  a  man  who  has  fe^^j!^™* 
had  so  ample  a  testimonial  to  his  character  should  have  been  made  a  party; 
led  into  such  a  mistake,  but  his  zeal  for  his  client  has  carried  cotU  jftne 
him  too  far;   he  has  properly  been  made  a  party  ♦     He  principal  be  not 
was  an  acting  party  in  the  transaction  and  properly  brought 
to  a  hearing,  and  ought  to  be  chargeable  with  the  costs  so 
far  as  they  relate  to  the  release,  in  case  they  canBot  be  re- 
covered from  Richard  Bqwles. 

As  to  the  general  title  of  the  plaintiff  therefore,  I  think 
this  release  cannot  operate  to  affect  it,  but  ought  to  be  set 


^  * 
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1803.  aside  ;  and  I  think  the  tide  of  the  plaintiff  is  as  cettui  que 

Bowles  trust  t^  Richard Bowleg  and  therefore  that  the  fine  (what . 

v.  ever  operation  it  might  have  had  if  the  legal  title  was  in 

Stewart,  ^am)  cannot  bar  the  equitable  title  of  the  person  claiming  as 


Semble,  a  fine  cestui  que  trust  under  him.  Therefore  I  aUtt  not  enter  into 
gins  to  operate  the  consideration  how  far  aqch  a  fine  could  or  could  not  ope* 
?*^  ""^  rate  as  a  bar  in  another  case ;  it  would  require  consideration* 
cutioo.  The  impression  on  my  mipd  is  that  it  would  not  operate  as 

a  bar  under  the  statute,  but  merely  as  a  grant,  there  having 

been  no  execution  to  make  a  seisin  in  the  conuzee,  who 
,  ,  would  not  therefore  claim  by  force  of  the  fine*    I  do  not 

deliver  any  opinion  what  difference  \%  would  make  in  such 

f»  case,  if  execution  had  been  sued. 

What  has  been  said  applies  to  the  premises  in  Charles- 

m 

street  and  Ormond-fuayf. and  the  decree  of  Lor$  &*▲&£  is 
right  with  respect  to  these  premises,  except  so  far  as  it  omits 
\o  direct  a  conveyance  to  the  plaintiff,  and  it  is  right  alsQ 
so  far  as  it  directs  the  release  to  be  set  aside,  and  the  leases 
to  be  handed  over ;  the  direction  as  to  the  rents  and.  profits 
and  the  personal  estate  of  E.  is  proper ;  with  respect  to  the 
account  of  rents  and  profits,  the  ASOL  which  has  been  rc- 
peived,  must  be  given  credit  for.  Then  as  to  Stoncy+toUer 
an  inquiry  must  be  directed. 


The  decree  "  affirmed  said  former  decree,  so  far  as  it 
"  set  aside  the  release  obtained  from  the  plaintiff,  and  de- 
IC  clared  that  the  leasehold  estate  on  Ormond-quay  and  in 
"  Charlts-streetx  ought  to  be  deemed  to  have  been  vested  in 
"  General  Phineas  Bowles  by  virtue  of  the  lease  obtained  by 
u  him  in  1T34  from  Lord  Mount  Ca$hell>  for  three  lives 
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44  with  covenant  for  perpetual  renewal,  tidier  for  his  oWtf        1803. 
44  benefit,  as  having  purchased  the  leasehold  interest  for      Bowles"™ 


it 


vears  which  Samuel  Hill  had  therein,  or  in  trust  for  the  v. 


44  purposes  to  which  the  leasehold  estates  for  years  of  Samuel 
44  Hill%  were  applicable  under  his  will :  and  that  in  either 
u  case  the  absolute  property  therein  ought,  to  have  been 
44  deemed  to  have  vested  in  his  eldest  son  Wlil&am  Phineas 
44  Bowles > subject  to  such  interest  as  his  mother  might  claim 
u  therein,  either  under  the  will  of  General  Bowles,  or  un- 
44  der  the  will  of  Samuel  Hill:  and  that  General  Bowie* 
44  having  no  other  estate  in  the  city  of  Dublin  to  answer  the 
44  devise  in  his  will  except  the  house  in  Mary's-abbey  specie 
44  fically  given  to  William  Phineas  Bowleg  AUthea  Maria 
44  ought  to  be  deemed  to  have  entered  on  the  tenements  on 
44  Ormand-fuay  and  in  Charles-street,  after  the  death  of 
44  General  Bowles^  by  virtue  of  the  devise  in  his  will,  and 
44  to  have  elected  to  take  the  same  under  such  will,  and  to 
44  have  obtained  die  renewal  obtained  by  her  in  her  life  time, 
44  in  trust  for  herself  for  her  life,  and  after  her  death  in 
44  trust  for  her  son  William  PhineOs  Bowles,  and  that  the 
44  same  on  her  death  descended  and  came  to  the  late  de* 
44  fendant  Richard  Bowleg  subject  to  the  same  trust,  and 
44  that  the  defendant  Richard  Bowks  ought  on  the  death  of 
44  the  said  JJithea  Maria  to  have  conveyed  die  same  to  die 
44  plaintiff  and  his  heirs,  and  to  have  delivered  up  the  pos* 
44  session  thereof  to  him  with  the  title  deeds  and  writings 
44  relating  thereto ;  and  therefore  affirmed  said  decree  so  far 
44  as  the  same  relates  to  the  said  leasehold  premises  on 
44  Ormond-quay,  and  in  Charles-street,  except  that  the  master 
44  in  taking  the  accounts  of  rents  and  profits  of  the  said 
44  leasehold  premises  is  to  give  the  defendants  credit  for  the 
44  sum  of  450/*  paid  to  the  plaintiff  on  executing  the  release 
44  as  for  so  much  money  advanced  by  defendant  Richard 
44  Bowles  to -plaintiff  in  part  of  his  demands  on  the  sakl  de* 


StkWast. 


230  CASES  IN  CftANCERY. 

1803.       "  fendants,  and  defendants  Stewart    and  wife,   and    all 

Bowles       **  other  proper  parties  were  directed  to  execute  a  convey- 

v.  "  ance  of  said  leasehold  premises  on  Ormond-quay  and 

-* L  *'  in  Charles-street  to  plaintiff,  free  from  any  incumbrance 

u  made  thereon  by  said  Richard  Bowks,  except  any  lease 
44  made  by  him  thereof  bond  fide  at  the  best  rent,  and  the 
44  defendants  were  directed  to  deliver  the  tide  deeds  and 
44  writings  relating  thereto  to  the  plaintiff.  And  as  to 
44  the  leasehold  tenements  in  Stoncy-battery  the  master  was 
44  directed  to  inquire  what  was  the  title  of  said  Samuel 
44  Hill  thereto  at  the  date  of  his  will  and  what  was  then 
44  the  subsisting  lease  thereof,  and  whether  any  and  what 
44  lease  thereof  was  obtained  after  his  death,  and  particu- 
44  larly  by  the  said  General  Phineas  Bowles,  and  whether 
44  any  title  therein  became  vested  in  the  said  General  Phineas 
44  Bowles  by  any  and  what  means,  and  particularly  whether 
44  the  same  in  the  life  time  of  the  said  Samuel  Hill  was  sub- 
44  ject  to  any  and  what  mortgage  or  other  incumbrance,  and 
44  whether  any  and  what  debts  of  said  Samuel  Hilly  or  any 
44  and  what  charges  or  incumbrances  on  his  estates  and  par- 
44  ticularly  on  the  said  estate  at  Stoney-batter  were  paid  off  by 
44  the  said  General  Phineas  Bowles  out  of  bis  own  money  or 
44  were  discharged  out  of  the  sum  of  3,000/.  mentioned  in 
44  the  settlement  of  June  1724,  and  also  to  inquire  partieu- 
44  larly  how  such  sum  of  3,000/*  was  applied,  and  especially 
44  whether  any  part  thereof  constituted  the  charge  oil  the  #*/- 
44  mainham  estate  mentioned  in  the  will  of  the  said  General 
44  Phineas  Bowles ,  or  by  what  means  such  charge  was  created 
44  and  what  was  the  nature  and  amount  thereof,  and  how 
44  such  sum  of  3,000/.  was  paid  or  applied  :  and  declared 
44  that  in  case  the  said  Gen.  Phineas  Bowles  did  not  become 
44  entitled  to  the  said  Stoney-batter  estate,  yet  in  as  much  as 
44  he  devised  the  same  by  his  said. will  to  said  Wm.  Phineas 
44  Bowles  his  son  and  made  a  division  of  iiis  property 
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"amongst  hit  children  founded  on  such  disposition',  the  late        1803* 
"  defendant  Richard  Bowks  was  bound  to  elect  either  to      Bowles 
u  take  under  the  said  will,  and  release  all  claim  to  the  said  v. 

Stoney-batter  estate,  or  to  take  against  the  said  will,  and  to  ■ 
relinquish  all  claim  on  his  father's  estate  to  said  Wm.  P. 
"  Bowles  his  brother :  and  the  master  was  directed  to  inquire 
"  what  interests  the  said  Richard  Bowles  took  under  his 
"  father's  will,  and  whether  the  same  exceeded  in  value  the 
"  said  estate  in  Stoney-batter,  subject  to  the  estate  for  life  of 
u  his  mother  in  the  said  Stoney-batter  estate  either  under  the 
"  said  will  of  the  said  Samuel  HiU^  or  under  the  will  of 
44  the  said  Gen.  P.  Bowles  ;  and  in  case  it  should  appear 
u  that  the  interest  which  the  said  Richard  Bowles  took  un- 
"  der  his  father's  will  exceeded  in  value  the  remainder  ia 
u  said  estate  in  Stoney-batter  ;  it  declared  that  the  said  Rich* 
44  Bowles  ought  to  be  taken  to  have  elected  to  take  under 
"  his  said  father's  will,  and  in  that  case  affirmed  said  decree 
<(  as  to  said  Stoney-batter  estate,  and  decreed  it  to  be  convey- 
44  ed  to  the  plaintiff  by  the  defendant  Stewart  and  wife  and  all 
'*  other  proper  parties,  free  from  any  incumbrance  made 
44  thereon  by  the  said  Rich.  Bowles  except  any  lease  made  by 
14  him  thereof  bondjide  at  the  best  rent;  and  defendants  were 
44  ordered  to  deliver  to  plaintiff  the  title  deeds  and  writings 
"  relating  thereto :  and  in  case  the  master  should  find  that  the 
u  remainder  in  said  Stoney-batter  estate  exceeded  the  value 
*'  of  the  benefit  taken  by.  said  Richard  Bowles  under  his 
u  father's  will,  then  and  in  such  case  all  further  directions 
"  as  to  that  part  of  the  decree  to  stand  reserved.  And  the 
"  parties  were  ordered  to  produce  on  oath  before  the  master 
"  all  such  deeds  evidences  and  documents  relative  to  the 
"  matters  in  question,  as  the  said  master  should  direct :  and 
11  the  master  also  was  directed  to  inquire  whether  the  debts 
*  of  said  Samuel  Hill  have  been  paid  and  out  of  what  fund, 
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u  and  the  receiver  heretofore  appointed  in  this  cause  to  be 
u  continued  as  to  said  premises  in  Stoney-baiter  until  fiir- 
"  ther  order ;  and  the  register  of  this  court  forthwith  to  de- 
"  deposit  said  will  in  the  court  of  prerogative ;  and  reserved 
"  all  farther  directions  till  after  the  master  should  have  made 
u  his  report." 


Reg.  Lib.  xlix.  198. 


July  20. 

Grand  jury 
fhould  have 
the  original 
affidavit,  for 
finding1  bills 
i if  indictment 
for  perjury, 
pffice  copy  not 
sufficient 


KEEN  AN  V..BOTLAN. 

iVlR.  SCRIVEN  moved  on  a  former  day,  that  an  affida- 
vit made  in  this  cause  might  be  taken  off  the  file  and  de- 
livered to  the  clerk  of  the  crown  for  Leinster,  in  order  to  be 
sent  up  to  the  grand  jury  of  the  county  of  Louth,  to  have 
bills  of  indictment  for  perjury  found  thereon. 

Mr.  Burston  on  the  other  side  contended  that  this  motion 
was  unprecedented  and  unnecessary ;  for  that  the  constant 
practice  of  grand  juries  here  had  been  to  find  such  bills 
upon  attested  copies.  He  referred  to  Bull.  If.  P.  239, 
(where  Mr.  J.  Buller  says  u  perhaps  such  office  copy 
"  would  be  sufficient  for  the  grand  jury  to  find  the  bill ;") 
and  mentioned  the  case  of  0*Connell  v.  Butler,  and  CPHara 
v.  Martin  in  the  Exchequer  some  time  ago,  where  a  like 
motion  was  refused  on  these  grounds. 


The  Lord  Chancellor  had  some  doubts  whether  th^ 
order  ought  not  to  be,  to  let  the  officer  of  the  court  attend 
with  the  affidavit,  instead  of  handing  it  to  the  clerk  of  the 
crown.    But  as  to  the  necessity  of  the  motion  he  was  strong* 
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ly  of  opinion  that  the  grand  jury  ought  to  have  the  original        1803»  ^ 
affidavit,  as  they  were  bound  as  much  as  the  petit  jury  to      keenah 
find  on  legal  evidence,  which  the  copy  would  not  be.  There  v. 

might  be  circumstances  apparent  on  the  face  of  the  original  . — oy^an,  „ 
affidavit  which  might  influence  the  grand  jury,  which  would 
not  appear  upon  the  attested  copy ;  as  for  instance,  inter- 
lineations without  the  initials  of  the  party  swearing.  And 
how  could  the  person  who  took  the  affidavit  prove  it,  with- 
out seeing  his  hand-writing  ? 

His  Lordship  however  directed  the  motion  to  stand  over,  ** 

to  inquire  into  the  practice  of  the  other  courts.    And 

The  motion  having  been  again  mentioned  this  day,  the 
Lord  Chancellor  said  he  had  spoken  on  the'  subject  to 
Lord  Kil warden,  and  that  his  Lordship  had  agreed  with 
him  that  if  a  grand  jury  were  to  put  the  question  to  him 
whether  they  ought  not  to  have  the  original  affidavit  before 
them,  he  must  say  that  they  ought.  The  Lord  Chancellor 
said  he  did  not  see  any  impropriety  in  making  this  the  prac- 
tice ;  nor,  generally  speaking,  would  it  be  attended  with 
greater  expense,  and  it  would  be  more  fair  by  the  party 
against  whom  the  indictment  was  preferred. 

x  The  motion  was  granted,  as  sought.(a) 

(a)  la  a  civil  action  the  offioe  copy  only  goes,  except  under  spe- 
cial circumstance*    1  -  Fee.  Jun.  152 ;  *  Fctjun.  313, 
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GORE  p.  PURDON  AND  OTHERS. 


July  22. 


Mr. 


A  re-hearing  IVIR.  BURSTON  moved  for  a  re-hearing  on  the  petition 
fr»nted,though  of  ^e  Pontiff.  The  decree  of  dismissal  had  been  signed 
v^iTd*/*  **"  an<^  enrolled  on  the  part  of  one  only  of  several  defendants, 
dants  has  aipi-  who  had  six  different  clerks  and  solicitors  ;  and  on  this 
to*demeofd  ground  lt-  was  attempted  to  take  this  case  out  of  the  rule 
dismissal,         that  there  cannot  be  a  re-hearing  after  enrolment.    But  the 

Lord  Chancellor  was  of  opinion  that  although  the  decree 
was  not  signed  and  enrolled  by  all  the  defendants,  yet  if 
actually  signed  and  enrolled  by  any  it  was  sufficiently  with- 
in the  rule. 

t 

Motion  refused,  with  costs. 

The  plaintiff  afterwards  filed  a  bill  of  review  and  obtain- 
ed a  decree. 


END  Or  THE  SITTINGS  AFTER  TRINITY  TtRM, 
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MEMORANDUM. 

On  Saturday  the  twenty-third  of  July %  about  nine  o'clock 
at  night,  the  Right  Hon.  Arthur  Lord  Kilwarden,  Chief 
Justice  of  Ireland^  was  attacked  in  his  coach,  in  Thomas- 
Mtreet  on  his  return  into  town,  and  barbarously  murdered  by 
a  rebellious  mob. 

In  the  course  of  the  vacation,  the  Hon.  Wm.  Downes 
senior  puisne  Judge  of  the  court  of  King's  Bench,  was  ap- 
pointed Lord  Chief  Justice  of  Ireland  in  the  room  of  Lord 
Kilwarden,  and  was  created  a  Baronet  of  the  United 
Kingdom. 

The  Right  Hon.  Baron  Daly  was  appointed  a  justice  of 
the  Court  of  King's  Bench,  in  the  room  of  Mr.  Justice 
Downes. 

The  Solicitor  General,  James  M'Cleland,  Esq.  was 
appointed  a  Baron  of  the  Exchequer,  in  the  room  of  Mr. 
Baron  Daly,  and  Wm.  Conyngham  Plunket,  Esq.  was 
appointed  Solicitor  General,  in  the  room  of  Janes  M'Cle- 
land,  Esq. 
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M'M AHON  v.  O'BRIEN.  *803. 


C3 


TJVbv.  9. 
HE  defendant  had  served  notice  of  a  motion  for  a  Iijuaction 
dedimus  without  an  injunction,  pending  which  notice  the  *****  pending 
plaintiff  had  raised  an  injunction.    It  was  admitted  that  ti«  for  a  dedi- 
the  plaintiff  had  a  right  to  raise  the  injunction,  and  the  ^^S^ 
Lord  Chancellor  at  first   thought  that  the  defendant  tht  dedhmu 
ought  to  move  to  dissolve  it.  Ub *  gr,ulte<L 

But  Mr.  Fitzgerald  having  stated  the  practice  here  to  be 
otherwise  ;  and  that  on  the  dedimus  being  granted,  the  in- 
junction is  dissolved  of  course  ;  the  practice  was  accceded 
to  by  his  Lordship. 
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Z 


SMITH  v.  THE  HIBERNIAN  MINE  COMPANY. 

JVbv.  11.       ^^ 
A  defendant      vlN  a  former  day,  Mr.  FitegeraU  had  moved  that  ser- 
thejuriSuction,  vice  upon  one  Parker  of  a  subpoena  to  appear  and  answer, 
had  given  a       directed  to  the  defendant  Holmes  should  be  deemed  good 
torney  to  V.  to  service,  on  an  affidavit  stating  that  Holme*  had  gone  to  re* 

•  the  mana"  m    rtn jde  at  *•  Selena'>  but  *"**  Pvcl1  a  P°wer  °*  attorney  to 
anent  of  hit  af-  Rirker  to  act  for  him  in  the  management  of  his 


TOurt  refined     The  court  doubted  whether  the  motion  could  be  entertain- 
to  allow  subati-  ed,  and  it  stood  over  to  this  day,  when 

totion  of  ser- 
vice Of  8UD- 

P«na  to  appear      Mr#  Rtzgr  re  Id  mmdoBcd  the  <**e  of  Carter  v.  De  Brune, 
on  P.  Dick.  39,  where  service  of  a  subpoena  on  a  person  who 

transacted  matters  under  a  tetter  of  attorney  from  the  de- 
fendant, was  deemed  good  service,  though  opposed.  In 
Hales  v.  Sutton,  Dick.  26*  Defendants  tf  ho  were  executors, 
living  Abroad,  gave  a  letter  of  attorney  to  a  person  to  prove 
the  will,'  and  service  on  tfifct  periton  wfes  held  to  be  good* 
So,  in  Hyde  v.  Forster,  Dick.  102,  service  on  an  agent  or 
factor  of 'die  defendants,  wfta  held  to  be  {good;  Be  re* 
ferred  also  to  6  Fes.  Jan.  171,  and  5  Vcsujun.  1W,  and  to  * 
case  of  Archdeacon  Leslie  v.  ■  "  »  where  Lbrd  CuAfc 
had  allowed  substitution  of  service  on  an  dgent»  the  prin- 
cipal being  m  the  East  ladies,  fail  had  given  him  two  yeasf 
to  answer. 

The  Lord  ChanCUlloiu 

I  think  the  legislature  has  decided  this  question :  it  has  in 
several  instances  substituted  service,  an  interference  which 
would  be  wholly  unnecessary  if  this  court  had  power  to  do 
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it.    "th»  court  has  indeed  substituted  service  in  several  1803. 

cases  where  the  party  may  have  notice  of  the  proceedings,  Smith 

and  where,  ia  case  he  goes  out  of  die  way,  there  is  a  per-  v. 

son  whom  he  has  name*  in  court  as  his  agent,  and  whom  MIaVminiT 

the  conn  can  look  on  as  such.    But  a  person  named  agent  Compaex.^ 
for  a  different  purpose  cannot  be  looked  on  in  that  light. 

In  the  case  of  an  injunction  bill,  the  attorney  at  law  is 
an  agent  constituted  by  the- party  making  the  Remand  for 
the  purpose  of  prosecuting  that  demand  at  law,  and  the 
suit  in  equity  is  a  defence  to  that  demand*  And  the  case 
of  an  executor,  cited  by  Mr*  Fitzgerald^  seems  to  me  much 
of  the  same  description :  persons  living  abroad  prove  a  will 
by  means  of  their  attorney  for  the  purpose  of  possessing 
themselves  of  assets  which  are  liable  to  the  demand  of  the 
person  who  sues  in  equity :  the  proceedings  are  at  the  mo- 
ment under  the  direction  of  their  agent,  who  must  have  an 
immediate  correspondence  with  the  principals  for  that  pur- 
pose :  this  is  a  case  which  possibly  on  principle  can  be  sup- 
ported,, though  it  is  H  new  one  to  me.  But  I  do  not  see 
how  the  present  motion  can  be  entertained  consistently  with 
the  declarations  of  the  legislature  on  the  subject ;  and  the 
constant  habit  of  courts  of  equity  in  England  within  my 
memory  is  contrary. (a) 

(a)  In  Botutr.  The  Duke  of  Nexo cattle >  %  Bro.  Ch.  C.  386,  ser- 
vice of  subpeena  on  defendant's  clerk  in  court  was  held  not  to  be 
gesd  service,  though  defendant  was  oat  of  the  jurisdiction,  and 
though  he  had  by  that  clerk  in  court  filed  a  bill  relative  to  the 
same  subject.  And  in  Anderson  v.  Lewis ,  3  Bro.  Ch.  C.  429,  where 
the^e  was  cause  and  cross  cause,  and  the  plaintiffs  in  the  original 
cause  numerous,  and  some  of  them  out  of  the  jurisdiction,  some  that 
could  not  be  found*  and  some  peers  of  the  realm,  a  motion  to  sub- 
stitute service  on  the  clerk  in  court  was  refused.  In  this  case  Lord 
Thurlow  said  "  that  for  the  purpose  of  an  injunction  bill,  service  / 

"  apon  an  attorney  at  law  has  been  held  good  service,  but  in  *ns 
•M  other  case." 


MO 
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Smith 

i/. 

The  HiBSRt 

kiak  Mine 

»COMPANT. 


Carter  v.  De 
Brunct  Hyde 
r.  Fortttt*  as 
reported  in 
E'fktnt,  over- 
rated. 


Hiis  question  was  argued  before  Lord  ThbhioW,  on 
these  circumstances.  A  person  executing  a  mortgage  in- 
serted  a 'covenant  that  if  the  mortgagee  should  be  d^sirbua 
of  filing  a  bill  of  foreclosure  after  a  certain  time,  service  of 
the  subpema  on  a  person  there  named  should  be  good  ser- 
vice :  and  on  that  ground  an  application  was  made  tb  Lord 
Thuklow,  to  substitute  service,  the  mortgagor  having  gone 
to  the  East-Indies.  But  the  answer  of  Lord  Thubl6w 
was,  ( I  can  no  more  try  the  fact  whether  there  is  such  a 
4  covenant  without  having  the  party  before  me,  than  I  can 
4  decide  any  other  facts  without  the  parties  being  before 
4  me;9  And  I  remember  his  reasoning  was  that  the  substi- 
tution of  service  directed  by  the  legislature  in  several  cases 
would  be  quite  unnecessary,  if  this  practice' were  allowed. 
That  case  was  discussed  with  a  considerable  degree  of  at- 
tention, and  I  should  imagine  that  those  cases  published  by 
Mr.  Dickens  were  cited :  but  LokLHardwicke  himself 
must  have  altered  his  opinion  since  the  time  when  those 
cases  were  decided.  Mr.  Dicicn*  was  a  very  attentive  and 
diligent  register,  but  his  notes,  being  rather  loose,  were 
not  considered  as  of  very  high  authority.;  he  was  constantly 
applied  to,  to  know  if  he  had  any  thing  on  such  and  such 
subjects  in  his  notes  ;  but  if  he  had,  the  registers  books 
were  always  referred  to. 


The  ordinary  practice  of  courts  qf  equity  in  England 
when  one  party  is  out  of  the  jurisdiction  and  other  parties 
wlthm  it,  is,  to' charge  the  fact  in  the  bill*  that  such  a  per- 
son'is  oiit  of  the  jurisdiction,  and  then  the  court  proceeds 
'  against  the  other  parties,  notwithstanding  he  is  not  before 
it*  '  It  cannot  ptoceed  to  compel  him  to  do  any  act,  but  it 
can  proceed  against  the  other  parties,  and  if  the  disposition 
of  the  property  is  in  the  power  of  the  other  parties,  the 
court  may  act  upon  it*     I  remember  a  case,  which  I  think 
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is  reported  in  Browned)  where  a  bill  was  filed  to  sell  an  1803. 
estate  for  payment  of  debts,  and  the  heir  at  law,  who  was  Smith 
entided  to  the  surplus  after  payment  of  debts,  was  out  of  v. 

the  jurisdiction.    The  court  ordered  the  estate  to  be  sold  ^"Jm"*" 
for  payment  of  debts  ;  the  heir  might  file  a  bill  to  set  aside     Company. 
the  proceedings  if  they  were  erroneous :  and  there  the  gen- 
tleman, the  heir  at  law,  had  a  mother  and  sister  living  in 
England,  and  in  the  habits  of  corresponding  with  him ;  yet 
there  was  no  conception  of  substituting  service. 

I  think  this  is  a  very  important  subject,  and  extremely 
fit  for  the  legislature  to  take  up,  but  I  must  refuse  the  mo- 
tion. 

(a)  Vid.  WiWkiM  v.  Whinyatc;  2  Bro.  Ch.  C.  399. 


GENERAL  RULE. 

^_  JWt>.  12. 

The  right  honourable  the  lord  high  coupon ». 

CHANCELLOR  is  this  day  pleased  to  order,  that  in  fu-  £{^dto  ** 
ture,  in  all  cases  where  a  defendant  shall  submit  to  answer  before  order  of 
exceptions  before  an  order  of  reference,  the  plaintiff  shall  be  wherojoroeex- 
entitled  to  the  stamp  duties  in  addition  to  the  usual  costs  ac-  *^ ***  !jlow- 
cording  to  the  course  of  the  court :  and  that  in  case  such  disallowed  up- 
exceptions  shall  be  referred  to  the  master,  the  master  shall  **  w  crencc* 
tax  the  costs  to  the  plaintiff  of  the  exceptions  allowed,  and 
to  the  defendant  the  costs  of  the  exceptions  disallowed,  and 
strike  the  balance  to  be  paid  by  the  party,  and  from  whom 
it  shall  appear  to  be  due* 

Rtg.  Lit.  {Mot.)  Ixxvii.  143. 


Vol.  t  II 
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CASKS  IN  CHANCERY. 


1 803. 


A  creditor 
coming  in  to 
prove  In*  debt 
after  &  dividend 
made,  (provid- 
ed the  delay 
was  not  frau- 
dulent but 
owing  to  acci- 
dent or  una- 
voidable cir- 
cumstances) 
s  -all  be  put  on 
a  footing  with 
1  be  other  cre- 
ditors before 
any  further  di- 
vidend is 
made. 


IN  THE  MATTER  OF  WHEELER,  A 

BANKRUPT. 

Mr.  O'DRISCOLL  moved  on  behalf  of  a  creditor,  for 
liberty  to  prove  his  debt  and  to  be  paid  equally  with  the 
other  creditors  who  had  already  received  one  dividend.  The 
petition  and  affidavit  on  which  the  application  was  grounded, 
stated  that  the  petitioner  had  been  prevented  by  the  casualty 
of  his  solicitor's  being  killed  in  the  rebellion  of  1798,  and 
by  the  disturbances  which  then  took  place,  from  proving 
his  debt :  the  commission  had  issued  in  1796.  The  com- 
missioners  had  deferred  making  a  final  dividend,  in  order 
that  this  motion  might  be  made* 

Lord  Chancellor. 

I  have  observed  a  practice  here  different  from  that  in 
England : — That  where  a  creditor  comes  forward  to  prove 
after  a  dividend  has  been  made,  he  is  not  allowed  any  bene- 
fit of  that  dividend,  but  is  only  admitted  to  receive  his 
share  of  the  future  dividends.  I  do  not  think  this  is  war- 
ranted by  the  statute  :  It  may  be  that  a  creditor  has  kept 
back  from  some  fraudulent  intent,  or  with  a  view  to  delay 
the  proceedings  ;  in  such  a  case  the  practice  may  be  proper : 
but  where  every  thing  on  the  part  of  the  creditor  has  been 
fair,  and  the  delay  is  occasioned  by  accident  or  unavoidable 
circumstances  (as  for  instance,  in  the  case  of  a  foreign  credi- 
tor who  cannot  have  received  notice  in  time)  the  conunis- 
sioners  ought  to  apply  the  fund  in  the  first  place  to  put  such 
creditor  on  a  footing  with  the  others  ;  if  the  effects  are  not 
sufficient  for  that,  the  other  creditors  can  have  no  further  di- 
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vidend  ;  if  there  be  enough,  all  must  take  alike  in  the  future        1 803. 

dividend.  -  Wherler, 

a  Bankrupt* 

Petition  allowed,  (a) 

ia)  Vid.  £x  parte  Peachy  I  Jit  111 ;  Ex  parte  States  and  Pick- 
art  l  Atk.  206 ;  Ex  barte  Lortg,  2  Bro  Ch.  C.  50. 


C 


ADAIR  v.  SHAW.  ^  „,  23> 

25. 
Dec.  12. 

HARLES  CRYMBLE  the  elder  on  the  27th  March  Feme  core* 
4766,  duly  made  and  published  his  last  will  and  testament,  ^^JJ4^ 
whereby,  amongst  other  things,  he  devised  to  trustees  (there-  the  goods  arc 
in  named)  estates  in  fee  in  the  county  of  Antrim  and  county  ^coverture* 
of  the  town  of  Carrickfergus,  to  the  use  of  his  great  grand-  *he  husband 
son,  Charles  Crymble,  for  the  term  of  his  natural  life,  re-  are  chargeable 
mainder  to  trustees  to  preserve  contingent  remainders,  and  j?  eclll,ty  for 
from  and  after  the  decease  of  Carles  Crymble  to  the  use  of  mitted  during 
the  first  and  other  sons  of  the  said  Charles  Crymble  succes-      whetS  Mb* 
sively  in  tail  male ;  and  for  want  of  such  issue  of  the  said  wife  surviving 
Charles    Crymble  then  to  the    testator's   great  gnmdson  K^ISm. 
William  Magee  Crymble,  for  his  natural  life,  remainder  to  f cls  °f  thc  *us- 

°  *         7  '  band  prove  in. 

N  trustees  to  preserve,  &c.  and  from  and  after  his  decease  to  sufficient  Qu, 
the  use  of  the  first  and  other  sons  of  the  said  W.  M*  C.  in  f^;£at 
tail  male ;  and  for  want  of  such  issue  of  the  said  IV.  M,  C. 
then  to  the  use  of  the  testator's  grandson,  Charles  Adair % 
for  his  natural  life,  remainder  to  trustees  to  preserve,  &c. 
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1803.       and  from  and  after  hit  decease  to  the  use  of  the  first  and 


3S 


Shaw. 


Ai»air        other  sons  of  the  said  Charles  Adair  in  tail  male,  with  re- 

v.  mainders  over.   The  testator  also  devised  his  estates  in  the 

.  county  of  Dawn  in  the  same  manner  as  those  above  men- 

tioned,  save  that  the  limitation  to  Wnu  M.  Crymble  and  his 

issue  preceded  that  so  Charles  Crymble* 

The  will  then,  after  several  annuities  and  legacies  given, 
proceeded  as  follows :  "  I  give  and  bequeath  all  the  rest  re- 
sidue and  remainder  of  my  personal  estate  and  assets  to  said 
trustees,  in  trust,  after  payment  of  debts  and  legacies,  to 
lay  out  one  moiety  of  the  residuum  in  the  purchase  of  lands 
in  the  county  of  Antrim  and  county  of  the  town  of  Carrici- 
fergus^  which  moiety  when  bid  out  shall  be  subject  to  the 
like  uses,  trusts,  and  limitations,  as  herein  before  men- 
tioned, as  to  my  Antrim  estates :  and  in  trust  that  the  said 
trustees  do  lay  out  the  other  moiety  in  purchasing  lands  in 
the  county  of  Down,  to  be  subject  to  the  like  uses,  trusts 
and  limitations,  as  my  estates  in  the  county  of  Down" 

To  this  will  the  testator  at  different  times  added  six 
codicils. 

By  the  second  codicil,  bearing  date,  18th  Nov.  1769,  he 
revoked  the  devise  to  the  trustees  named  in  the  will,  and 
devised  all  said  lands  to  different  trustees  and  their  heirs  for 
ever  in  trust  for  the  uses  and  purposes  in  said  will,  save 
and  except  as  to  the  town-lands  oiRaleaghy  in  the  county  of 
Downy  which  he  recited  as  having  been  by  his  will,  limited 
to  the  use  ofWm.  Magee  Crymble  and  his  issue  in  tail  male; 
and  testator  thereby  revoked  that  use  and  limitation,  and 
gave  the  said  tOwnJand  **  Charles  Cry  mile  and  his  issue  in 
tail  male,  subject  to  the  limitations  in  the  will  with  respect 
(p  the  other  lands  in  the  said  will  limited.    By  the  fourth 


Shaw. 


CASES  IN  CHANCERY.  945 

codicil,  dated  March  1771,  the  testator  recited  the  pur*  1803. 
chase  of  other  lands  in  the  counties  of  Antrim  and  Meath,  '  'adair 
and  devised  them  in  trust  for  Charles  Crymble,  for  life*  re-  _  v. 
tnainder  to  his  first  and  other  sons  in  tail  male,  remainder  . 
to  Wm.  M.  Crymble  for  life,  remainder  to  his  first  and  other 
sons  in  like  manner,  remainder  to  the  same  persons  to  whom 
his  estates  in  Antrim,  Carrickfergus  and  Down  are  limited, 
44  in  the  same  manner  and  subject  to  the  same  trusts  and 
44  powers  as  my  said  estates  in  the  county  of  Antrim,  fee. 
44  are  by  the  within  Will  devised  and  limited  to  the  said 
44  Charles  Crymble  the  younger,  Wm.  M.  Crymble  respec* 
44  tively  and  their  respective  issue*,  and  the  said  other  per* 
44  sons  and  their  issues  respectively."  The  sixth  codicil  bear- 
ing date  3d  March,  1775,  recited,  that  by  testator'*  said 
last  will  and  testament,  he  had  bequeathed  -certain  amwi* 
ties  and  legacies  which  he  thereby  varied :  and  then  added, 
44  And  whereas  I  did  by  codicil  give  all  the  rest  and  residue 
44  of  my  personal  estate  to  trustees  for  the  purposes  therein 
44  mentioned,  I  do  hereby  revoke  and  annul  the  said  be* 
44  quest,  and  do  hereby  give  and  bequeath  all  the  rest  and 
u  residue  of  my  personal  estate  to  my  executors,  G.  M.  P* 
44  and  H.  J*  their  executors  and  administrators,  in  trusty 
41  that  they  shall  after  the  payment  of  my  pecuniary  lega- 
44  exes,  lay  out  the  remainder  in  the  purchase  of  lands  in 
44  Ireland,  -which  residuum  and  lands  shall  be  subject  to4he 
44  Hie  uses  and  trusts,  provisoes  and  limitations,  as  are  ex- 
44  pressed  in  my  said  will,  of  and  concerning'  my  said  estates  in 
44  the  counties  of  \  Antrim  and  Carrickfergus  therein  dewed 
44  and  limited  to  my  great  grandson  Charles  Crymble  and  his 
44  issue  in  tail  male? 

The  testator  died  in  1775 :  and  the  executors  having  de- 
clined to  act,  and  a  suit  having  been  instituted  in  the  cede* 
siastical  court  for  administration  to  his  will,  a  bill  was 
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1803.  filed  by  Charles  Crymble  the'  younger,  praying  that  a  pro- 
Adair        P**  P*1*8011  should' be  appointed  to  take  care  of  the  property 

^  v.  of  the  testator  until  a  legal  representative  should  be  ap- 

- :—  pointed:  but  administration  pendente  lite  having  been  in  the 

year  1717  granted  to  Anne  Shaw  (who  was  the  mother  of 
Charles  Crymble  the  younger,  and  at  that  time  the  wife  of 
Francis  Shaw)  neither  the  suit  in  the  ecclesiastical  court 
nor  that  in  equity  was  further  proceeded  in  ;  but  a  com- 
promise was  entered  into  between  Shaw  and  wife,  and  C. 
Crymble  the  younger,  under  which  they  paid  him  over  the 
residue  of  the  personal  estate  of  C.  C.  the  elder.  In  179/j 
Charles  Crymble  the  younger  died  insolvent,  leaving  issue 
two  daughters  only,  and  W.  M.  Crymble  having  died  with* 
out  issue,  Charles  Adair ■,  who  claimed  an  estate  for  life  un- 
der the  will  of  C  Crymble  the  elder,  (to  whom  he  ob- 
tained administration  cum  testamento  annexo)  together  with 
his  eldest  son,  Thomas  B.  Adair,  filed  this  bill  in  1798, 
against  Shaw  and  his  wife,  the  infant  daughters  of  Charles 
Crymble  the  younger,  and  the  executors,  charging  that  the 
administration  granted  to  Anne  Shaw  was  obtained  on  the 
application  of  her  husband ;  that  he  and  his  wife  had 
possessed  themselves  of  the  personal  estate  to  a  large  amount, 
and  had  by  collusion  with  Charles  Crymble  the  younger, 
compromised  a  suit  which  he  had  commenced. for  the  pur* 
pose  of  having  the  assets  applied  in  pursuance  of  the  will 
of  C.  C  the  elder,  and  had  paid  over  the  residuum  to  him : 
and  praying  an  account  of  testator's  personal  estate  and  an 
application  of  the  residuum  after  payment  of  debts  and  le- 
gacies, in  the  manner  directed  by  the  will*  Mr.  and  Mrs. 
Shaw,  by  their  answer  to  the  original  bill,  admitted  the 
will  and  codicils,  and  the  administration  granted  to  Mrs. 
Shaxv,  and  that  shp  had-  possessed  herself  of  assets  to  the 
amount  of  1 0,000/*  j  but  alleged  that  they  were  claimed 
by  C\  C.  for  his  sole  benefit  and  use,  upon  the  ground  that 
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if  they  had  been  laid  oat  in  land  he  would  have  been,  under        18Q3. 
the  construction  of  the  codicils,  entitled  to  the  absolute  do-       Adair 
minion  thereof.     They  further  stated,  that  C\  Crymble  had       _  v. 
in  the  year  1790,  filed  a  bill  for  an  account  of  those  assets,  . 
of  which  bill,  as  well  as  of  his  own  rights  under  the  will, 
the  plaintiff  Charles  Adair  was  fully  conusant,  yet  never 
interfered  to  prevent  Mrs.  Shaw  from  paying  over  the  resi- 
duum to  C.  C.  the  younger ;  that  she  was  advised  and  be- 
lieved the  whole  interest  therein  vested  in  C.  C.  under  the 
limitations  in  the  will  and  codicils,  and  therefore  had  ac- 
ceded to  his  demand,  had  settled  amicably  with  him,  and 
obtained  a  release  from  him  in  1793,  which  was  insisted  on 
as  a  bar  to  the  plaintiff's  claims*     After  this  answer  was 
put  in,  Francis  Shaw  died,  and  in  1801  the  cause  was  re- 
vived against  his  executors,  charging  that  the  assets  had 
come  to  his  hands,  and  had  been  applied  to  his  use,  and 
praying  that  his  executors  should  admit  assets  of  their  tes- 
tator sufficient  to  answer  the  plaintiff's  demands,  or  that  an 
account  thereof  migfct  be  taken.    The  executors  set  out  the 
debts  and  assets,  but  insisted  that  Anne  Shaw  alone  had  ad- 
ministered the  assets  of  C.  C  the  elder,  and  had  paid  them 
over,  and  inasmuch  as  Francis  Shaw  was  not  joined  with 
his  wife  in  said  administration,  and  never  intermeddled 
therein,  they  insisted  hej»could  bo  chargeable  only  as  the 
husband  of  said  Anne%  and  as  liable,  to  her  debts ;  and  that 
no  judgment  or  decree  having  ever  during  the  coverture 
been  obtained  against  him  for  such  debt,  his  assets  could  not 
now  be  made  responsible.    It  was  admitted  that  Mrs.  Shaw 
had  not  estate  sufficient  to  answer  the  assets  of  Charles  Cryw- 
He  the  elder,  and  Charles  Crymble  the  younger  had  died 
insolvent. 

As  to  the  fact,  whether  Francis  Shaw  had  or  had  not  acted 
together  with  his  wife,  there  was  evidence  on  both  sides : 
the  instrument  conveying  the  residuum  to  C.  Crymble  the 
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1803.  younger,  was  executed  by  Francis  Shaw  only :  the  bond 

Adair  taken  by  the  ordinary  for  due  administration  Was  in  the 

v.  naipe  of,  and  executed  by  Anne  Shaw  alone. 
Shaw. 


The  Solicitor  General,  Mr.  Saurin,  and  Mr.  Joy  for  die 
plaintiffs. 

The  right  of  the  plaintiffs  to  have  the  residue  of  Charles 
Crymble's  personal  estate  laid  out  for  their  benefit  pursuant 
to  his  will  is  not  now  to  be  controverted,  and  is  not  denied 
by  the  defendants ;  but  they  insist  that  as  against  them  the 
plaintiffs  have  no  right  to  seek  relief,  the  fund  having  been 
paid  over,  by  compulsion  as  it  is  alledged,  and  with  the 
knowledge  of  the  plaintiffs  to  Charles  Crimble  the  younger, 
and  under  the  impression  and  belief  that  he  was  entitled 
to  it.  But  as  to  the  compulsion,  all  the  circumstances  of 
the  case  shew  that  the  bill  filed  by  Charles  Crymble  was 
merely  in  collusion  with  his  mother,  who  was  bound  to 
know  that  he  was  not  entitled  to  the  dominion  over  this 
fund :  besides,  the  payment  was  not  made  in  pursuance  of 
any  decree,  but  under  a  voluntary  compromise ;  and  al- 
though the  plaintiffs  had  known  of  this  misapplication 
(which  is 'not  proved)  they  were -not  bound  to  interfere, 
their  interest  iieing  only  in  the  event  of  Charles  Crymble 
dying  without  male  issue:  and  the  release  given  by  Charles  - 

Crymble,  being  a  part  of  the  same  collusive  transaction,  can*  | 

not  avail.  The  great  questions  in  the  case  then  are,  first, 
whether  Francis  Shaw*  the  husband,  was  not  answerable, 
and  whether  his  representatives  are  not  now  answerable  in 
equity  for  the  devastavit  of  his  wife  committed  during  the 
coverture;  and  next,  in  case  of  the  insufficiency  of  the 
husband's  assets,  whether  the  wife  surviving  him  shall  not 
be  obliged  to  make  good  the  deficiency. 


V. 
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It  may  be  admitted  that  after  the  coverture  ceases,  anhus-  1 803. 
band  is  not  answerable  either  at  law  or  in  equity  for  the  Adair 
debts  of  his  wife  contracted  before  marriage :  but  though 
the  ecclesiastical  law  so  far  recognizes  the  separate  exist-  - 
ence  of  the  wife  as  to  grant  administration  to  her,  yet,  as 
by  our  law,  the  wife  has  not  during  the  coverture  a  sepa- 
rate existence  or  power  of  acting  alone,  so  soon  as  the  ad- 
ministration' is  granted,  her  acts  become  in  law  the  acts  of 
her  husband.  In  like  manner  as  if  the  goods  of  a  third 
person  be  converted  by  the  wife  during  coverture,  the  law  . 
does  not  allow  it  to  be  said  that  they  were  converted  by  her. 
Berry  6?  ux  v.  Nevis,  Cro.  Joe  661;   1  Ro*  Abr.  548  ;  (a) 

* 

and  the  analogy  between  trover  and  devastavit  is  very  . 
close.  Therefore,  although  for  a  devastavit  committed  be- 
fore coverture  die  husband  is  chargeable  only  as  her  per- 
sonal representative,  yet  if  committed  during  the  coverture, 
the  law  considers  it  as  constructively  the  act  of  the  husband, 
and  the  devastavit  is  suggested  as  having  been  committed 
by  htm.  And  although  an  action  of  debt  suggesting  a  de- 
vastavit, being  founded  on  the  original  demand,,  can  be 
maintained  only  against  the  person  standing  in  the  rela- 
tion to  the  testator  of  personal  representative,  and  not 
against  tme  who  has  no  such  privity,  and  the  husband  of  a 
wife  administratrix  being,  after  the  coverture  ceases,  a 
stranger  to  her  testator,  therefore  at  law  there  is  no  pro- 
ceeding against  htm  for  a  devastavit  committed  during  the 
coverture :  this  arises  merely  from  the  form  of  the  pro- 
ceeding at  law.  It  does  not  follow  that  there  is  no  relief  in 
equity.  These  positions  are  true  even  where  the  wife  was 
executrix  before  her  marriage ;  but  the  argument  applies  a 

(a)  These  cases  seem  only  to. shew  that  the  conversion  cannot 
be  laid  ad  uaum  ifuorum.  But  the  conversion  may,  like  any  other 
tort  or  trespass,  be  laid  to  have  been  done  by  the  wife  If  she  has  in 
fact  committed  it. 

Vol.  L  K  k 
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1-8Q3.  fortiori,  where  the  wife's  taking  administration  was  with  the 
Adair  assent  of  the  husband ;  which  is  the  present  case : — not  an 
v.  administration  cast  upon  the  wife,  but  taken  voluntarily  and 

•  by  one  not  next  of  kin,  and  taken  under  the  direction,  and  at 
the  expense  of  the  husband*  But  further,  the  dcvastavitj&ao 
was  the  proper  act  of  Mr*  Show,  as  appears  not  only  from 
the  parol  evidence,  but  by  the  instrument  by  which  it  was 
committed,  having  been  executed  by  him  solely*  At  all 
events  the  act  done  was  with  his  assent — and  if  he  would  be 
liable  on  a  constructive  assent,  much  more  shall  he  be  so 
here.  The  case  too  is  much  stronger  when  it  is  considered 
that  this  was  only  a  qualified  administration,  an  administra- 
tion not  warranted  by  the  statute,  but  allowed  ex  necessitate  : 
it  was  not  determined  until  the  case  of  Walker  v.  Woolaston, 
2  P,  Wms.  S76j  that  such  an  administrator  could  maintain 
an  action  to  recover  debts :  he  is  on  a  footing  with  an  ad- 
ministrator durante  tninori  estate,  who  holds  as  a  trustee  for 
the  infant  executor  when  he  shall  come  of  age,  and  can 
only  sell  bona  peritura. 

But  however  the  question  might  be  decided  at  law  as  to 
the  liability  of  the  husband  in  such  a  case,  there  can  be  no 
doubt  upon  it  here. — Anciently,  before  this  court  assumed 
its  present  power  over  testamentary  causes,  this  relief  was 
given  in  the  ecclesiastical  court :  1  So*  Abr.  919  ;  Exe- 
cutor ^  F.  pi.  2,  3  :  and  whatever  authority  the  ecclesiastical 
court  had  then,  this  court  has  now  ;  and  that  such  relief  is 

given  by  this  court  is  plain  from  the  cases — 1  £q.  Air*  60, 
61,  Powell  v.  Bell;  Beynon  v.  Gollins,  2  Bro.  G>  C.  324  / 

Bachelor  v.  Bean,  2  Pern*  61 ;  Sanderson  v.  Crouch,  2  Vern* 

118  ;  -Norton  v.  Sprigg,  1  Tern.  309.     But  independent  of 

these  authorities,  there  is  sufficient  ground  to  charge  both 

Shaw  and  his  wife  in  equity  as  trustees  for  the  parties' 

entitled  to  the  surplus,  after  paying  the  debts ;  and  as  such 
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having  joined  in  die  act  of  transferring  the  assets,  both  are 
liable:  ZBro.C.C.  112. 

Trover  might  have  been  maintained  against  Shaw  for  the 
conversion  of  these  securities  ;  and  therefore  his  personal 
representative  is  liable  in  this  court  for  the  value  of  the  pro- 
perty converted.  Garth  v.  Cotton,  3  Atk.  751 ;  Hambly  v. 
Trott,  Cowp.  371 ;  Dy+  255.  b.  anon* 

As  to  the  question  whether  the  wife,  having  survived  her 
husband,  is  not  bound  to  make  good  the  deficiency  (if  any) 
of  his  assets ;  she  is  liable,  not  so  much  for*  the  act  done 
by  her,  which  in  contemplation  of  law  is  the  husband's, 
as  for  her  folly  in  delegating  to  another  the  power  to  com- 
mit a  devastavit*  She  is  clearly  liable  at  law,  as  to  credi- 
tors. Meunson  v.  Bourne,  Cro.  Car*  519 ;  Daniel  v.  Horsy, 
2  Lev.  145(a)*  And  the  reason  given  there  will  apply  as 
well  to  the  plaintiff's  demands  against  the  fund,  viz*  "  that 
"  it  was  her  folly  to  take  such  a  husband  as  would  make  a 
a  devastavit." 

Mr.  Burston,  Mr.  Macartney,  and  Mr.  Ball  tor  the  defen- 
dants, Mrs.  Shaw  and  the  executors  of  Mr.  Shaw. 

It  does  not  appear  that  Mr.  Shaw  was  at  all  concerned 
in  taking  out  this  administration ;  he  did  not  join  in  the 
bond  to  the  ordinary,  and  according  to  the  rule  of  the  civil 
law,  the  wife  had  a  separate  capacity  in  which  she  was  ca- 
pable of  the  office.  Then  a  bill  was  filed  against  Shaw  and 
wife  to  compel  a  transfer  of  the  securities  in  which  the 
assets  were  vested,  to  Charles  Crymble,  who  insisted  that  he 
had  a  right  to  the  absolute  ownership  of  them,  and  there  is 
language  in  the  codicils  to  this  will  from  whence  it  might 

(a)  lb.  261. 
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*  S03« without  any  imputation  of  fraud  have  been  conceived  that  the 

Adair       testator  meant  to  give  an  estate  taiLin  the  residuum;  upon. 
?'»  the  sixth  codicil  particularly,  it  is  not  clear  that  the  testa- 

—  tor  did  not  intend  by  the  use  of  the  words,  "  his  issue  m 

"  tail  male/'  to  confine  the  generality  of  the  preceding 
words,  referring  to  the  uses  expressed  in  the  will.  But 
without  insisting  on  this  construction,  it  appears  that  the 
plaintiffs  knew  of  this  bill ;  they  were  aware  of  their  right 
under  the  will :  the  claim  by  C.  Crymble  was  openly  made, 
and  yet  they  never  interfered  to  prevent  the  transfer;  the 
suit  was  then  compromised,  and  the  securities  handed  over, 
and  not  one  shilling  converted  to  the  use  of  Mr.  Shaw  ;  , 
there  is  not  the  slightest  evidence  of  fraud  on  his  part*  It 
is  a  principle  of  law  that  the  husband  shall  not  be  answer- 
able for  his  wife's  debt,  unless  judgment  has  been  had  dur- 
ing the  coverture  ;  and  the  same  principle  seems  to  reach 
debts  of  the  wife  contracted  in  a  separate  capacity,  though  * 
during  the  coverture  ;  now  the  law  recognizes  the  separate 
capacity  of  a  feme  execiUrix ;  she  may  administer  without 
the  assent  of  her  husband,  she  may  receive  the  assets  into  ' 
her  own  custody,  and  her  receipt  tor  a  debt  paid  bond  Jide 
shalj  be  binding,  1  Com*  Dig.  Administration,  D. :  there 
fore  in  such  a  case  no  remedy  will  be  agaiust  the  husband  . 
at  law,  unless  pursued  to  judgment  during  the  coverture : 
1  Lutw.  670 ;  Bacon  v.  Berkley  ;  and  if  this  be  true  in  case 
~  of  a  debt,  a  fortiori^  the  husband  shall  not  be  charged  at  law 
with  a  devastavit  committed  by  the  wife,  for  that  is  a  mere 
tort.  Powelly  ].  S.  C.  p.  673.  It  is  not  sufficient  even  to 
get  a  devastavit  returned  ;  there  must  be  judgment  against 
the  husband  and  wife  during  the  coverture,  to  charge  the 
husband  afterwards ;  1  Ro.  Abr.  Baron  fc?  feme,  G*  pU  5, 
Then  equity  frill  not  carry  relief  further  than  the  law,  ex- 
cept in  some  particular  instances.  In  Heard  v»  Stanford, 
Cas.  Temp.  Talb.  173,  where  it  was  sought  to  charge  the 
husband  (who  had  got  a  considerable  fortune  with  his  wife) 
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with  her  debts  after  her  death,  Lord  Talbot  said, "  The         1 803. 
44  question  is  whether  the  husband  as  such  be  chargeable  for       Adair 

"  a  debt  of  his  wife  after  her  death  in  a  court  of  equity :        _  v, 
it 


as  on  the  one  hand  the  husband  is  by  law  liable  to  all  his 
"  wife's  debts  during  the  coverture,  although  he  did  not  get 
44  one  shilling  portion  with  her,  and  that  her  debts  should 
44  amount  to  any  sum  whatever;  so  on  the  other  hand  it  is 
44  as  certain  that  if  the  debt  be  not  recovered  during  the 
44  coverture,  the  husband  is  no  longer  chargeable  as  such, 
44  let  the  fortune  he  received  with  his  Wife  be  never  so 
44  great."  So,  Earl  of  Thomond  v.  Earl  of  Suffolk.  1  P. 
Wms.  466.  The  only  principle  on  which  a  court  of  equity 
will  charge  a  husband  in  such  a  case,  is,  where  he  has  acted 
substantially— where  the  assets  have  gone  into  his  own 
pocket,  and  have  been  used  by  him  as  his  own ;  there  equity 
will  make  him  answerable  as  a  trustee,  and  properly ;  but  if 
he  is  only  the  husband  of  the  trustee  and  has  joined  in  her 
acts  pro  form(k  only,  where  it  is  demonstrable  that  he  never 
intended  to  derive,  and  never  did  derive  any  benefit  from 
the  fund,  there  is  no  case  to  be  found  where  the  court  has 
held  him  chargeable.  It  is  true,  a  man  not  clothed  with  the 
character  of  trustee  may  be  made  so  by  interfering  and 
misapplying  the  fund ;  but  where  he  is  in  the  character  of  a 
husband,  which  makes  it  necessary  to  join  him  in  the  acts 
of  his  wife,  and  he  joins  only  for  conformity,  the  court 
ought  not  to  hold  him  answerable. 

As  to  the  liability  of  Mrs.  Shaw:  the  distinction  turns 
upon  taking  administration  before  or  during  the  coverture ; 
in  the  latter  case  she  is  not  liable  for  &  devastavit  committed 
during  coverture,  and  so  seems  to  have  been  the  opinion  of 
Lord  Thurlo w ;  Beynon  v.  GoIlins>  2  Bro.  C.  C.  324. 


Shaw. 
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1803.  Lord  Chancellor, 

Adair  (After  stating  the  facts :)  It  cannot  be  contended  but  that 

Shaw.  by  the  sixth  codicil  the  estates  to  be  bought  in  pursuance  of 
•  it  were  to  be  settled  in  the  same  manner  as  the  estates  which 
were  devised  to  Charles  Crymble  the  younger :  The  conse- 
quence is  that  the  plaintiffs  have  a  right  to  have  the  personal 
estate  settled  on  Charles  Adair  for  life ;  remainder  to  T.  B. 
Adair  in  tail  male,  remainder  over. 

The  only  question  therefore  before  the  court  is,  who  is 
accountable  for  the  personal  estate  of  Charles  Crymble  the 
elder  ? 

The  difficulties  which  have  occurred  in  this  case  are 
the  consequence  of  disputes  which  arose  on  the  death  of 
Charles  Crymble  the  elder:  the  executors  declined  adminis- 
tering :  there  was  a  suit  in  the   ecclesiastical  court,  and 
pending  that  suit,  administration  was  granted  to  Anne  Sharv, 
pendente  lite.  •  The  nature  of  the  authority  conferred  by 
such  letters  of  administration,  is  merely  to  collect  the 
effects  and  to  pay  debts.     Mrs.  Shaw  had  nothing  to  do 
with  the  will  of  the  testator,   and  so  far  it  is  perfectly 
clear  that,  independent  of  the  disposition  of  the  residue, 
An  adminis-  she  has  gone  beyond  her  authority  in  paying  legacies ;  how- 
#*  hasnoaa-   ever,  it  is  not  contended  that  any  thing  was  actually  done 
thority  to  pay     wrong  by  her  in  this  respect,  and  therefore  she  ought  to  be 
pEdbonajide,    allowed  whatever  was  so  paid ;  but  still,  she  had  no  authority 
dit  f  hJhC     to  8° to  t^lat  extent,  much  less  to  pay  the  surplus  to  any  per- 
son except  an  administrator  with  the  will  annexed,  or  an  ex- 
ecutor. Perfect  security  might  have  been  obtained  by  Mr.  and 
Mrs.  ShaWy  by  filing  a  bill,  praying  that  they  might  be  atliber- 
ty  to  pay  into  court  what  was  in  their  hands,  to  abide  the  event 
of  the  suit  in  the  ecclesiactical  court  j  or,  Charles  Crymble  hav- 
ing filed.his  bill  for  the  purpose  of  having  accounts  taken,  they 
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might  have  ^counted  in  that  cause,  and  have  paid  the  md-        1803* 
ney  into  court,  and  the  court  would  have  determined  to       AdahT~~~ 
whom  the  property  belonged.     Any  inconvenience  there-  v. 

fore  which  can  arise  either  to  Mrs.  Shaw  or  to  the  family  ■ 

of  Mr.  Shaw  on  account  of  their  conduct,  cannot  be  com- 
plained of,  for  they  were  acting  throughout  in  direct  con- 
tradiction to  their  duty. 

1 4<>  not  think  it  material  to  discuss  the  question  whether 
the  transaction  with  Charles  Crymble  was  perfectly  right  in 
itself  or  not— but  on  principle,  and  what  I  conceive  to  be  the 
established  rule  of  courts  of  equity,  I  think  there  can  be  no 
doubt  that  Mrs.  Shaxv  is  responsible,  and  that  the  assets  of 
Mr.  Shaw  also  are  responsible  in  this  extent,  viz.  Mrs.  Shaw 
•  for  the  whole,  and  Mr.  Shaw's  assets,  for  whatever  came 
into  his  hands,  that  is,  what  came  to  the  hands  of  himself 
or  his  wife  during  the  coverture,  except  so  far  as  Mr.  Sharp 
left  assets  in  specie  of  the  testator  after  his  death,  which 
might  have  come  into  the  hands  of  Mrs.  Shaw:  whatever 
might  have  been  so  left,  he  would  not  have  been  account- 
able for,  but  she  alone  would. 

It  is  insisted  on  behalf  of  the  defendants,  that,  having  * 

paid  or  delivered  over  the  residue  of  the  estate  of  C.  C.  the 
elder,  to  C.  Crymble  the  younger,  after  he  had  attained 
his  age  of  twenty- one,  and  had  filed  a  bill  for  the  purpose 
of  having  it  delivered  over  to  him,  they  are  discharged* 
But  first  of  all  it  was  contended  that  this  payment  was 
under  a  mistake  ;  that  there  was  a  doubt  on  the  codicil, 
and  that  it  would  be  extremely  hard  that  Mr.  or  Mrs.  Shaw 
should  be  made  responsible  for  that  mistake :  but  it  is  im- 
possible not  to  see  that  that  is  not  the  nature  of  this  trans- 
action—it is  not  a  mistake  in  the  execution  of  their  duty, 
for  no  such  duty  was  imposed  on  them :  an  administrator 
pendente  lite  has  no  business  to  construe  the  will ;  he  is  only. 


'    % 
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.  1803*        to  hand  over  the  assets  to  the  person  entitled,  or  to  dispose 

Adair       of  them  pursuant  to  the  directions  of  a  court  of  equity : 

v.  there  is  no  pretence  therefore  to  say  that  the  plaintifis  should 

» 1 —  be  turned  round  to  the  assets  of  C  Crymble  the  younger. 

It  is  observable  too,  that  from  the  instrument  which  was 
executed,  it  is  manifest  this  payment  was  an  arrangement 
with  C.  Crymble;  and  that  the  assets  were  not  paid  over, 
but  misapplied  another  way.  However,  whatever  was  the 
case,  there  is  no  pretence  for  saying  that  the  plaintiffs  are 
to  trouble  themselves  as  to  the  manner  in  which  thp  defen- 
dants thought  fit  to  deal  with  Charles  Crymble  the  younger, 
except  that  there  can  be  no  demand  against  them  for  the 
interest  during  his  life. 

But  it  is  insisted  fhat  there  is  no  demand  against  Anne 
Shaw  ;  and  that,  if  there  is  any  against  her,  yet  that  there 
is  none  against  the  representatives  of  Francis  Shaw ;  and 
this  is  urged  upon  certain  principles  of  law  which  are 
stated  as  rules  in  the  administration  of  assets,  that  cannot 
in  any  degree  be  controlled  in  equity. 

I  confess  I  cannot  but  think  the  argument  on  this  head 
has  proceeded  upon  very  insubstantial  .grounds :  for  it  has 
been  founded  principally  on  the  forme  of  proceeding  on  be- 
half of  creditors  in  courts  of  law  to  charge  executors 
who  waste  the  assets  ;  and  upon  what  the  law  of  the  land 
is  with  respect  to  the  effect  which  the  existence  of  a  debt 
of  the  wife  before  coverture  has  upon  the  husband,  the 
law  charging  the  husband  with  all  debts  of  the  wife  con- 
traded  before  the  coverture,  but  discharging  his  assets  of 
such  debts,  if  not  recovered  during  the  coverture.  I  think  this 
will  not  govern  the  question  in  this  case,  any  more  than  what . 
has  been  said  on  the  subject  of  devastavit*  The  law  has 
thought  fit,  for  the  purpose  of  enabling  creditors  to  enforce 
payment  of  their  demands,  to  give  them  a  remedy  by  a 
proceeding  against  executors,  founded  on  a  personal  tort, 
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which*  nccordingto  the  maxim  of  law,  dies  with  the  pel-son  j  1403. 
but  any  argument  derived  from  hence  will  not  at  all  affect  Adair 
the  justice  of  the  case,  but  merely  the  remedy  ;  and  if  there  v. 

be  a  mode  of  proceeding  to  which  the  objection  does  not  lie,  HAW' — - 

I  think  according  to  acknowledged  principles,  the  objec- 
tion to  the  mode  of  proceeding  in  the  one  case  will  not 
affect  the  mode  in  the  latter  which  is  not  within  the  reason 
of  the  rule  that  governs  the  former* 

r  First,  as  to  Mrs.  Shaw*  .  It  is  said  that  there  can  be  no 
demand  against  her,  because  she  was  a  feme  covert  when  ad* 
ministration  was  taken,  and  a  feme  covert  is  not  chargeable 
with  the  waste  of  her  husband,  where  no  act  has  been  done 
by  her  during  the  coverture*  But  I  think,  upon  all  the  au» 
thorities,  that  position  is  a  mistake :  I  can  find  no  ground  for 
it  except  a  sort  of  dictum  of  Lord  Thurlow,  in  the  case  of 
Beynon  v.  GslHns(a).  With  respect  to  the  demand  against 
the  executors  of  Francis  Shaw,  it  is  insisted  that  though 
during  his  life  he  was  responsible,  yet  by  his  death  his 
assets  are  discharged,  because  any  misapplication  of  the 
personal  estate  of  Chmrles  Crymble^  to  whom  the  wife  admi- 
nistered, was  in  nature  of  a  tort :  that  any  action  to  be 
brought  by  creditors  against  Mr*  or  Mrs.  Shaw  during  the 
life  of  both,  or  against  Mrs.  Shaw  since  the  death  of  Mr. 
ShaWj  for  the  purpose  of  recovering  a  debt,  must  be  founded 
on  a  tort,  that  is,  on  the  waste  of  assets. 

Now  with  respect  to  Mrs.  Shaw  ;  I  apprehend  the  de-  F 
mand  against  her  is  a  necessary  consequence  of  the  acts  in  executrix  shall 
which  she  has  concurred,  and  that  at  law  she  would  be  re-  to  Editors  at 
sponsible  to  the  creditors  of  Charles  Crymble*  (though  not  to  **w  tfter  tje 

coverture  for 

the  residuary  legatees,  as  no  action  at  law  could  be  brought  waste  commit. 
on  their  behalf).    Beynon  v.  GolRns  is  mentioned  as  a  case  E^S,1""' 

_       _  _  the  corerture. 

(a)  2  jffr*.  CC323. 

Vol.  I.  L  1 
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1803.        in  which  it  was  considered  by  Lord  Tfetruow,  that  whefe 

Adair        an  administration  was  taken  out  during  die  coverture,  the 

v.  wife  would  not  be  responsible  for  waste  duringthe  coverture : 

- —    I  have  looked  into  the  words  attributed  to  Lord  Thurlow 

in  that  case :  I  have  looked  into  the  cases  mentioned  as  giv- 
ing  authority  to  that  dictum>bxxt  I  can  find  none  to  warrant 
it.  On  the  contrary,  it  seems  to  me  that  all  the  cases  dearly 
lay  down,  that  though  the  waste  during  coverture  is  the  act  of 
the  husband,  yet  it  is  an  act  for  which  the  wife,  after  the 
determination  of  die  coverture,  is  responsible^)  becsute, 
according  to  the  language  of  the  cases,  it  was  her  foQyto 
take  a  husband  that  would  so  misconduct  himself  i(j>)  indeed, 
no  action  would  lie  against  the  representatives  of  the  hus- 
band for  the  debt,  because  he  was  not  the  debtor:  thejudg* 

* 

(a)  Vld..  Infra.    This  point  saved  by  the  decree. 

(6)  In  Wentw.  Of.  JLr.c.  17,  ft.  205,  it  is  said,  "  There  may 
"  perhaps  be  a  difference  where  a  woman  made  executor  taketh 
u  husband  after  the  death  of  the  testator  before  either  proving  or 
41  refusing  to  prove  the  will,  and  where  she  is  made  executor  d«r- 
"  ing  the  coverture ;  as  there  is  in  case  of  a  descent  of  her  land 
".  to  the  heir  of  a  disseisor  ;•  for  when  there  is  upon  her,  such  a 
"  state  of  election,  she,  marrying  before  her  resolution  or  deter* 
"  initiation,  doth  upon  the  matter  deliver  it  into  the  husband's 
'  "  hands ;  not  so  where  it  first  findeth  and  falleth  upon  her  In  the 

"  state  of  coverture.'9  And  toelflcidate  the  difference,  the  author 
adds,  u  If  the  husband  were  indebted  to  the  testator,  this  making 
"  of  the  wife  executor  is  as  I  take  it,  a  release  in  law,  as 
"  well  as  if  she  were  the  debtor,  but  if  after  the  testator's  death, 
"  she  do  marry  such  a  debtor,  it  is  a  devastation."  In  the  same 
book,  206,  and  also  in  Godalfth.  Orfih.  Leg.  fiart  2,  c.  10.  * .  1,  it  is^ 
said,  That  if  administration  be  taken  by  the  husband  in  the  name 
-  of  the  wife  against  her  consent,  she  may  renounce  after  his  death  i 
that  is,  as  is  to  be  collected  from  Dyer,  166  3.  if  she  do  not  inter- 
meddle, the  wife,  upon  whom  the  right  of  administration  devolved 
during  coverture  would  seem  according  to  these  authorities  to  be. 
liable  for  the  acts  of  her  husband  only  in  case  of  administration 
being  taken  with  her  assent  given  in  the  first   instance,  or 

•  VicL  Co.  Lit.  246.  a. 
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tunt  must  be  against  the  assets  of  the  testator,  and  the  de-        1803 
vastavti  is  a  mere  consequence  of  that  judgment.     When  I 
lode  at  the  nature  of  the  case  of  Beynon  v.  GoUhiSj  I  must 
say  that  what  fell  from  Lord  Thurlow  (if  indeed  he  did  - 
nay  what  is  attributed  to  him)  was  delivered  without  much 
consideration  at  the  moment ;  for  the  great  question  in  that 
case  was,  whether  the  defendant  GoUins  should  be  respon- 
sible in  respect  of  acts  which  he  had  done  affecting  the  real 
and  not  the  personal  estate.     The  note  in  Brown  is  clearly  The  case  of 
erroneous  in  many  points,  and  the  note  in  Mr.  Dickins\  /^j™j£  reporu 
book(a)  is  directly  contrary,  and  equally  erroneous,  ac-  ed ■  ■»  *  5r** 
cording  to  my  recollection  of  the  eaae.(£)    That  pote  is  a  erroneous. 


subsequently  by  matter  fo  fiaU,  as  by  her  Intermeddling ;  and  die 
principle  of  liability  mentioned  in  the  books  (viz.  that  it  was  her 
folly  to  take  a  husband  who  would  misconduct  himself  in  respect  to 
•  the  assets)  would  seem  to  be  applicable  only  to  the  case  of  a  wife, 
on  whom  the  right  to  the  administration  devolved  before  marriage, 
and  when  she  was  in  a  state  to  make  an  election. 

(a)  2  Dick,  697,  under  the  name  of  Beynon  v.  Gollin*. 

(6)  When  this  case  was  first  mentioned  in  argument  at  the  bar# 
his  lordship  stated,  from  bis  recollection,  the  true  circumstances  of 
the  case  to  have  been  these :  ^  Mrs.  Beynon  was  entitled  to  a  large 
u  sum  charged  on  the  real  and  personal  estate  of  her  father,  part 
M  of  which,  vis.  a  sum  of  S00/.  was  settled  on  the  marriage  of  Mrs. 
"  Beynon,  which  800/.  was  a  debt  out  of  the  assets  of  her  father  < 
"  the  assets  were  possessed  by  her  husband  and  her,  as  administra- 
"  trix  de  bonti  non  of  her  father,  and  were  administered  by  the, 
"  husband  to  every  extent  except  payment  of  that  debt,  and  then 
"  he  became  bankrupt.  There  was  a  large  real  as  well  as  personal 
«  property,  and  the  husband,  together  with  QoUin*^  who  was  the 
*'  trustee  in  Mrs.  Beynon9 %  settlement,  sold  the  real  estate :  and 
"  the  wire  and  her  infant  son,  after  the  death  of  the  husband,  filed 
44  their  bfll  against  the  purchaser  of  the  real  estate  to  charge  it  with 
.  u  this  sum  of  8Q0/.  The  bill  was  dismissed  as  against  all  the  pur* 
44  chasers,  and  was  retained  against  Gollin*,  in  consequence  of  his 
14  having  been  a  trustee  for  this  800/.  and  having  concurred  in  a  sal* 
1  *  which  had  conveyed  the  real  estate,  discharged  of  this  demand, 
ft  Then  GQltin*  insisted  that  the  person*!  estate  of  the  father  was 
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1803.       perfect  authority  for  charging  Mrs*  Shaw  ;  but  I  believe  a* 
Adair        suc^  derision  took  place  as  that  attributed  by  Mr*  Dic&ew 

v  to  I,ord  Thualow,  and  xio  such  dictum  was  pronounced  as 

Shaw. 
■"■  ■    ■  i — ^-^  that  in  Brown.    That  was  in  reality  the  case  of  a  debt,  and 

the  debt  was  proved  under  the  commission  of  bankruptcy, 
bo  that  it  might  be  considered  as  recovered,  and  the  ques* 
tion  was,  whether  the  wife  was  discharged  by  the  bank- 
ruptcy of  the  husband ;  for  the  action  against  him  was  gone, 
except  so  far  as  there  was  a  debt  which  might  be  proved 
pnder  the  commission ;  and  having  been  proved  under  the 
commission,  the  right  of  action  was  satisfied j  that  was  the 
.  .effect  of  the  case,  and  the  present  point  could  not  have 
arisen  in  it,  except  by  way  of  argument*  Besides,  no  ac- 
tion at  law  could  have  been  maintained  in  that  case,  as 
it  was  the  case  of  a  legacy*  Lord  Thurlow  could  not  have 
directed  an  account  to  be  taken  against  the  wife,  because, 
as  I  apprehend,  the  bankruptcy  of  the  husband  discharged 

* 

P  first  answerable  for  this  sum  of  600/.  and  that  Mrs.  Beynon  was 
f<  responsible  in  the  first  instance ;  and  the  question  was  whether 
M  he  could  have  the  benefit  of  the  personal  estate,  so  as  to  throw 
f '  the  demand  against  her  s  the  determination  of  the  court  was, 
''  that  he  was  responsible  to  the  son,  but  not  to  her;  and  therefore 
f  the  interest  of  the  800/.  was  not  given  to  her  against  G$llins9  hot 
M  he  was  made  to  answer  for  the  principal,  so  far  as  it  had  not 
«  been  recovered  under  the  commission  as  a  debt  out  of  the  estate 
M  of  Beynon)  the  husband ;— for  there  had  been  proof  of  the  debt 
V  by  Gollin*  against  the  estate  of  the  husband,  which  had  been  ad- 
•"  milted,  and  a  dividend  made  on  it"  His  lordship  observed, 
"  That  decision  goes  no  further  than  this,  that  Gollin$  could  not 
'<  throw  the  cbjld  on  an  insolvent  fund,  but  that  having  concurred  in 
*'  a  sale  of  part  of  the  estate  charged,  he  was  bound  to  answer  it ; 
"  the  abstract  question  was  not  at  all  before  the  chancellor. 

See  Co,  Lit*  990-  b.  not,  1,  where  this  case  is  cited  by  Mr.  ButUr 
upon  a  discussion  how  far  purchasers  are  bound  to  see  the  applies* 
tion  of  the  purchase  money ;  the  facts,  as  far  as  were  necessary  to 
fee  sjafed  jji  tbat  point  of  view  corresppn4  with  the  above. 


.* 


Shaw. 
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the  demand:  at  least  It  has  been  so  contended ;  and  the  debt  ,1803. 
having  been  proved  against  the  estate  of  the  husband,  it  was  An  ajlr 
pro  tanto  recovered  from  the  husband  and  could  not  be  de-  ^  v. 
manded  against  the  wife.  I  therefore  think  (and  the  case  of  - 
Bellew  v.  Scott,  Str.  440,  and  the  cases  there  cited  (fl)  seem 
all  to  shew)  that  Mrs.  Show  must  be  held  responsible  to 
,  creditors  for  waste  committed  by  her  husband* 

The  difficulty  which  would  be  in  the  way  of  a  creditor  pro-  The  law  has 
cqeding  against  the  husband  is,  that  he  could  bring  no  action  tion  by  which ' 
at  law  by  which  the  assets  of  the  husband  would  be  affected;  the  assets  of 

•  r  i«  tne  husband  of 

he  could  bring  no  action  as  for  a  debt  of  the  husband  a,  afemeexecu- 
that  is  to  say,  the  law  give,  no  form  of  action  in  that  re-  S£tety 
spect.  If  before  the  statute,  the  husband  had  promised  by  *a*tav$t  com- 
parol  to  pSay  the  debt,  I  apprehend  an  action  would  have  during  the  co- 
lain  on  that,  because  then  a  new  form  of  action  would  be  vertUJP*- 
given ;  the  statute  now  requires  the  promise  to  be  in  writing, 
but  previous  to  the  statute,    a  mere  parol  promise  would  ' ' 

« 

have  been  sufficient,  because  there  was  a  sufficient  considera- 
tion for  it ;  however  that  is  not  the  nature  of  the  present 
demand :  the  demand  now  made  is  made  by  the  personal 
representative,  and  by  the  persons  who  are  entitled  as  cestui 
que  trusts  under  the  will  of  Charles  Crymbki  and  it  is  made, 
with  respect  to  the  latter,  in  the  only  way  that  it  could  be. 
made,  in  a  court  of  equity,  where  the  only  remedy  is  against 
the  trustees  of  those  assets* 

But  it  is  objected  that  a  court  of  equity  cannot  alter  the     But  equity 

principles  which  govern  in  a  court  of  law,  and  that  if  a  ^\  reliere  in 

.  *•!.,  .  such  caac,  on 

person  is  not  chargeable  by  the  common  law,  he  is  not  the  principle 

chargeable  in  a  court  of  equity.    That  is  going  too  far :  j£^^*"nta 

for  that  position  would  put  an  end  to  all  executions  of  trust,  the  Husband's 

and  to  all  proceedings  founded  upon  a  breach  of  trust;  Eoundbj1* 

matters  which  are  not  cognizable  at  law,  but  are  cognizable  trust- 

(a)  See  Mr.  JVtfcn's  edition 
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All  persons 
coming  into 
possession  of 
property  bound 
by  a  trust  with 
notice  of  the 
trusty  are 
chargeable  in 
equity  at  trus- 
tees. 

Iftheasseti 
had  remained 
in  the  hands  of 
the  husband, 
and  had  gone 
to  his  execu-    ' 
tors  in  specie, 
an  action  at 
law  might  hare 
Been  main- 
tained for 
thcmf 


in  equity*  The  only  thing  to  be  inquired  in  a  court  of 
equity  is,  whether  the  property  bound  by  the  trust,  has 
come  to  the  hands  of  persons  who  were  either  bound  to  exe- 
cute the  trust,  or  to  preserve  the  property  for  the  persons  en- 
titled to  it;  and  the  whole  jurisdiction  of  courts  of  equity 
in  the  administration  of  assets  is  founded  on  the  principle, 
that  it  is  the  duty  of  the  court  to  enforce  the  execution  of 
trusts,  and  that  the  executor  or  administrator  who  has  the 
property  in  his  hands,  is  bound  to  apply  that  property  in  the 
payment  of  debts  and  legacies,  and  to  apply  the  surplus 
according  to  the  will,  or,  in  case  of  intestacy,  according  to 
the  statute  of  distributions.  The  sole  ground  on  which 
courts  of  equity  proceed  in  cases  of  this  kind  is  the  exe- 
cution of  a  trust;  and  if  we  advert  to  the  cases  on^the 
subject,  we  shall  find  that  trusts  are  enforced,  not  only 
against  those  persons  who  rightfully  are  possessed  of  the 
trust  property  as  trustees,  but  also  against  all  persons  who 
come  into  possession  of  the  property  bound  by  the  trust  with 
notice  of  the  trust ;  and  whoever  so  comes  into  possession  is 
considered  as  bound,  with  respect  to  that  special  property, 
to  the  execution  of  the  trust. 

The  law  has  nothing  contrary  to  this  in  the  administra* 
tion  of  assets.  In  the  present  case,  if  the  property  (such  as 
it  was,  consisting,  of  bonds,  Sec.)  which  was  handed  over  to 
Charles  Crymble  the  younger,  had  remained  in  the  hands  of 
Francis  Shaw  at  the  time,  of  his  death,  and  were  now  in 
specie,  in  the  hands  of  his  executor,  the  plaintiff  could  bring 
an  action  of  detinue  or  trover ;  but  in  consequence  of  the 
property  having  been  converted  in  the  life-time  of  Shaw,  thp 
mode  of  actipn  at  law  is  wanting ;  the  law  has  not  provided 
a  form  of  action  by  which  the  right,  which  the  law  as? 
knowledges,  cap  be  enforced. 
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When  the  husband  of  a  feme  covert  is  charged  with        1803. 


waste  committed  by  her  previous  to  the  marriage,  the  charge       ad  air 
is  simply  by  the  rule  of  law,  which  throws  upon  the  hus-  v. 

band,  during  the  coverture,,  all  the  obligations  of  the  wife  ; 


Feme  execu- 
and  as  he  is  charged  by  the  rule  of  law  alone,  the  same  trix  commit* 

rule  should  also  discharge  him.     The  debt  of  the  wife  be-  ^"  ^u^^Ui* 

fore  coverture  shall  not  be  recovered  against  the  husband  husband  shall 

«  ,  ,     .  *  i    r     •        i    *       •       not  be  charged 

after  coverture,  because  he  is  answerable  for  it  only  m  vir-  tt  ^w  ^^ 

tue  of  the  duty  imposed  en  him  to  discharge  all  the  obliga-  ^^I?1*^  ^l 

tions  of  the  wife :  this  in  some  cases  is  a  little  against  coo-  rary  this  rule 

science,  but  then  in  other  cases,  the  charging  the  husband  ^ou^dof  his* 

with  the  debt,  would  be  against  conscience  also  ;  and  such  having;  or  not 

being  the  rule  of  law,  courts  of  equity  have  held  that  ed  a  portion  " 

they  could  not  establish  any  rule  upoi*  the  difference  whe-  witil  ****  wi*c' 

ther  the  husband  had  or  had  not  received  a  portion  with  his 

wife,  that  should  bind  his  conscience  in  one  case  more  than 

in  the  other.    This  I  take  to  be  the  meaning  of  the  case  of 

Heard  v*  Stamford.(a)    But  where  a  husband  is  chargeable, 

not  as  husband,  but  in  another  character,  as  administrator, 

though  he  was  entitled  to  administration  in  his  character  of 

husband,  the  court  held  him  responsible,  because  he  took 

in  a  character,  in  which  any  other  person  taking  it  would 

have  been  chargeable  with  the  debt  of  the  wife.  And  there* 

fore  if  the  case  of  Heard V.  Stamford  and  Lord  Thomondv* 

Lord  Suffblk{b)  be  looked  into,  it  will  be  found  that  they 

do  not  affect  the  question  in  this  case,  where  the  obligation 

upon  Mr.  Shaw  arises,  not  from  his  character  of  husband, 

but  from  his  own  acts  during  the  coverture. 

There  is  a  variety  of  instances  in  courts  of  law,  where, 
though  the  most  beneficial  right  of  action  which  accrues  to 
the  party  is  one  which  would  die  with  the  person,  yet  if 

(c)  3  P.  fVmi.  409.    Ca:  temfi.  Talb.  173, 
(*)  1  P.  Wm%.  462. 


4 


264    t  ■       •  CASES  IN  CHANCERY. 

1803*        the  effect  of  the  acC  done  was,  to  put  into  the  hands  of  one 


Adair        party  something  belonging  to  the  other  which  was  of  va- 
v.  lue,(tf)  although  the  most  beneficial  action  die  with  the 
— —    person,  because  founded  on  a  tort,  yet  the  action  by  which 


the  value  of  the  thing  itself  might  be  recovered,  would  re* 

main.    The  case  of  Sir*  Henry  Sherrington,  Sav.  40,  has 

J       *  been  used  to  illustrate  this.  That  was  an  information  against. 

*   +  the  widow  and  administratrix  of  Sir  H.  S.  charging  that. 

tie  in  his  life-time  had  cut  down  trees  upon  the  Queen's  .- 
land :  it  was  objected  that  the  action  was  in  the  nature  of 
trespass  at  common  law,  in  which  case  actio  moritur  cum 
persona.  But  the  court  said,  u  In  every  case  where  any 
a  price  or  value  was  put  upon  the  thing  in  which  the  of- 
*  "  fence  is  committed,  if  he  that  committed  the  offence  die, 

44  his  executor  shall  be  charged  for  this  offence,"  (as  was 
the  case  in  that  information)  u  but  where  the  action  is  for. 
"  damages  only  in  satisfaction  of  the  injury  done*  the  exe* 
44  cutor  shall  not  be  charged."  And  this  is  further  illustrat- 
ed by  Lord  Mansfield  in  Humbly  v.  Trotty  Cowp.  376,* 
"  as  for  instance,  the  executor  shall  not  be  chargea- 
44  ble  for  the  injury  done  by  his  testator  in  cutting  down^ 
44  another  man's  trees,  but  for  the  benefit  arising  to  the 
41  testator  for  the  value  or  sale  of  the  trees  he  shall/' 
This  shews  clearly  what  the  principle  of  the  law  is  ; 
.that  if  any  man  become  possessed  of  the  property  of 
another ;  though  he  became  possessed  by  wrong,  and  might 
during  his  life  be  made  answerable  for  the  wrong,  yet  that 
.does  not  destroy  the  right  which  the  other  party  had  to  the 
thing  itself  or  the  value  of  it,  and  he  would  have  a  remedy 
for  any  thing  of  that  description  after  the  death  of  the 
wrong-doer,  against  his  executors.     And,  in  cases  of  tim- 


i  - 


•*    r 

v 


V 


(a)  Vid.  ITentv.  Off.  Ex.  161,  from  which  it  appears  to  have 
',4  been  atone  time  considered  that  the  executor  of  an  executor  who 
.j.      *;  had  committed'  a  devastavit  should  hi  liable  at  law,  on  a  principle  "\. 
.     .  similar  to  t£e  one  here  mentione^yiz,  for  tb/t  by  the  w>oag,  the 
1  %  *        ww^sting  executor  had  Made  huhsel|aV6ror.       *fr  *     y 

i 
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bef,  mines,  and  the  like,  equity  has  in  many  instances,  espe-  1603.' 

cially  since  the  cake  of  the  Bishop  of  Winchester  v.  Knight.  Adair 

•1  P.  Wms.  406,  obliged  a  party  to  account  for  what  had  v. 
been  so  taken.  Garth  v.  Cottoned)  l^Fes*  564- 


.Sha*. 


*' 


Supposing  Shaw  himself  to  have  been  administrator  (and 
•    supposing  the  statute  which  gives  the  remedy  against  the 
executor  of  an  executor  for  a  devastavit  had  not  been  made, 
.  for  that  statute  seems  to  me  to  have  been  made  principally 
'with  a  view  to  creditors)  yet  his  duty,  as  administrator  '* 

■•  pendente  lite  was  to  hand  over  the  property  to  the  persons  en-  - 
tided  to  it  at  the  descisiou.of  the  suit.  He  was  in  the  nature, 
and  stood  in  the  common  case  of  a  stake-holder :  if  the 
stake  be  demanded,  and  not  delivered  over  after  the  ques- 
tion is  determined,  the  mode  of  action  necessary  to  recover 
back  the  property  so  put  into  the  hands  of  the  stake-holder, 
.  may  in  certain  cases  be  gone,  and  in  others  not  \  that  depend - 
'  ing  entirely  on  the  nature  of  the  action  necessary  to  bring ; 
yet  I  apprehend  a  court  of  equity  would  make  the  executor  * 
answerable  for  property  so  put  into  his  testator's  hands  as  si 
stake-holder. 


t 


% 


« 


In  the  case  of  Perkinson  v.  Gilford,  Crs.  Car*  539,  debt 
was  brought  against  the  executors  of  a  sheriff  for  money 
which  he  h*d  levied  under  zfi.fa.  and  had  not  paid  over : 
the  not  paying  over  the  money  was  a  misfeasance  as  well  as 
a  nonfeasance :  yet  it  was  determined  that  by  the  receipt  of 
the  money  the  sheriff  became  debtor,  and  that  debt  might 
be  maintained  for  it :  that  is  to  say,  though  he  was  guilty  * 

of  a  breach  of  his  duty  as  sheriff,  and  though  no  action  T         *  ' .. 

could  be  maintained  for  that  breach  of  duty  after  his  death,  '"*       * 

yet  for  the  money  so  recovered  hisexecutors  were  chargeable*      *  *  +  \ 

I  mention  this  to  shew  that  the  principle  of  law  is,  to  charge  'y.  "      •. 

.  (a)  In  1  Dick.  183,  this  case  *»» published,  from  Lord  Hars-  \    *' 
wicxfi's  M.  S.  •'  *■' 


•  \ 
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1803.       wherever  property  bound  to  a  particular  duty  comes  in- 

*  *-  A  air        to  a  Per$9n's  hands ;  and  the  law  is  even  astute  to  give  re- 

a      v.  lief  wherever  its  forms  will  allow :  and  wherever  a  court  of 

*HAVi', law  fails  to  give  remedy,  it  fails  from  a  suitable  mode  of 

action  not  being 'devised :    its  forms  are  adapted  to  the 

-.     .     .  greater  number  of  cases,  and  in  cases  where  it  is  defective 

...  •   |he  legislature  has  frequently  interfered,  as  in  the  instance 

v        »  of  the  remedy  given  against  the  executor  of  an  executor 

n  upon  a  devastavit. 


*"       The  demand  here,  however,  is  I  think  supported  by  a 

'}  Variety  of  cases  in  which  courts  of  equity  have  decided,. 

•  w.  that  the  executor  of  a  husband  possessed  of  assets  kt  right 

r  Administration  °^  his  wife  shall  be  chargeable.  The  administration  having 

fekenjgr  a  jfeme  .been  taken  in  this  instance  during  coverture,  must  unquesti- 

-'  preLwdtL     onably  have  been  with  the  privity  and  assent  of  the  husband ;     . 

kejswith  the     j|C  mUst  be  taken  to  have  authorised  the  proceedings ;.  and 

.    .priVity  *fcd  as-  ,  .  ,  »•  ■ 

\,  lefttofthchus-  any  dealing  of  the  wife  with  the  assent  of  the  husband,    * 

(l-am^"  would  kind  bim,  and  if  there  were  a  form  of  action  for  it,. 

:    ♦  1  cannot  see  why  the  executors  of  the  husband  would  not . 

x          v   -".  he  chargeable  at  law.  '  If  the  wife  trade  with  the  assets*. 

* '  .  •          *  *       with  his  assent,  he  is  chargeable  with  that  dealing,  and  his   - 

'    "    *       *  ?  r  *     executor  after  his  death  would  be  so  ;  because  she  cannot" 

■   .^  trade  without  his  assent ;  and  therefore  he  is  chargeable  as 

'  ..  "      lie  would  be  with  any  other  act  of  his  wife;  as,  if  she  te- 

*  deived  money  for  him,  (having  beeti  in  the  habit  of  so  do- 

>    «.         . '  ing)  though  it  never  came  into  his  hands,  jtet  would  he  be    •< 

■''  -  .cbargeable(a). 


i 

i 


".i  The  cases  in  courts  of  equity  on  this  subject  are  not"^ 

very  numerous ;  however,  there  are  some :  there  is  one  of    * 
^  %  *      .   ■>      #hich  I  have  found  a  note  of  the  decree,  in  1771:  and'  - 
»  "*     V  *  the  form  of  the  decree  convinces  me  that  it  is  the  established  ^ 
i         *   **  rule  of  .equity  ill  England  to  charge  the  husband  as  he  i*  >.* 


8 


*  .,'         *.  - '     *  *      .        , '  (a).  2  Frrem.  \78,  Seabeurn  v.  "ittj-iurwir. 


* 


<      ♦   4  .  •       •      «  t 
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there  charged ;  and  from  the  circumstances  of  that  case,  I         1803. 
have  no  doubt  that  it  would  have-  been  appealed  from,  if  the   *'A       "'' 
point  had  not  been  considered  as  settled  law.     However,  I  -v. 

shall  notice,  in  their  order,  the  cases  which  have  occurred  - 
to  me,  and  I  think  we  shall  find  that  the  practice  is  too       ,. 
firmly  settled  to  be  shaken.  It  seems  that  in  some  instances 
the  cases  have  gone  further  than  what  now  seems  to  be  the*  .  i 

rule,  but  Lord  Talbot  in  Heard  v.  Stamford,  appears  to      .s      .     4 
disapprove  of  that  extension  of  the  rule. 


•  • 


•« 


v 


The  case  which  seems  to  me  to  shew  most  clearly  what        , 
courts  of  equity  thought  on  this  subject,  is  Sanderson  v*      . 

*  Crouch^  2  Fern.  118,  in  Michaelmas  1689.  A  man  married 
sin  administratrix,  who  had  previously  wasted  part  of  the 
assets ;  a  bill  was  filed  against  them  for  a  distribution,  and 
the  wife  died.  u  Per  cur*  The  husband  is  not  to  be  w  * 
"  charged  further  than  with  what  was  possessed,  or  came  to 
u  his  brhis  wife's  hands  after  their  intermarriage."  Now  this 
shews  clearly  that  the  understanding  of  the  court  was  this;  •  . ' 

»  *  with  respect  to  what  came  to  the  wife's  hands  and  was  "* 

-  wasted  by  her  previous  to  the  marriage,  the  husband  was 
chargeable  as  for  her  debt  during  the  coverture,  but  not  -  * 

chargeable  after  her  death ;  but  for  what  came  to  his  or  his 
wife's  hands  after  the  marriage,  he  was  chargeable  in  re- 
spect to  his  possession  of  it;  for  the  wasting  after  the  mar- 
riage must  have  been  the  act  of  the  husband  :  it  could  only  *. 
be  converted  to  the  use  of  the  husband,  and  therefore; 
though  in  that  case  the  husband  was  not  liable  at  law  in  an .      -* 
action  in  the  nature  of  a  devastavit,  yet  he  was  held  liable  in        *    •' 
eanity. 

'  *        Bachelor  v.  Bean,  2  Fern.  61,  was  decided  but  a  year  and  * 

.  i  an  hajf  before  Sanderson  v.  Crouch*  It  does  net  appear  very  t  *     r 

*  clearly  wfeat  the  decision  was,  but  6jf  camparmfr  Sanderson  .      ,         * 

*  v.  Crouch  with  k/it  will  be  fou&d  that  the  same  sort  4f  dec?* 


* 


j» 
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1803.  sion  was  made  in  both  cases.     Norton  Vk  Sprigg,  1  Vtriu 

Adair  309 '  ^f  *684.  This  *$  a  very  short  and  confused  note. 

v.  On  exceptions  to  the  master's  report,  the  question  was,  how 

^  SftAy. —  far  tjle  SgCon<j  husband  should  be  charged  in  his  own  estate 

*  *        for  a  devastavit  committed  by  his  wife  and  her  first  husband. 

The  court  said.  "  Where  there  is  a  bond,  there  is  a  lien 

"  by  deed,  and  so  the  second  husband  bound ;  but  where 

«  there  is  barely  a  breach  of  trust  or  debt  by  simple  contract, 

'  '  j*.     "  there  in  equity,  the  plaintiff  ought  to  follow  the  estate 

9  "of  the  wife  in  the  hands  of  the  executor  of  the  first 

"  husband/' » It  is  difficult  to  make  out  the  precise  meaning 

.  ,  *       of  this  case ;  but  it  should  seem  to  be  this :  it  was  conceived 

that  the  second  husband  should  be  relieved  out  of  the  assets  '. 

•  of  the  first  husband ;  that  is,  if  the  first  husband  possessed- 

^  himself  of  the  assets  of  the  testator,  the  second  husband, 

°*     who  was  chargeable  with  the  debts  of  the  wife,  was  entitled 

to  be  relieved  out  of  the  assets  of  the  first  husband,  that 

first  husband  having  possessed  himself  of  that  which  was*   • 

%       ,    -  m  not  given  to  him  by  the  marriage,  and  of  which  he  had  no* 

i  other  right  to  possess  himself,  than  for  tfie  purpose  of  pro-    • 

4  *        tecting  himself  against  the  demands  of  the  creditors  of  the  • 

r  *   '  festator,  a  demand  which  he  was  liable  to  as  husband  of  the  . 

,  administratix.     It  peems  tjiat  in  that  case  there  was  a  rigbff 

*    ...  in  the  second  husband  to  redeem,  'by  following  the  assets 

*      „        of  the  first  husband  to  recover  what  had  been  receiv- 
er       ••        r 

f        **    ed  by  him.     Howevej:,  nothing  pan  be  inferred  from  that ' 
case  except  that  this  was  the  understanding  of  the  court ; 
fc         * „     ■  which  we  may  guess  also  from  the  note  pn  this  case  in  1  • 
4         JZq.  Mr.  60,  referring  to  Gilpin  v.  Smith,  which  determines* 
that  if  there  be  no  assets  of  the  first  husband,  the- second 
Jiusband  must  pay  it  a?  $he  debt  of  the  wife ;  which  irfiplies  - 
that  if  there  were  assets  of  the  first  husband,  tjie  second  hus» 
7  fejipd  wgp  entitled  to  bp  relieved  out  of  thepa,  -■    - 
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Gilpin  v.  JroifA,  1  ,C%.  Co*  82,  does  not  seem  to  warrant        1803.  n 
what  is  here  said.     It  is  there  held  that  when  a  wife  after       Adair 
the  death  of  her  first  husband  entered  and  took  the  profits  v.  * 

(of  lands  .settled  for  the  payment  of  debts)  and  married  '  *~ 

again,  and  she  and  the  second  husband  continued  to  take  the 
profits,  and  he  dying,  she  married  a  third  husband  who  also 
continued  to  take  the  profits,, the  third  husband  was  bound' 
to  answer  not  only  for  the  profits  received  by  himself  and  ■ .  4 

his  wife  when  sole,  but  also  for  what  was  received  by  the.     . 
second  husband.    But  in  the  argument  in  that  case  Mayn&fd 
says,  "  both  in  law  and  equity  Smith  and  his  wife  were 
answerable  for  the  profits  taken  by  the  wife  and  after  by    t 
the  second  husband ;  as  if  feme,  tenant  for  life,  marry,       *',   •  ^ 

"  and  the  husband  doth  waste  and  dies,  waste  lies  agdinat 
"  the  wife/'  Now,  waste  does  not  in  that  case  lie  at  law 
against  the  executor  of  the  husband ;  but  according  to  % 
Sherrington'*  case  and  the  other  cases,  if  the  waste  had  beten 
of  a  nature  to  be  profitable,  the  assets  of  the  second  husband 
would  have  been  answerable,  and  reasonably  so,  in  relief  of  ' 
the  wife  and  the  third  husband  ;  though  the  wife  and  the 
third  husband  would  be  prima  facie  liable  to  creditors  r  and 
those  cases  go  on  that  ground, 

• 

Powell  v.  Bell,  East.  1706 ;  1  Eq.  Abr.  61,  and  the  same 
case  in  Prcc.  Ch.  25  5. (a)  There  an  administratrix,  having       ' 
wasted  great  part  of  the  estate  before  her  second  marriage, 
and  the  bill  for  an  account  of  the  estate  beingbrought  against 
her  husband  after  her  death,  the  decree  was  that  an  account    v. 

(a)  Bis  lordship  here  observed,  "  it  is  supposed  that  Mr.  Poolef 

"  who  was  the  collector  of  the  cases  in  Prec.  Chan,  was  alsfr  the 

"^compiler  of  the  first  pan  of  Ea.  Cas.  Mr.  and  certainly  the  cases 

"  are  generally,  Us  wfell  as  in  this  instance,  verbatim  in  one  book 

"  tou)  in  the  other."  Vid.  Preface  to  Pric.  Chan.  24  Edit  hond. 

•    i 

■    f 


1786. 


• 


9v 


A  IT. 

•  •  •  * 
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1803.  should  be  taken  of  what  had  come  to  die  hands  of  the  ad- 

Wr  Adair  ministratrix  before  her  second  marriage,  and  that  plaintiff  " 

v.  should  have  satisfaction  against  the  defendant  absolutely,  for 

.  so  much  as  came  to  his  hands  after  the  marriage,  and  for 

* 

what  came  to  her  hands  before  hee  second  marriage,  to. 
1  have  satisfaction  against  him,  so  far  as  he  had  any  estate  of 

*.   .  Jiis  wife's.    This,  from  all  the  cases  I  understand  to'mean, 

m 

so  far  as  he  had  any  estate  in  character  of  administrator  to    - 
his  wife. 

4 .    %        m      .     Upwjtlbv.  Ifahcy,  in  1730,  J  JP.  JVms.  6*1,  before  the  ( 

'.]    master  ot  the  rolk.    A.  gave  a  personal  property  to  his,     r' 
"  ■    ,         wife  for  life,  remainder  to  his  sister,  and  appointed  his  wife 
.  -   executrix*    The  wife  married  the  defendant,  and  died.     It 
!       '  *was  decreed  that  the  defendant  should  account  for'  what 

came  into  his  bands.    There  the  wife  was  entitled  during  .. 
,fk  her  life,  and  she  having'possessed ;the  property  and  retained  -' 

*the  surplus  in  her  hands  as  executrix,  wip  a  trustee  to  pay  f  ^ 
'   herself  the  interest  daring  her  life,  and  to  preserve  the  prin-  r 
.    *   .w  -     cipal  for  her  sister :  the  husband  was  decreed  to  account  for  .    *- 
-so  much  .as  came  io  his  hands,  but  was  not  made  accounts-  » 
•    ble  for  what  she  might  have  wasted  before  marriage  :  it  was    ^ 
•t  /     considered  that  the  money  being  trust  money,  the  marriage     * 
*  "      was  not  a  gift  of  it,  and  he  was  held  bound  therefore  by  * 
•%-y      »       the  same  trust  that  she  was.  K 

m 

There  is  a  ease  of  Pagett  v.  Soskins^  Prec*  Ch.  431,(«)      '    • 
which  proceeds  on  the  same  principle.     Any  specific  assets    • 

■  ■ 

"*    •    r         of  the  wife's?  testator  may  be  followed  into  the  hands  of  the  . 
.husband  after  her  death,  and  so  (as  in  that  case)  though  not 
in  specie,  if  the  hasband  had  notice  thatthey  were  the  goods  4  % 
laf  the  testator.  •       *-'  * 


*    , 


•  ** 


(a)  Vld.  GilA.  Lex.  /V^Hfc    8ito.  Eg.  Cat.  335.  tf  C, 

:     . 


-I  • 
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* 

The  cose  which  I  alluded  to  as  having  been  mote  recently        1 803. 


ces: 


Shaw. 


r 


«*  determined,  was  that  of  Humphry  Start  against  Harvey.       Adai* 
The  decision  there  I  take  to  have  been  considered  as  the  -v. 

coureeof  the  court  established  in  a  number  of  cases:  I  have  - 
a  very  slight  recollection  of  the  case  itself,,  and  do  not  think 
it  was  ever  made  a  matter  of  discussion.    Mr.  Harvey  had  H. 

"  ofearried  the  mother  of  Mrs.  Sturt :  !Mr.  Sturt  got  a  large-       .'•    '  ' 
fortune  with  his  wife,  and  filed  a  bill  to  obtain  different  •    J     -r 

,  properties  out  of  the.  hands  of  Harvey*    The  cause  came  '        /■ 
on  22d  Feb.  1771,  and  ptftt  of  the  decide  was,  that  Harvey   ■'  1"*; 
should  account  for  such  part  of  the  personal  estate  of  his  v  '.a* 

wife's,  former  husband  as  had  come  to  the  hancfaof  his  wife-  * 

before  her  marriage  with  him,  of  to  his  or  his  W|ife's  hands^  ». 

r  since ;  and  that^e  .should  be  *nswerablg  for  what  had  come 
'  to  their  or  either  of  their  hands  since  the  matriage^  and,^f 
for  what  hail  come  to  his  wife's  han^s  before^  that  lie  should 

-  vbe  answerable  out  of  her  assets  if  he  admitted  any,  and  if 
.riot  that  an  account  of  therii  should  be  taken.Sothatthe  rule  *        T-  -      "? 
in  Suhderson  v.  Crouch  there  was  proceeded  on,  and  the  same 
sort  of  decree  made ;  and  from  the  manne*  in  which,  the'         v   - 
decree  is  expressed,  I  am,convinced  that  it  was  considered 
as  thcaettled  rule  in  Chancery  at  that  timet     That  deafee 

rH  was^nade  in  the  time  of  Long  Bathurst,  at  a  time  when      '    '*' 
^the  present  Lords  Rosslyn  and  ThurloW  were  generally    , 

a  opposed  to  each  bther,  Vrho  would  not  have  (massed  any  point       •  - 

:    that  could  be  contended  i  and  it  was  impossible  for  any  two      •'.,  '*  j 

•    families  to  be  more  disposed  to  litigation  than  the  parties 

+  in  that  cause,    ltjcomes  to  the  sgme  thing  as  the  other  ca-        «*  s 

*  phs*t  that  goods  which  a  wife  takes  In  dtlter  </«w*  are  not  *    * 
,'giveiVrby.  the  marriage, to*  the  husband,  and  that  he  taking 

*  them,  takes  th4m  subject  to  the  trust,  to  which  they  were  *  * 
<r  subject  in  the  han<Ls  of  the.  wife.                                                        '* 

The  itpult  of  all  the  c&es  fe,  <hat  vhere  a  husband  is  .         V'    V 
.  -    .^    .  >  .  -    ■ -% 


4 


.i 

« 


t    \    £ 


u 


i  (Chargeable  by  the  rule  of  lawnthe  same  rule  shall  discharge 


e 


«•** 


*+         <*    * 


>        v 


\ 


Shaw. 


272  *  CASES  IN  CHANCERY. 

■  i 

- '  1803.        him,  and  the  court  will  not  inquire  whether  or  not  he  oU- 
\    Adair     -.tainedany  fortune  with  Ac  wife:  but  where  he  is  chargeable    .. 
v.  by  his  own  act  during  the  covertore,  he  shall  be  chargeable 

.  as  if  he  had  been  acting  in  his  own  right,  and  the  conscience 

*  of  the  wife  being  bound  to  execute  the  trust,  his  conscience 

.*J  also  shall  be  bound*  It  is  not  necessary  to  refer  to  qpes     * 

Jk  '"'      lor  the  purpose  of  shewing  that  where  a  person  is  a  party  to    ■ 

i     4/.£v  *  *    a  transaction  which  is  in  its  nature  a  breach  of  trust,  he  can 

.    %r       A  *^  derive  no  benefit  from  it,  and  that'  if  he  gets  possession  of*  2 

Jte"  * '  "^    v  ^  *^thc  property  he  is  responsible :  as  mCrone  v«  Drake,  %  Vcttu 

•  V  *  *  „616-,  where  a  person  dealt  with  an  executor  for  the  assets, 
1  r  v  ,.+-■  and  the  court  considered  him  as  consenting  to  and  contri- 
*     Msl  ^nS  a  devcttfauit)  and  would  not  allow  him  to  retain  the  as- 


'  sets  so  obtained. 


*. 


^    ^t   .   \i 


*■• 


'# 


Now,  if  the.assets  of  Charles  Crymble  the  elder  had  re- 
"  •  mained  in  the  kinds  of  Shaw,  it  would  be  impossible  fo  r 

f*  ♦  tf  ■  %       f  doubt  that  the  executor  of  Shaw  would  be  a&sweipble  for  , 
a  • , .    ^  *  tKnt  property.    But  it  is  gaid  that,  having  handed  over  the 

*  i>    :   *  \        property  to  Charles  Crymblc  the  younger,  it  is  a  case  of  a 
,  Tmfcees  and     mere  tort,  or  a  mere  breach  of  trust*    Now,  it  has  been  the 

3  St? TSwr6  c-  C^)I13UI^  haWt  <*  courts  of  equity  to  charge  persons  in  the 
.ablf  in  eqtuty  *  characters  of  trustees  with  the  consequence  ofa  breach  of.  • 
trust,  iRLah0    trust»  aad  to  charge  their  representatives  also,  whether  they 

•  *£  heneflfrcfe-    derive  benefit  from  the  breach  of  trust  or  not ;  as,  where  " 

4  /  y .    there  are  two  trustees  and  one  doo?  not  receive  the  money, 
/  but  acts  in  such  a  way  as  makes  him  liable  for  die  acts-of 

e  ;.:  4       the  other:  such  is  the  case  of  Scurfield y.  Howes,  3  Bro.  Ch.    . 

_  _  *  « 

*     i    ^  fas,  91 — there  Barnarduton  never  received  the  money;  his  a 

"~        ft  assets  never  were  benefited ;  but  Jfgwes,  the  other  trustee  . 
*<             *      *  having  become  insolvent,  he  was  charged  with  the  money  * 

*  actually  possessedby  Howes;  because  the  mfeney  is,  in  the'  4 

^    *>  'judgment  of  the  court,  in  the  hands  of- both  the  trustees. 

f%  .Now  here,  the  money  came  into  the  hands  of  (I  will  say)   •* 
*i     Mr.  and  Mrs*  Shaw9  (and  this 'is  perhaps  to  say'a  great  deal 


4* 


I 


^  .  »».••■- 
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for  Mr.  Shaw,  for  the  dealing  appears  to  have  been  vpth        1803.    * 
""  him  C^ — however  the  money  coning  intortheir  hands,  he  has       'Adair 

*  ^  the  controul  over  itf  and  he  parts  with  it  to  Charley  Crftnbh  '        v.  i*  «• 
die  younger,  under  a  contract  fcr  hii  own  benefit,  and  agrees 


on  the  other  hand  that  the  names  of  himo^fcand  Ms  wife  ,b    *  " 

If  4fc       4 

shaft  be  used  by  C.  & '  for  the-  purpose  of  recovering  the  ^ 

*  ehoses  in  action :.  so  that  *Sfarto  cannet  be  c0nsidelte<t  in  a*      *?  ^ 

n  fetter  light  than  Barnardiston  was  in  that  case:  BarnerdiWm,  +  ^  *       I 

-  r  has  less  controul  over  the  money  thta  Shaw  had  here.     I    :  /.:    -  <j*:  4 

therefore  consider  Shaw  as  having  become  possessed  of  this  4  c  J         *  •>£ 

V   property,  as  having  it  under  his  controul,  ae  knowing  it  to  x  %  .  '^  J 

£e  bound  by  a  trust,  ano)  yet  the  property  is  patfojtfUcom*     *  ,;  •,  ->  * 

ing  te  answer  that  trust*    Then  accordmg  to  ike  rules  of  A .        0 

^  equity,  his  asse^  are  dearly  responsible.^                                  >;  7    ¥ 

-»        I  have  thus  far  goqe  on  the  geqfral  principle,  whether      .  -    •"       ^   ■ 
^  <hfcre  Jbc  in  tfes  case  any  ground  to  impute  bi?trt€*to  Shcrw  in  ■.  *|     *^ 

£  j  the  transaction  with  Charles  Crymbk  on  nit.    But  it- is  clear  1       ?    fc  -  *%     | 
that  this  was  not  an  honest  transaction.    'First  of  alL  Mr.     •     %  .     *  * 
and  Mrs.  State  wert  not  responsible  to  C*  frymkie  in  any  |m    ^  * 

character ;  there  tffcs  no  administration,  except/en  4b|fe  Hte/  Tp 


the  question  with -respect  to  the  property  remafoeduftdecid-  \      )    ^  ^¥ 

,  t  ed  ;3t  was  the  subject  #f  the  suit  commenced  by  C.  C*  him*-  ^**    ^  w 

«self.   And  instead  uf  indemnifying  themselves  as  ibey  might  »  ¥ 

**          fcfcve  done,  by  compettingliim  to  ptvce£d*  thty  compromise  *    <r#>  .  * 

-     '     it  With  him,  pay  the  money,  and  get  a  release*    They  chose  f  \+     "  * 

ratfier  to  settle  with  Charles  Crymbk  so,  than  to  let  the  suit  ~-   \ 

goon:  if  it  had  fane  on,  tile  rights  of  all  theparties  would  %.%            % 

.  jbave  been  discussed ;  but  they  tjid  not  choose  that,  and  they,  ^    „  -ft- 

'  4  ^tnusttake  the  constqutnee :  they  muatsufFer  any  incawjeni*  ^\       **  * 

%    «     f  nee  that  arose  from  their  mistake,  supposing  it  to  have  befn  ^     4 .           4 

*  a  mfetake.    But  it  is  very  pvbbable  that  there  was  a  gftod  ; 

disposition  in  IVfcs.'^A^ra;  towards  Charbu  Crymbk  Iter  son,  \           *    *     ( 

*  '        aria  diab  IV^r.  5%oip  thought  he  could  settle  his  accounts  ^   ^  ~ 

s          -  >  more  easily  with  him  than  with  another*    I  mention  this  >*  a     ^ 

Vol.  I.  *  i  Nn,  * 

4v, 


»      ♦ 


^ 

* 
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1803*        only  with  respect  to  the  supposed  hardship  in  thU  case,  and 

Adair       not  ^at  *  think  it  alters  the  principle.    However  honestly 

v.  Shaw  had  acted,  he  must  be  held  responsible  ;  otherwise 

^_J 1_  there  would  be  no  security.    He  was  a  person  clothed  with 

the  character  of  a  trustee,  and  being  so,  he  was  bound  to 
act  in  execution  of  the  trust  according  to  the  terms  of  it.  If 
such  a  person  acts  honestly  in  the  trust,  a  court  of  equity 
will  struggle  hard  to  exonerate  him,  though  he  has  been 
mistaken :  but  here,  Shaw  acted  quite  out  of  his  trust ;  and 
it  is  impossible  for  him  to  complain ;  because  he  and  bn 
wife  might  have  indemnified  themselves :  if  they  had  paid 
over  the  whole  to  the  administrator  cum  testamento  annexo, 
they  would  have  been  discharged :  but  they  did  not  think 
fit  to  do  so* 

Under  these  circumstances  therefore,  without  going  into 
any  question  as  to  the  effect  of  the  bond  taken  by  the  ordi- 
nary (which  is  not  proved  in  the  case,  but  which  I  must  take 
for  granted  was  executed  by  Shaw,  the  ordinary  being  re- 
quired by  statute  to  take  sufficient  bond,  and  a  bond  from 
the  wife  being  nothing)  all  that  is  necessary  for  me  to  de- 
clare is,  that  according  to  the  true  construction  of  the  will  of 
Charles  Crymble  the  elder,  the  plaintiffs  are  entitled  to  have 
the  clear  residue  of  the  personal  estate  of  Charles  Crymble 
.  •  -the  elder  applied  in  the  purchase  of  lands  to  be  settled  upon. 

the  plaintiff  Charles  Adair  for  life,  with  remainder  to  trus- 
tees to  preserve  contingent  remainders,  with  remainder  to 
T.  B.  Adair i  with  remainder  over  in  the  manner  directed 
by  the  will,  and  the  sixth  of  the  codicils. 


*  .■ 


Sha 
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Reg.  Ilk.  xKx.  284.  "  Let  the  master  take  an  account  of        1803, 
44  the  personal  estate  of  said  Charles  Crymble  the  elder,       Adair  ' 
44  which  came  to  the  hands  of  Francis  Shaw  and  the  de-  v. 

44  fondant  Anne  his  wife  the  administratrix  pendente  lite  of  - 
44  die  said  C.  C.  the  elder,  or  to  the  hands  of  either  of  them 
44  in  the  life-time  of  the  said  J'rancis  Shaw,  and  to  the 
44  hands  of  the  said  Anne  Shaw  since  the  death  of  her  said 
44  husband,  and  also  an  account  of  the  debts  and  funeral 
44  expenses  of  the  said  C.  C.  the  elder  and  the  expenses  of 
44  the  said  administration  paid  by  the  said  Francis  Shaw  and 
44  Anne  his  wife  in  the  life-time  of  the  said  Francis  Shaw, 
44  and  by  the  said  Anne  Shaw  since  his  death,  distinguishing 
44  in  such  account  what  came  to  the  hands  of  the  said  Francis 
44  Shaw  and  Anne  his  wife  or  either  of  them  in  the  life-time 
44  of  the  said  Francis  Shaw,  and  the  payments  made  during 
44  the  same  period,  from  what  hath  come  to  the  hands  of 
44  the  said  Anne  since  the  death  of  the  said  Francis  and  the 
44  payments  made  by  her  since  his  death*  And  in  such  ac- 
44  count,  let  the  master  make  all  just  allowances,  and  parti- 
44  culariy  an  allowance  to  the  defendants  forlegades  of  the 
44  said  testator  actually  paid  by  the  said  F.  Shaw  and  Anne 
44  his  wife,  although  the  said  Anne  Shaw,  as  administratrix  , 
44  pendente  lite  had  no  authority  to  pay  the  same ;  and  also 
44  an  allowance  to  the  estate  of  the  said  Francis  Shaw  for 
44  so  much  (if  any)  of  die  personal  estate  and  effects  of  the 
44  said  testator,  as  actually  came  to  the  hands  of  F.  Shaw 
44  and  his  wife  or  either  of  them  in  the  life-time  of  the  said 
44  Francis,  and  which  was  paid  or  delivered  over  by  hisexe- 
44  cutors  to  the  said  Anne  after  his  death,  or  possessed  by 
44  her  after  his  death ;  and  let  the  master  ascertain  the  clear 
44  balance  of  the  personal  estate  of  the  said  testator  with 
44  which  the  said  Francis  Shaw  shall  appear  to  have  been 
44  chargeable  as  aforesaid  after  the  allowances  as  aforesaid* 
44  And  let  the  master  inquire  whether  any  part  of  theper- 
u  sonal  estate  of  the  said  testator  G  Crymble  remained  in 
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1803.        "  specie  at  the  tune  of  the  death  of  the  said  F*  Stktw  or  was 


sett 


Adair  "  kePt  ^y  k*m  separate  and  distinct  from  his  own  property, 
v-  u  and  whether  the  same  or  any  part  thereof  came  to  the 

Shaw.  a  ^ancb  of  the  said  jlnneJAow  after  his  death  or  to  the  hand^ 
44  of  the  executors  of  the  said  Francis  Shaw^wnd  declare  that 
44  whatever  shall  appear  on  the  master's  report  to  have  come 
"  to  the  hands  of  the  said  Anne  Shaw  after  the  death  of  the 
44  said  Francis  Shaw  is  to  be  answered  by  her ;  and  that 
44  whatever  shall  appear  to  have  come  to  the  hands  of  the 
44  executors  of  the  said  Francis  Shaxv,  is  to  be  answered  by 
"  them,  and  that  whatever  shall  appear  by  the  accounts  to  be 
44  chargeable  on  the  said  Francis  Shaw,  ought  to  be  anewer- 
44  ed  out  of  his  assets  in  due  course  of  administration ;  and 
"  if  the  executors  of  the  said  F.  Shaw  shall  not  admit  assets 
44  sufficient  for  that  purpose,  let  an  account  be  taken  of  the 
44  personal  estate  of  the  said  F.  Shaw  and  of  his  debts, 
44  funeral  expenses  and  legacies,  and  let  his  personal  estate 
44  be  applied  in  payment  of  what  shall  be  so  found  due  out 
44  of  such  assets:  And  kt  the  master  inquire  whether  the 
44  said  F.  Shaw  and  Anne  his  wife  or  either  of  them,  gave 
44  any  and  what  security  to  the  ordinary  as  required  by  law 
44  for  her  duly  accounting  for  the  effects  of  the  testator  on 
44  her  obtaining  said  administration^? jufcnfc  lite  and  state 
44  the  same  specially  to  the  court:  and  let  the  plain  tills  be  at 
44  liberty  to  apply  to  the  ordinary  touching  the  same,  as  they 
44  shall  see  fit ;  and  in  case  it  shall  appear  that  any  effects  of 
♦'  the  testator  remained  in  specie  in  the  hands  of  the  said 
44  F.  Shaw  at  his  death,  which  have  come  to  the  hands  of 
44  the  aaid  defendants  his  executors,  declare  that  die  said 
44  defendants  his  executors  are  to  account  for  the  same,  and 
44  let  the  master  take  an  account  thereof,  and  charge  them 
44  therewith  accordingly,  and  let  what  shall  be  found  due 
44  from  them  and  the  said  Anne  Shaw  on  the  account  afore- 
44  said  be  paid  by  them  respectively  into  the  bank  of  Ireland 
44  with  the  privity  of  the  accountant  general  to  the  credit 


!■■■« 
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44  of  this  cause,  subject  to  the  further  order  of  the  court ;  1803* 
"  and  if  they  shall  admit  assets  of  the  said  Francis  Shaw,  Adair 
44  then  let  what  shall  appear  to  be  coming  on  the  account        _  Vm 

44  aforesaid  from  his  estate  be  paid  by  the  said  defendants 

44  his  executors  in  like  manner :  and  if  they  shall  not  ad- 
44  mit  assets,  then  let  what  shall  appear  to  be  in  their  hands 
44  of  his  assets  be  paid  by  them  in  like  manner :  and  in 
"  taking  the  said  accounts  let  the  master  distinguish  what 
44  was  due  for  principal  and  interest  of  the  personal  estate 
44  of  the  said  testator  Charles  Crymble  the  elder  at  the 
44  time  of  his  death,  from  interest  accrued  after  his  death, 
44  and  what  was  due  for  principal  of  debts,  and  interest,  ac- 
44  crued  previous  to  his  death,  from  interest  accrued  after  his 
".  death :  and  declare  that  the  interest  of  debts  accrued  after 
"  testator's  death,  and  also  the  interest  of  legacies  ought 
44  to  have  been  paid  out  of  the  interest  of  the  personal  estate 
44  accrued  after  testator's  death,  and  that  the  clear  surplus 
44  which  ought  to  have  been  applied  in  the  purchase  of 
"  lands  and  settled  as  aforesaid  consisted  of  the  principal  of 
44  debts  and  effects  of  the  said  testator  and  interest  and 
44  produce  thereof  accrued  at  the  time  of  testator's  death, 
44  after  deducting  thereout  the  principal  of  debts  due  from 
41  him,  and  interest  accrued  due  thereon  at  the  time  of  his 
44  death,  and  the  funeral  expenses,  expenses  of  .administra- 
44  tion,  and  other  just  expenses,  and  the  principal  of 
44  legacies  given  by  his  will :  and  inasmuch  as  the  said 
44  Charles  Crymble  the  younger  appears  to  have  executed 
44  such  release  to  said  Francis  Shaw  as  in  the  pleadings  men- 
44  tioned,  the  master  is  not  to  take  any  account  of  the  in- 
44  terest  of  the  surplus  of  the  testator's  personal  estate  ac- 
44  crued  after  the  testator's  death  in  the  life-time  of  the 
"  said  Sharks  Crymble  the  younger  beyond  the  sum  necessa* 
44  ry  for  payment  of  his  debts  and  legacies  accrued  during  the 
44  same  period*  And  declare  the  plaintiff  Charles  Adair  en- 
44  titled  to  interest  of  the  clear  surplus  from  the  time  of  the 
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1803*        "  death  of  Charles  Crymble  the  younger  so  far  at  property 

Adair        u  of  the  testator  remained  in  specie,  (if  any);  and  that  the 

v.  "  estate  of  the  said  Francis  Shaw  is  chargeable  with  interest 

— L—    "  from  the  death  of  the  said  Charles  Crymble  the  younger  as 

"  to  the  balance  of  capital  of  surplus  which  shall  be  found 
44  to  have  come  to  the  hands  of  the  said  F.  Shaw  and  wife 
"  in  the  life-time  of  the  said  Francis  Shaw;  and  the  de- 
44  fendant  Anne  Shaw  with  the  interest  of  the  balance  in  her 
44  hands,  if  any;  and  let  the  master  also  take  an  account  of 
44  the  personal  estate  of  the  testator  which  came  to  the  hands 
44  of  the  plaintiff  Charles  Adair  as  the  administrator  with 
44  the  will  and  codicils  annexed  of  the  said  testator,  and 
44  also  of  his  payment  for  administration  and  other  expen- 
44  ses ;  and  ascertain  the  balance  due  from  or  to  him  as  admi- 
44  nistrator  as  aforesaid  ;  and  reserve  further  directions,  and 
44  particularly  directions  with  respect  to  the  said  Anne  Shaw 
44  in  case  the  personal  estate  of  the  said  Francis  Shaw  shall 
44  not  be  sufficient  to  pay  the  money  which  shall  be  reported 
44  due  from  his  estate,  and  also  the  costs  of  this  suit  till  return 
tt  of  the  report." 


July  31, 1804.       THIS  cause  came  on  for  further  directions  upon  the 

master's  report,  which  stated  the  personal  estate  of  the  tes- 
tator to  have  amounted  to  the  sum  of  11,918/.  8s,  Id,  the 
entire  whereof  had  come  to  the  hands  of  Francis  Shaw  and 
his  wife  in  the  life  time  of  Francis.  It  stated  payments  of 
debts  by  Francis  and  Anne  to  the  amount  of  683/.  16*.  2d. 
and  of  legacies  to  the  amount  of  4,051/.  l$s.4d,  that  the 
estate  of  Francis  was  chargeable  with  a  balance  of  7,182/. 
18*.  and  that  no  payment  had  been  made  by  Anne  since  the 


Sha 
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death  at  Francis:  that  the  executors  of  Francis  had  not        1804. 
since  his  death  paid  any  part  of  the  personal  estate  of  the        * 
testator  C.  Crymble  to  Anne,  and  that  no  part  of  the  said  v. 

estate  had  remained  in  specie,  or  had  been  kept  distinct,  or  _ 
had  come  to  her  hands  since  the  death  of  Francis*  It  stated 
the  personal  estate  of  Francis  Shaw  to  amount  to  £.4,182. 
exclusive  of  two  chattel  leases,  the  value  of  which  was  not 
then  ascertained;  his  debts  (including  the  above  balance)  to 
amount  to  £.7,826 :  10:  0,  and  the  legacies  given  by  his  will 
£.5,520.  It  stated  that  no  part  of  the  personal  estate  of  C. 
Crymble  the  elder  had  come  to  the  hands  of  the  plaintiff 
Charles  Adair  as  his  administrator. 

It  stated  the  amount  of  the  personal  estate  of  C.  Crymble 
which  ought  to  have  been  applied  pursuant  to  the  will,  with 
interest  to  the  time  of  the  report,  to  be  £.10,092:  0:9  1-2. 
And  the  balance  in  the  hands  of  the  executors  of  Francis 
ShatVj  of  his  assets  after  payment  of  certain  debts  (and  ex- 
clusive of  said  leases)  to  be  £.3,824 :  3 : 1 1  1-2. 

The  Solicitor  General  for  the  plaintiffs,  then  prayed  that 
the  fund  of  £.3,824:  3: 11  1-2.  should  be  paid  in  liquida 
lion  of  the  plaintiff's  demands ;  and  that  the  chattel  interest 
should  be  sold  and  the  produce  applied  in  the  same  manner ; 
and  for  the  residue  he  sought  a  personal  decree  against 
Mrs.  Anne  Shaw. 

The  Lord  Chancellor  said,  that  as  to  creditors  she 
Would  be  clearly  responsible,*  and  that  the  inclination  of  his 
mind  was  to  hold  her  responsible  in  the  present  case  also; 
inasmuch  as,  although  under  the  controul  of  her  husband 
still  her  taking  administration  was  a  voluntary  act ;  she  might 
have  refused  it. 
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1804*  But  some  disposition  appearing  on  the  part  of  the  plaintiffs 

Adair  *°  S*ve  UP  t^ie">  c^m  against  Mr&.Shawyhh  lordship 

v.  not  pressed  to  decree  on  this  point. 
Shaw. 


Mr.  Bali  prayed  (he  costs  of  the  executors  of  Charles 
Crymble  the  younger. 

« 
Executors  of  •    Lord  Chancellor.  It  is  a  settled  rule  that  the  executors 

•MU  aothwc     °^  an  *ns°lvent  shallnot  have  costs ;  to  allow  them  would  be 
costs.  productive  of  the  worst  effects  :  they  need  not  have  admi* 

nistered. 


.  \ 


The  decretal  order  directed  the  sum  in  the.  hand*  of  the 
executors  of  Francis  Show  to  be  paid  to  die.  credit  ef  this 
cause,  add  that  the  leasehold  estates -should  be  sold  and  the 
taflance  paid  in  like  manner,  and  that  the  executor  should 
aoqouut.  fcrAe  rents:  and  that  the  master  should  take  an 
account  of  die  balance  remaining  duo  after  giving. credit  for 
all  auehsums  ; ,"  And  reserve  the  .comtidcratiop  how  far 

*  said  idntw  Shaw  iajpswexabie  for  «uch  bal*tee»  until  ibe 
#<  masters  mponttt  and  the  plaintiffs  to  be  at  liberty  jtoj  ]agr 

*  proposes  before  the  master  for  investing  said  balance,  j* 

*  the  purchase  of  land,  as  if  actually  received  by  them, 
"  and  without  prejudice  to  the  question  whether  the  said 
"jdn*e  Shaw,  is  JjAble.  to  answer  the  defeieacy  of  the 
"  personal  estate  of  the  said  Francis  Show  to  answer  tht 
"  plaintiff's  demand." 

Reg.  Lib.  L.  105. 
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1803. 


T 


CAMPBELL  tr.  SANDYS. 


♦  Dee.  21,  23. 

HE  ATTORNEY  GENERAL  on  behalf  of  the  plain-  By  articles  re- 
tiff,  moved  for  a  receiver,  stating  that  it  was  agreed  by  the  ^Stt^T^ 

parties  to  let  the  question  in  the  cause  abide  the  event  of  and  for  yean, 
.    ^       ^  and  to  money. 

that  motion*  it  w„  a_ei 

that  said  leases 

for  UVes  and  for 

David  Campbell  the  elder,  the  father  of  plaintiff's  late  yean  should  be 

husband,  being  seised  and  possessed  of  certain  premises,  ^^^^ 

part  held  by  leases  for  lives  renewable  for  ever  and  part  by  trust  (after  sue- 

leases  for  long  terms  of  years,  entered  into  articles  bearing  ttteg  to  Dm  £ 

date  the  6th  of  June  177 1,  entided  "  Heads  of  a  sctde-  fi"*?  <p  „ 

,       .  ,  ,  i  .        ,  , .  "after the  de- 

Ci  ment  agreed  to  be  made  and  entered  into  by  and  between  "  cease  of  y.  c. 
«  the  said  David  Campbell,  John  Campbell,  son  and  heir  «£^j"^f 
u  apparent  of  die  said  David,  and  Anne  his  wife,"  (the  "  m  such 
present  plaintiff)  whereby,  after  reciting  that  David  Camp*  «  proportions 
bell  was  possessed  as  aforesaid,  and  that  Anne  Campbell  had  ))  "J**1!^8*"*^ 
become  entided  to  a  legacy  of  1,800/.  of  which  1,0006  "point, and 
had  been  put  out  and  then  remained  at  interest  for  her  use  « ^^maLt* 
for  life,  and  that  the  remaining  800/.  had  been  paid  to  ||  ment  to  goto 
John  Cambell  for  his  own  use :  and  that  John  Campbell  «  equally  share 
having  a  present  occasion  for  the  sum  of  500/.  all  parties  "  ^e^jmd 
had  agreed  to  call  in  said  sum  for  his  use  and  benefit.  It  "  for  default 

"  of  such  issue 
"  to  the  heirs? 
"  exeeuton  and  administrators  of  said  y.  during  said  leases :  the  money  or  the 
"  lands  agreed  to  be  purchased  therewith  to  go  to  the  issue  of  said  y.  and  A.  in  such 
"  shares  and  proportions,  &c.  and  for  want  of  such  appointment  to  be  equally  di  - 
"vided among  such  children,  share  and  share  alike;  and  if  no  children  of  said 
*•  marriage,  or  all  should  die  before  twenty-one,"  then  a  power  to  dispose  of  said 
money.  Held,  that  utut  is  to  be  construed  children,  and  that  the  issue  of  y  and 
A.  took  the  absolute  interest  in  the  chattel  property  and  a  quaci  fee  in  the  freehold 
property.    That  mptati  estate  tail  cannot  be  barred  by  will,  Scmblc, 

Vol,  I.  O  o 
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1803.       was  declared  and  agreed  upon,  that  a  good  and  sufficient 

Campbell    deed  of  settlement,    such  as  counsel  learned  .in  the  law 

v.  should  advise  and  direct,  should  forthwith  be  made  and  exe- 

— —  cuted  by  the  parties  to  the  effect  and  purpose  following, 


viz*  T?hat  the  said  David  Campbell  should  by  such  deed 
assign  and  make  over  to  trustees  (therein  named)  the  said 
leasehold  interest  for  all  the  terms  for  lives  and  years  there* 
of  respectively  to  come, "  upon  trust  to  the  use  of  the  said 
44  JDavid  Campbell  for  life,  and  after  his  decease,  to  the 
44  use  of  John  Campbell  for  life,  and  after  his  decease,  to  the 
44  issue  of  the  said  John  and  Anne  in  such  chare*  and  pro* 
44  portions  as  the  said  John  should  by  deed  or  will  duly 
44  executed,  direct  and  appoint;  and  for  want  of  such  ap- 
44  pointment  to  go  to  such  children  chatty  share  and  share 
44  alike :  and  for  default  of  such  issue  to  the  heirs,  execu* 
44  tors  and  administrators  of  the  said  John^  during  all 
44  the  respective  terms  of  the  leases  of  said  premises,"  sub* 
ject  to  certain  annuities  and  charges*  And  it  was  farther 
agreed  that  the  sum  of  600/.  the  remaining  part  of  said 
sum  of  1,000/.  should  remain  at  interest  or  be  applied  in 
the  purchase  of  real  freehold  or  leasehold  estate,  and  the  in- 
terest thereof  be  paid  to  the  said  Awie  Campbell  for  her  life, 
notwithstanding  her  coverture,  and  alter  her  decease  to  the 
said  John  Campbell  for  his  life,  if  he  should  survive  her, 
and  after  his  decease,  the  said  sum  of  S00L  or  the  lands 
or  leases  to  be  purchased  therewith  to  go  to  the  issue  of  said 
John  and  Anne  in  audi  shares  and  proportions  as  they  or  the 
survivor  of  them  should  by  deed  or  will  direct  or  appoint; 
and  for  want  of  such  appointment  to  be  equally  divided 
among  such  children,  share  and  share  alike :  And  in  caae 
of  no  issue  of  said  marriage,  or  if  all  such  issue  should  die 
before  the  age  of  twenty-one,  that  a  power  should  be  in* 
serted  in  the  settlement  for  die  survivor  of  said  John  and 
Anne,  to  dispose  of  said  500/,  or  *ueh  estate  as  should  be 
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purchased  therewith  to«uch  persons  and  uses  as  the  survivor        18Q3« 
should  think  fib  Campbell 

1/, 

At  die  time  of  the  execution  of  these  articles,  John  Camp* —  ^ 

^andthepUintiff  his  wife  had  a  son  living,  David  Campbell 
the  younger:  they  had  also  had  a  daughter, who  died  some 
time  before,  underage,  but  no  other  issue.  The  son  lived  to, 
attain  his  fuH  age,  and  died  in  Nov.  1787,  without  .issufe, 
having  made  a  will,  whereby  after  reciting,  his  tide  to  these 
premises  subject  to  his  father's  life  estate,  he  devised  them 
to  trustees  in  trust  to  assign  the  same  to  such  persons  as  the 
plaintiff  should  direct  and  appoint,  and  in  failure  of  such 
appointment,  to  the  plaintiff,  her  heirs  and  assigns  for  ever. 
The  plaintiff  obtained  administration  de  bonis  n$n  to  David 
die  younger,  whose  executor  had  died  intestate. 

John  Campbell  having  survived  his  son,  took  upon  him  to 
mortgage  these  premises,  and  afterwards  to  devise  them  tft 
one  of  the  defendants  subject  to  the  mortgage.  The  bill  was 
filed  against  his  personal  representative,  devisee,  and  heir  at 
law,  who  was  also  heir  at  law  of  David  the  younger,  and 
against  the  mortgagee,  praying  an  execution  of  the  articles 
and  to  be  decreed  to  the  possession  of  the  premises,  and  foe 
an  account  of  rents  and  profits,  &c. 

.  The  Attorney  General,  Mr.  Macartney*  Mr.  T<rumtend% 
and  Mr.  Cri/toa  for  the  plaintiff,  contended,  first,  That  David 
Campbell  the  younger  took  the  absolute  interest  in  these  pre* 
mises  subject  only  to  the  previous  life  estates.  These  articles   . 
are  to  be  construed  as  if  before  marriage  as  the  wife,  is  9 

equally  a  purchaser,  the  articles  being  in  consideration  of 
her  separate  property  over  wich  she  alone  had  the  contrpul  j; 
or  at  least  they  are  to  be  construed  in  analogy  to  the  settle* 
ment  which  would  be  directed  by  the  court  if  the  husband 
filed  a  bill  fpr  raising  a  legacy  bequeathed  to  his  wife, 
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18QS»        having  no  provision  by  settlement;  and  according  to  either 

Campbell'   °°ti8truction,  the  father  would  have  but  an  estate  for  life 

v  and  a  permanent  provision  would  be  made  for  the  issue 

>■  ?A*DYS;.  »  at  large.   Now  here  are  no  words  of  limitation  to  take  this 

property  to  the  children  of  children,  and  yet  it  never  could 
have  been  the  intent  that  in  case  of  the  death  of  any  of  the 
children  leaving  issue*  it  should  have  gone  to  the  father* 
The  whole  interest  therefore  must  have  been  intended  to 
have  vested  in  the  children  subject  to  the  power  of  api» 
pointment  in  the  father.  It  is  also  evident  from  that  part  of 
the  articles  relating  to  the  5QQL  which  was  agreed  to  br 
settled,  that  the  partita  used  the  word  u  issue,"  as  aynoni* 
mous  to  u  children ;"  and  the  words  u  for  default  ofsuek 
issue,"  in  the  first  part  of  the  settlement  should  thenefbte.be 
construed  **  in  default  of  such  children,"  that  is  u  if  them 
should  be  no  such  children,"  it  being  evident  from  the  latter 
part  of  the  deed  that  the  drawer  was  not  aware  of  there  be* 
mg  a  child  then  in  w*c, 

.  •■ 
Secondly.  Supposing  David  Qxmpkeilym.  to  take  only  a 
quasi  estate  tail.  Then  the  chattel  interests  would  vest  abso* 
liitely  in  him,  and  his  will  was  such  a  disposition  of  ibe 
property  as  would  bar  the  remainder  aver  of  the  free* 
hold  leases,  according  to  the  opinion  of  Lord  Kenton  in 
Doc  cw  dem*  Blake  y.  Luxtein,  6  7*.  £..292 :  mere  articles 
are  held  sufficient;  1  Atk.  524,  and  there  is  no  reason, 
why  a  will  making  an  actual  disposition  should  not  be 
equally  so, 

Mr.  Bttrne  for  the  mortgagee :  Mr*  Bwkcfar the dnt. 
visee  oijohn  Campbell  i  Mr.  Bsll  and  Mr.  Ml  for  the  faei* 
at  law. 
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1  As  to  the  fisut  point  tbey  contended^  Acre  were  no  suffi*        1003. 
oieat  words  tofgive  more  thte  a  life  estate  to  any  of  the    Qammkll 
issue :  Hay  v.  Lord  Coventry,  3  T.  J?.  83:  or,  the  quantity*         v. 
of  interest  they  were  to  take  was  suspended  utitil  an  apu  mitts. 

pointment  marie  by  tikeir  father  who  never  exeomtd  any*. 
As  to  the  second  point  they  argued,  that  a  will  never  can' 
oper^  as  a  bar  to  areanoinder  in  this  sort  of  property.  That 
a  deed  or  other  act  inter  vivos  is  only  held  to  operate  as  a 
bar  ex  necessitate,  lestthe  property  might  never  be  unfettered, 
3  P.  Wms.265 ;  and  though  the  quasi  tenant  in  tail  may  be 
held  to  have  the  power  to  bar  the  remainders  over,  he  must 
do  so  by  an  act  to  take  effect  in  his  life  time,  for  his  will 
oomes  too  late ;  as  in  the  case  of  a  joint-tenant,  who 
may  by  deed  bar  die  right  of  survivorship,  but  cannot  do  so 
by  his  wilL  The  statute(o)  also  which  makes  estates 
for  outer  vie  devisable  makes  them  devisable  in  cases  only 
where,  if  not  devised,  they  would  be  assets  under  the  sub** 
sequent  provisions  of  the  statute  ;  and  this  quasi  estate  tail 
in  David  Campbell  would  not  be  assets  for  payment  of  any 
debts  of  his  under  the  statute. 

,  But  supposing  such  a  power  to  exist  of  barring  remainder* 
by  will -in  this  sort  of  property,  it  ought  in  analogy  tocastte 
of  proper  estates  tail  to  be  confined  to  tenant  m*atl  ol  ptaJ 
session,  and  here  David  Campbell  the  younger  had  but  a  wS* 
minder  during  his  father's  life. 

Lord  Chancellor. 

The  rights  of  the  parties  arise  on  articles  executed  on 
the  6th  of  June  im,  after  the  marriage  of  John  Campbell 
with  the  plaintiff  Anne,  after  the  birth  and  death  of  a 
daughter  of  the  marriage  and  after  the  birth  and  during«the 
Kfe  of  David  Campbell  the  only  other  issue  of  that  marriage. 

(a)  7  W.  3,  f .  12, «.  9. 
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Gax»sei»i. 


This  instrument  was  entitled  u  Heads  of  a  settlement  agreed 
44  to  be  made  and  entered  into,"  and  was  therefore  merely  a- 
memorandum  of  that  which  was  afterwards  to  be  reduced 
into  the  form  of  a  legal  conveyance.  The  consideration  was 
this :  Mrs*  Campbell  had  a  fortune  of  1*800/. ;  800/.  had  been, 
received  by  her  husband;  and  there  remained  l,000l»  whick 
had  been  the  subject  of  a  prior  settlement,  giving  her  a  con* 
troul  over  it.  She  entered  into  an  agreement  with  her 
husband  and  his  father,  in  consideration  of  giving  up  500/. 
part  of  the  1,000/.  for  the  immediate  use  of  her  husband, 
that  a  settlement  should  be  made  of  the  property  of  the 
father,  and  also  of  500/.  the  remainder  of  the  1,000*.  on 
her  and  her  children.  This  instrument  recites  the  title  of 
D.  Campbell  to  several  leases  in  Castle-street,  part  held  for. 
lives  renewable  for  ever  .and  part  for  years,  producing  a  clear 
yearly  profit  of  lOSL :  then  it  recites  that  A.  Campbell  wa» 
entitled  to  1,800Z» ;  that  her  husband  had  become  possessed 
of  800/.  part  of  that  sum,  and  that  the  remaining  1,000/.  was> 
under  her  controul,  and  that  John  Campbell  having  occa- 
sion for  500/.  all  the  parties  had  agreed  to  call  in  that  aunt 
for  his  use  and  benefit ;  and  it  was  agreed  that  a  good  and 
sufficient  deed  of  settlement,  suoh  as  counsel  should  advise, 
should  forthwith  be  made  and  executed,  so- that  the  articles; 
were  to  be  considered  merely  as  instructions  for  preparing  a< 
settlement.  (His  lordship  then  stated  the  remainder  of  thfe 
articles). 


This  differs  from  the  case  either  of  an  actual  convey* 
ance,  or  of  a  devise  operating  as  a  conveyance(a)  j  it  being 
merely  instructions  for  a  conveyance,  a  mere  matter  of  con-; 
tract;  and  it  is  therefore  necessary  to  see  what  was  the 
contract  between  the  parties,  and  how  that  contract  ought  io 
be  executed.  The  contract  is  for  a  settlement  in  cofasktogatiafc 
of  Mrs.  Campbell's  giving  up  the  sum  of  500/. ;  she  con- 
sequently became  a  purchaser  for  herself  and  her  children ; 

(a)  Vid.  Taggart  v.  Taggart,  Sup.  84. 
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tod  the  contract  is  therefore  to  be  taken  most  beneficially        1803. 
for  the  wife  and  children  and  least  beneficially  for  David   camfsell 
CampbeiL    With  respect  to  yoAn  the  husband,  so  far  as  he  v. 

was  to  take  any  thing  in  the  lands  under  the  contract,  he  is  **»**•  t 

almost  in  the  nature  of  a  volunteer ;  no  consideration  appears 
to  hare  flown  from  him ;  it  cannot  be  conceived  to  have  been 
the  intent  of  the  patties  that  he  should  take  any  thing  until 
the  other  objects  of  the  agreement  should  have  been  exhaust* 
ed.  With  respect  to  the  500/.  the  articles  are  clear  and 
plain ;  there  can  be  no  doubt  as  to  that ;  and  yet  it  is  ex- 
pressed in  language  which  shews  that  the  person  who  prepar- 
ed the  settlement  was  not  apprized  of  the  fact,  that  at  that 
time  there  was  a  son  of  the  marriage  in  being ;  he  conceived 
die  contingency  might  happen,  that  there  should  be  no  issue 
bom  of  die  marriage :  therefore  as  the  drawer  of  the  articles 
was  ignorant  of  this  fact,  and  the  parties  did  not  correct  his 
ignorance,  I  think  I  cannot  take  into  my  consideration  the  fact 
that  there  was  issue  at  the  date  of  die  articles,  for  the  purpose 
of  giving  a  construction  to  the  words  in  the  former  part  of 
die  setdement.  I  also  think  I  may  with  propriety  refer  the 
construction  of  the  first  part  of  the  articles  to  the  latter 
part,  so  far  as  it  may  tend  to  shew  what  was  the  view  of 
the  parties  with  respect  to  the  children.  Now,  by  the  latter 
port  of  the  articles,  the  500/.  was  to  <  be  converted  into 
real  freehold  or  chattel  interests,  as  should  be  thought  fit  by 
the  lather  and  mother ;  so  that  it  might  have  been  laid  out 
in  the  purchase  of  lands  in  fee  simple  ;  and  it  is  impossible 
to  doubt  that  the  meaning  of  the  parties  was  that  if  a  fee 
simple  were  purchased,  the  children  should  take  the  fee 
simple ;  it  was  not  intended  that  the  father  or  mother  should 
have  any  power  over  it,  except  in  case  of  there  being  no 
issue  of  the  marriage,  or  of  there  being  issue  which  should 
die  before  twenty-one.  It  is  manifest  also  that  the  view  of 
the  person  drawing  the  setdement  was  to  guard  against 
John^  who  had  already  got  a  good  deal  of  his  wife'*  pro- 


Sandys. 
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1803.       perty,  the  return  for  ell  which  was  only  knee  producing 
Campbell    ^°ut  100^*  Per  ann*  suhjwt  to  annuities  and  incumbrance* 
v.  Therefore  I  cannot  conceive  it  to  have  been  the  intention  of 

the  patties  to  give  an}' thing  to  the  father  by  the  first  clause^ 
except  on  failure  of  the  persons  who  w£re  the  first  objects 
of  the  contract ;  and  I  cannot  transfer  from  the  second,  and 
add  to  the  first  clause  the  provision,  that  if  the  issue  shaB 
die  before  twenty-one  years  the  interest  in  the  freehold  and 
chattel  leases  should  go  over;  and  therefore  with  respect  to 
the  chattel  interest  there  can  be  no  doubt.  Those  are  con* 
tracted  to  be  given  to  the  children  of  the  marriage,  and 
there  being  a  possibility  of  more  children  than  one,  the  fa- 
ther had  a  power  to  direct  in  what  proportion  those  chil- 
dren should  take  ;  but  that  means,  in  what  proportion  they 
should  take  the  whole  ;  I  cannot  say  that  they  were  to  take 
only  for  life  or  with  limitation  over.  They  must  take  the 
chattel  interests  absolutely. 

There  is  a  case  which  was  not  mentioned,  but  which 
with  respect  to  the  chattel  property  is  almost  in  terms  with 
the  present ;  Williams  v.  Jekyll,  EMiott  v.  Jekyll,  2  Vet. 
681 :  a' lease  for  three  lives  was  granted  to  Elizabeth  El&Mt) 
her  executors,  administrators  and  assigns ;  she  for  valua- 
ble consideration  made  an  assignment  of  the  premises  and 
all  her  right,  title,  and  interest  in  the  same  to  a  trustee  to 
the  use  of  her  son  John  Williams  for  his  life,  and  from  and 
after  his  decease  to  the  use  of  his  issue  lawfully  begotten, 
and  for  want  of  such  issue  to  the  use  of  Elizabeth  Elliott, 
her  executors  and  administrators  during  the  residue  of  the 
term :  John  William*  died,  leaving  a  son  and  a  daughter, 
and  the  daughter  died  soon  after  her  father,  at  six  years  of 
age ;  the  question  was  between  the  son  and  the  executor 
and  residuary  legatee  of  Elizabeth.  I  observe  in  this  and  in 
some  other  cases(<?)  Lord  Hardwicke  seems  to  have 

(a)  Yid.  West/aling  y.  We9(faKn&  $  Atk.  460t 
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thought  that  ahtase far>Kves  to  one,  his  «x*cti»r»  tmd  a**  *&*&,,  T 
mimatrator*,  would  make  the  executor  or  administrator  a  Campbill 
Special  occupant.  The  ekl- authorities,  seem  the  other  waNft  v. 

and  if the  ease were  before me? I ahouid.feei  great  di*cu*ty  -*2™**z=. 
in  determining  according  to  this  apparent  opiniotfo£JLowl  w£rJ^£0{^ 
Hahdwicse*    The  tide  of  air  exetutor  depends-  on  his  hu  executors 
taking  upon  himself  the  administration  of  the  will,  arid  tikt  executor" * 
therefore  does  not  commence  inttanter  but  by  Ma  subset  does  w>t  take 

•  ...  . .   .     ..     as  special  oc- 

quest  aet;  and  as  to  an  administrator,  ex  necessitate,  his  cupant,  SemU. 
tide  cannot  commence  instanter;  and  therefore  it  should 
seem  .that  the^haracter  of  special  occupant  cannot  properly 
belong  toeithcr. 

Two  cases  are  stated  in  i?*/.  Mr.  tit.  Occupant,  G.  % 
and  3.  The  first  is  an  anonymous  case  taken  from  Dipt 
338,  b*  n.  10,  but  which  ia  apparently  reported  m  3  Leon. 
35,  by  the  name  of  Lord  Windsor* &  case.  J&otki  m'his 
abridgment,  certainly  represents  that  case  as  having  deter- 
mined*  that  if  a  lease  be  made  of  land  to  a  man  arid  hid 
eMetutors^  pur  auUr  vie,  the  executor  shall  be  special  occu- 
pant^ although  k  be  a  freehold.  On  the  contrary,  Comt/n 
in  his  digest^  estates,  f.  1.  tit*  occupant,  states  the  case4 
in  Dyer  as  having  decided  that  the  executor  shall  not  have 
the  land  as  special  occupant;  for  an  occupant  has  the  free 
hold,  which  an  executor  cannot  take ;  and  herefers  to  the  . 
second  case  stated  in  ftolk>s  abridgment  as  an  authority  for 
this  point.  That  case,  which  was  long  subsequent  to  Lord1 
Windsor's  case,  is  certainly  in  conformity  t6  the  opinion  of 
Comyn,  and  according  to  Salter  and  Butler  y  Moore  664*; 
Cro.  JEliz.  901 ,  ^r/v»  9;  and  the  law  seems  to  have  been' 
understood  by  Peere  WUHamsy  a  P.  W.  264,  note  D.  as 
sq  settled,  though  Peere  WHliams  does  not  appear  satis-* 
fied  with  it.  It  is  observable  too  that  the  legislature  in 
framing  the  English  statute  of  frauds,  29  Car.  2,  c.  3,  #. 
12>  seems  to  have  considered  that  there  could  be  no  special 

Vol.  I.  P  p 
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1303.        occupant  to  taj^e  09  the  death  of  a  person  holding  pur  aa- 

Cajcpik  t  ***  v*c*  excePl  ^8  keir :  an<*  ^c  8tatutc  by  its  provisions  did 
v.  not  convert  an.  estate /ur  outer  viey  which  is  in  its  nature 

—n4*1***',..  freehold  into  a  chattel  for  want  of  a  special  occupant, 

though  it  gave  the  estate  to  an  executor  or  administrator, 
.  nor  did  it  authorize  a  devise  of  such  an  estate  as  a  chattel. 
*  An  executor  or  administrator  taking  an  estate  pur  outer 
vie  by  force  of  the  statute,  is  still  tenant  of  the  freehold, 
and  the  person  against  whom  aprocipc  must  he  brought, 
even  in  (he  case  of  an  administrator  pendente  lite*  The  au- 
thority of  parliament  could  so  vest  a  freehold ;  but  could 
the  mere  convention  of  parties  have  the  same  effect?  and 
could  the  convention  of  parties  proceed  further  than  the 
legislature  had  done  by  the  statute  of  frauds,  and  convert 
a  freehold  into  a  chattel  interest,  to  be  acted  upon  as  a 
chattel  interest*  in  specie?  In  Oldham  v.  Pickering,  Carthj 
376, 1  Salk.  464,  and  other  books,  it  was  held  that  ah  ad- 
ministrator taking  an  estate  pur  outer  vie  under  the  statute 
of  frauds,  took  only  for  payment  of  debts,  and  debts  being 
paid,  held  as  special  occupant  by  force  of  the  statute,  and 
*  yraa  not  compellable  to  distribution.  The  English  act,  14 
G.  2,  c.  20,  *•  9,  therefore  made  such  an  estate,  in  the 
hands  of  an  executor  or  administrator  distributable  as  per- 
sonal estate;  though  to  be  conveyed,  I  apprehend,  by  a 
freehold,  conveyance,  for  the  statute  gives  no  other  convey- 
ance.  I  observe  Mr.  Margrave  in  his  notes  on  Co*  lit* 
("41,  b.  n.)  seems  not  to  have  been  satisfied  with  Westfahng 
v*  Westjalingy  and  the  authority  there  relied  on  in  Dyer$ftny 
61  But  Lord  Hardwicke  appears,  in  deciding  the  case 
of  William*.  ,  v,  y<?i^//,  and  Elliot  v.  Jekyll^  to  have  con- 
ceived that  an  executor,  if  not  an  administrator,  might 
take  lands  granted  for  lives  to  one,  his  executors  and  ad- 
ministrators, as  special  occupant,  independent  of  the  statute, 
and  by  virtue  of  the  words  of  the  grant;  which  he  seems 
to  have  considered  as  making  the  estate  a  sort  of  chattel  in- 
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terest,  different  in  its  nature  from  a  lease  pur  outer  vie  to  a        1803. 

man  and  hi9  heirs,  expressly  avoiding  any  declaration  of  £ABfPBEtL 

what  his  opinion  would  have  been  on  the  case  before  him,  ^     v. 
if  the  lease  had  been  of  the  latter  description. 


Sawpts. 


The  case  of  Williams  v.  yekyll^  and  Elliott  v.  Jeykll,  was 
the  case  of  an  actual  conveyance :  it  was  contended  that 
the  children  did  not  take  the  absolute  interest,  but  only  as 
joint  tenants  for  life,  and  that  the  limitation  overtook  effect' 
on  the  death  of  the  survivor  of  them ;  the  construction : 
which  Lord  Hardwicke  put  upon  the  conveyance  was,  that 
being  of  a  chattel  interest,  the  issue  took  the  whole  absolutely 
as  purchasers  and  as  joint  tenants,  and  that  nothing  was' 
intended  to  go  to  Elizabeth  Elliott  but  on  failure  of  issue ; 
for  -want  of  such  issue ,  he  construed  to  mean  a  if  there ' 
should  be  no  issue."(a)    This  case  therefore  is  decisive  of 
the  present  case  with  respect  to  the  chattel  interests,  even 
if  the  present  case  were  a  case  of  actual  conveyance. 

In  the  cause  before  me,  with  respect  to  the  estates  pur 
auter  vief  which  are  held  under  freehold  leases  making  the 

(a)  The  decree  in  William*  v.  Jekyll  and  ElUbtt  v.  Jekyll,  {Reg.  • 
Lib,  B.  1755,  p.  219)  so  far  as  respects  this  question,  is  to  the  fbU 
lowing  effect    It  directs  an  account  of  the  rents  and  profits  of  tbe 
leasehold  estate  accrued  since  the  death  of  F.  lVMiamt%  and  declares 
that  what  shall  be  coming  on  that  account  belongs  to  the  plaintiff, 
the  infant,  except  as  to  such  rents  as  accrued  during  the  life  of  tbe 
daughter ;  and  as  to  such  part,  directs  that  it  should  be  divided  : 
into  moieties,  and  declares  that  one  moiety  belonged  to  the  plain- 
tiff, the  infant,  and  the  other  moiety  was  to  be  considered  as  per-  . 
sonal  estate  of  the  daughter,  and  to  be  paid  to  Mrs.  Jekyll  as  her  , 
administratrix  to  be  distributed.  Mrs.  Jekyll  in  taking  the  account 
to  have  an  allowance  for  the  fine  and  charges  paid  on  the  renewal ; 
and  the  renewed  lease  being  in  her  name  it  was  declared  that  she 
was  to  be  considered  as  a  trustee  of  such  renewed  term  for  the 
benefit  of  the  plaintiff,  the  infant. 


29» 
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heir  special. occupant,  I  cannot  have  the  authority  of  th* 
decision  of  Lord  Haedwxckx  in  William*  v.  JeykiU  and 
Elliot  v.  Jeykytty  because  he  has  expressly  said  he  was  not 
called  upon  to  determine  in  that  case  what  ought  to  be  the 
construction  of  the  settlement,  if  the  estate  had  been  an 
qstate/wr  outer  vie  limited  to  one  and  his  heirs:  whether 
he  considered  the  lease  before  him  as  creating  a  mere  chattel 
interest,  I  will  not  pretend  to  feay ;  he  had  great  knowledge 
of  the  law,  and  particularly  the  law  of  estates  ;  and  he 
appears  to  have  conceived  that  a  lease  pur  outer  vie  to  a  man 
and  his  heirs  required  a  different  consideration.  Such  a 
lease  is  clearly  a  freehold,  capable  of  a  limitation  in  nature 
of  an  estate  tail ;  and  Lord  Hardwicke's  reasoning  does 
not  go  directly  to  a  limitation  of  such  a  lease,  but  endea- 
vours to  avoid  it :  and  his  reference  to  the  case  of  Forth  v. 
Chapman  seems  rather  to  shew  that  he  thought  the  words  in 
an  actual  conveyance  "  for  want  of  such  issue"  might  as  to 
such  property  be  construed  as  creating  an  estate  tail.  I  have 
therefore  been  compelled  to  consider  whether  the  words 
which  have  been  u«ed  in  these  artiqles  (mere  minutes?*  in- 
structions lor  a  deed  to  be  subsequently  executed)  oitgjit 
to  bo  construed  as  intended  to  give  a  quasi  estate  tail  to  the 
children  for  the  sake  of  the  limitation  to  the  father,  a?  the 
estate  in  question  is  capable  of  such  a  disposition*  The 
word  "  issue19  is  ambiguous ;  it  may  mean  either  u  chil- 
"  dren,"  or  u  issue  in  infinitum:"  In  the  present  case  I  think 
it  impossible  upon  the  words  "  to  the  issue  of  the  said  John 
aud  Anne"  not  to  say  that  the  word  "  issue"  was  used  as  syr 
nonywous  to  a  child  and  was  not  meant  to  express  issue  in* 
definitely.  The  issue  were  to  take  in  such  shares  as  John 
Campbell  should  appoint,  which  could  not  apply  to  issue  in- 
definitely, nor  did  the  power  of  appointment  extend  to  any 
limitation  of  estate  ;  and  the  next  clause,  which  disposes  of 
the  property  in  default  of  appointment,  uses  the  word  u  chil- 
dren" as  describing  the  same  persons  before  described  by  the 
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word  u  issue/'  and  the  subsaqtjent  words  u  for  defenlt<of* 
u  such  iasue,"  must  therefore,  I  think,  receive  the  same  con* 
stxuctkm.  In  Elliot  v.  JtkyU,  the  word  is  simply  '*  issue," 
the  word  there  is  not  explained  at  all;  there  is  nothing  to 
give  it  any  particular  interpretation :  and  it  is  therefore  ca- 
pable of  the  general  meaning  of  ail  issue  in  infinitum.  But 
in  this  case  I  think  I  cannot  consider  the  word  u  issue"  as 
meaning  issue  in  infinitum^  I  think  it  must  be  confined  to 
children,  and  that  die  whole  interest  to'  be  conveyed  fay 
the  intended, settlement  was  intended  to  be  thereby  vestpfL 
absolutely  in  such  children,  and  the  limitation  over  to  have 
been  intended  in  default  of  children ,  for  I  think  I  most  put 
the  existence  of  a  child  at  the  date  of  the  articles,  out  of  my 
consideration* 


ieos. 

CAM»»ELLr 

v. 
Sandys. 


But  it  has  been  contended  that  the  interest  was  suspended, 
by  the  power  of  appointment,  and  therefore  nothing  vested 
in  the  child.  In  Modoc  v.  Jaekson^  2  Bro.  C.  C.  M8,  Lord 
Thurlow  thought  that  a  power  of  appointment  could  not 
be  held  to  suspend  the  vesting  of  an  interest  given  in  defouk 
of  appointment.  It  is  true  (as  observed  in  4  Vco.jun*  792) 
that  was  not  the  point  decided  in  the  case,  though  from  the 
report  it  would  be  supposed  otherwise;  but  that  certainly 
was  the  opinion  of  Lord  Thurlow  ;  and  there  are  other 
cases  which  shew  that  tf  power  of  appefatmentof  this  de* 
scription  win  not  suspend  the  vestibg  of  the  mterest.(«)  But 
this  power  was  only  to  limit  proportions ;  and  that,  only  in  the 
event  of  the  existence  of  more  children  than  one  j  tonse~ 
qnentiy,  the  power  never  arose  at  all,  there  hay  inglfecpt  only 
one  child  capable  of  taking  under  the  settlement;  and  tfce 
instrument  is  to  be  considered  as  if  the  power  tod  not  been 
inserted.  On  the  whole*  I  think  it  must  have  been  intended 
to  give  the  complete  and  absolute  interest  in  the  property  to 


(a)  Canmnghdm  v.  MoOdy%  1 Ft* W;  Doe  *.  Mwri%4  T. R.94. 
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1803.        the  children  $  that  John  Campbell  was  not  intended  to  take 

Campbell    any  thing  but  in  default  of  children,  that  is,  in  case  there 

*•  should  be  no  child.    I  think  this  is  the  fair  construction,  as 

■   "'  well  as  to  the  leasehold  for  lives,  as  to  the  chattel  property ; 

and  that  the  equitable  right  to  the  absolute  property  was 

therefore  vested  in  David  Campbell  xht  younger,  and  passed 

byhiswilL 

It  has  been  contended  that  if  this  had  been  *  quasi  estate* 
tail  the  will  would  have  operated  to  bar  the  quasi  estate  tail 
and  limitation  over.    .It  is  not  necessary  for  me  to  decide; 
this  point ;  but  it  has  been  so  much  argued,  and  on  the  autho- 
rity of  a  dictum  of  Lord  Kenton,  that  I  think  it  may  be 
useful  to  state  what  has  occurred  to  me  upon  it*   I  think  the 
point  ought  to  be  very  well  considered  before  any  person 
ventures  to  make  a  decision  according  to  that  dictum*    The 
whole  law  on  the  subject  is  founded  on  the  principles  ap- 
plied to  the  case  of  a  fee-simple  conditional  at  common 
law ;  that  the  party  had  a  power  of  alienation,  the  effect 
of  which  would  be  to  devest  the  estate  under  which  the  per* 
son  claiming  as  heir  of  the  body,  or  by  virtue-of  a  limitation 
over,  was  to  take.    If  that  estate  was  devested,  the  right  of' 
the  issue;  and  of  the  remainder-man  in  default  of  issue, 
was  destroyed,  because  the  estate  on  which  it  was  to  depend 
was  ako  destroyed.  I  can  find  no  decision  that  at  all  warrants  < 
L<L  Kenton's  {Return  ;  I  find  that  he  only  stated  it  as  some-  - 
thing  that  Lord  Northington  threw  out  in  Grey  v.  Man- 
nock  ;  I  have  not  found  any  note  of  that  case.   On  the  other 
hand  in  Blake  v.  Blake,(a)  it  was  never  considered  that  a> 
will  could  have   such  operation ;  for  I  find,  from  my 
note  of  that  case,  that  though  the  estate  was  devised,  the 
argument  did  not  turn  on  the  will ;  nobody  conceiving  that 
the  estate  would  pass  by  it,  if  the  quasi  estate  tail  subsisted  at  - 

(«)  3  P.  Wms.  (Coxtt  Edit)  la  note  (1). 
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the  death  of  the  testator.  The  whole  argument  turned  on 
the  fact  of  the  surrender  of  the  lease  and  the  grant  of  a 
new  l^ase  to  the  quasi  tenant  in  tail ;  and  this  was  held  to 
bar,  because  the  estate  was  altered.  The  quasi  tenant  in  tail 
had  gained  the  absolute  interest  at  law,  and  there  was  no 
equity  to  constitute  him  a  trustee  for  his  own  issue  or  for  the 
remainder-man.  I  was  of  counsel  myself  in  that  cause : 
Baron  Eyre  was  senior  Baron  and  gave  the  judgment  in  the 
absence  of  the  Chief  Baron :  Mr.  Madocks  and  Lord  Eudon 
were  also  of  counsel  in  the  cause ;  and  lam  persuaded  that 
no  such  idea  was  entertained  either  by  the  court  of  Exchc* 
quer,  or  by  any  of  the  counsel  concerned  as  that  the  will 
would  have  operated  to  bar  the  plaintiff*  Few  persons  were 
better  acquainted  with  decided  cases,  and  especially  those 
decided  in  his  own  time  than  Mr.  Madocks ;  and  if  that 
point  had  ever  been  decided  by  Lord  North  jngton,  we 
should  probably  have  heard  of  it  frond  him.  On  principle 
I  think  it  impossible  that  a  will  can  have  {hat  effect.  A  will, 
so  far  as  it  is  9  disposition  of  property,  is  a  designation  of  a 
special  heir  against  the  right  of  the  person  to  whom  the  pro* 
perty  would  otherwise  come  by  what  may  be  called  devolu- 
tion of  law :  but  that  cannot  from  the  nature  of  the  iBstru<- 
ment  have  the  effect  of  depriving  of*  a  right  a  parson  who 
does  not  claim  by  devolution  of  law,  but  by  virtue  of  a  pre- 
ceding gift  or  instrument.  That  must  have  been  the  ground 
on  which  it  was  established  that  the  will  of  a  joint-tenant 
oannot  sever  the  jointure.  It  is  an  instrument  by  which  the 
maker  is  enabled  only  to  bar  his  heir  at  law  or  represented 
five,  but  which  cannot  be  allowed  to  alter  the  rights  of 
third  persons(<z). 


1809. 

Campbell 

v. 
Sandys* 


.  (a)  8a*  although  a  husband  may  by  act  inter  vivos  charge  or 
dispose  of  the  chattels  real  of  his  wife,  his  will  would  not  be  suffi- 
cient to  bind  the  wife  surviving. 
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1863.  I  hare  looked  into  the  ease  of  Prkttard  v«  Quittchimt, 

Campbeli    A*&.  147.    It  is  a  very  loose  note  of  a  case  in  which  there 

v.  appears  nothing  more  in  Ambler  than  some  short  observations 

Ql WMW0 

•   i  ;*■  ■  .'  of  Lord  Hardwicke  applied  to  a  very  ill-drawn  instrument. 

The  case  came  afterwards  before  the  court  on  an  amended 
bill,  on  die  21st  July  1753,  and  Lord  Hardwicke  was  of 
opinion  that  the  settlement  oughtto  be  rectified  according  to 
the  instructions,  as  against  volunteers.  On  the  construction 
of  the  settlement  itself  in  favour  of  the  mortgagee  and  credi- 
tors, he  conceived  nothing  was  given  to  the  children  but  by 
virtue  of  an  appointment,  as  in  the  case  of  the  duke  of 
MarUnrtmgh  v.  Lord  GodoIphin%  2  Vea.  61 ,  so  that  the  word* 
of  the  settlement  in  Ambler  are  probably  incorrect. 


LARGAN  v.  BO  WEN  AND  OTHERS. 


Dec.  S3. 


Bill  filed  by        1HE  bill  was  filed  in  the  year  1798.  by  the  plaintiff, 

creditor  on  be-  .  J  *     /  r  » 

half  of  himself  who  was  a  legatee  in  the  will  of  George  Hartpole  deceased, 

dtonand***'  *°  ^iave  *"8  fcg*cy  satisfied,  and  that  such  creditors  and  le- 
receiver  ap-  gatees  as. should  come  in  under  the  decree  should  be  paid 
receiver  shall     out  of  the  estate  of  said  Hartpole%  in  which  the  defendants 

not  be  dia-  Bozueri  and  Lecku  had  respectively  life-estates  in  right  of 
charged  upon  u  r  *  9 

the  consent  of 

the  plaintiff,  against  the  consent  of  an  incumbrancer,  who  la  a  party  defendant  An  al- 
legation that  such  Incumbrance  .-was  satisfied,  referred  to  the  matter.  So  although  an 
incumbrancer  were  not  a  party,  nor  had  proceeded  in  the  suit,  and  was  obliajed  to  file  a 
new  bill,  yet  Setn&Ltht  court  would  not  discharge  the  receiver,  and  would  direct  that 
such  bill  shoujkl  be  taken  aa  filed  at  the  same  time  with  the  former. 


Bow  EM. 
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their  wive*  under  Hartpok\  wHl«  •  Hovenden  (who  had  a  1803. 
charge  on  the  estate)  and  Doran  his  assignee  were  made  j^rq^h 
parties  in  the  progress  of  the  suit,  and  a  receiver  had  been  ^  v* 
appointed  by  consent.  The  defendants  Bowen  and  Lecky  « 
afterwards  came  to  an  agreement  with  the  plaintiff  and  the 
other  parties  (except  Hovenden  and  Doran)  and  obtained  a 
consent  from  them  that  the  bill  should  be  dismissed.  Upon 
these  consents  and  also  upon  an  alleged  consent  of  Doran^ 
the  defendants  Bowen  and  Lecky  moved  at  the  rolls  that 
the  bill  should  be  dismissed ;  but  that  consent  appearing  to 
be  invalid,  the  Master  of  the  Rolls  refused  the  motion* 
There  being  a  balance  in  the  hands  of  the  receiver,  Bowen 
and  Lecky  then  moved  that  this  balance  should  be  paid  to 
them,  and  obtained  a  conditional  order :  at  the  same  time, 
Doran  moved  on  a  cross  notice,  that  this  balance  should  be 
paid  to  him  in  liquidation  of  his  demand,  and  that  the  bill 
should  be  retained,  with  liberty  for  him  to  carry  on  the 
cause  upon  indemnifying  the  plaintiff,  and  that  the  receiver 
should  be  continued,  which  motion  the  Master  of  the  Rolls 
refused,  and  thereupon  Doran  appealed  to  the  Lord  Chan- 
cellor. 

At  the  same  time  that  Doran* s  motion  came  on,  Mr* 
Wm.  Johnson  and  Mr.  Rqidcliff  moved  on  behalf  of  Bowen 
and  Lecky  to  discharge  the  receiver.  They. stated  that  Do* 
ran  had  in  fact  no  claim  on  the  estate $  that  whatever  claim 
Hovenden  originally  had,  had  since  been  satisfied ;  and  that 
Doran  notwithstanding  continued  to  retain  the  tide  deeds  in 
his  hands  to  the  prejudice  of  the  estate.  They  insisted  that  if 
these  circumstances  appeared  on  a  motion  to  appoint  a  re-* 
ceivcr  a*  Doran]*  instance,  the  court  would  refuse  the  applica- 
tion, and  therefore  it  will  not  now  continue  the  receiver  al 
the  instance  of  Doran  alone  ;  it  is  the  established  practice  of 
the  court,  that  a  defendant  shall  not  be  allowed  to  take  up  a 
cause  until  after  a  decree  to  an  account,  and  a  creditor  is 

Vol.  L  Q  q 
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1 803»        liot  Until  then  obliged  to  relinquish  his  proceedings  at  far ; 

«  /?t»A  v*  NiggS)  4  Ve**jun*  638 :  therefore  Doran  may  still 

v.  proceed  at  law,  and  if  so,  it  is  not  matter  of  course,  hot 

-xzJzSSMi-sr  discretionary  m  the  court  to  let  him  in  here  j  and  under  the 

circumstances  the  court  will  not  think  him  an  object  of  fa- 
vour ;  especially  as  the  estate  is  so  ample  that  Dorm  stands 
hi  no  need  of  a  receiver  to  secure  him. 

Lord  Chancellor. 

It  is  much  more  important  to  attend  to  the  general  admi- 
nistration of  justice  in  this  court,  than  to  the  interests  of 
any  particular  parties ;  the  claims  of  Mr.  Doran  and  Mr. 
Hovenden  may  possibly  be  liable  to  very  great  objections  ; 
and  with  respect  to  what  is  stated  against  them  I  shall  di- 
rect inquiry*  But  here  they  were  made  parties  as  having 
incumbrances  (though  I  do  not  much  advert  to  that  cir- 
cumstance) :  Suppose  they  were  creditors ;  If  they  w*re 
creditors  who  had  lain  by  and  not  proceeded  in  the  suit 
at  all,  and  that  a  receiver  had  been,  appointed  and  the 
property  taken  out  of  the  hands  of  the  tenants  for  life  j  I 
should  think  it  would  be  justice  to  such  creditors,  (though  I 
might  compel  them  to  file  a  new  bill)  to  put  them  as  far  as 
I  could  in  the  same  situation  as  if  they  had  not  been  de- 
pending on  the  faith  of  these  proceedings  ;  that  is,  not  to 
discharge  the  receiver,  and  to  give  them  leave  to  file  a  biB 
which  should  be  taken  as  a  bill  filed  in  1 79%.  (It  was 
stated  at  the  bar  that  a  bill  had  been  filed  by  Hartfoh  in  his 
Kfe-thne  to  impeach  Dorari**  demand,  which  had  abated  by 
his  death.)  Then  I  can  direct  that  Doran  shall  consent  that 
that  bill  shall  be  taken  as  revived,  and  then  the  whole  case 
will  be  before  the  Master.  It  is  very  necessary  that  good 
faith  should  be  kept  in  the  prosecution  of  proceedings  of 
this  nature,  otherwise  estates  would  be  ruined  by  a  multi- 
plicity of  suits ;   this  is  the  principle  on  which  the  court 
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allows  ptiwn*  having  charges  on  estates  to  fib  Uflsfor        IfcQg* 


jss: 
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their  own  benefit  and  the  benefit  of  other,  cnedi  icrs*  Now;  l A  R  c  A w 
ih  (his  case  Doran  was  made  a  party,  which  admitted  that  _  v. 
he  had  a  charge  on  the  estate ;  and  then  this-  suit,  (the  effdet 
of  which  if  prosecuted  would'  have  been  to.  bring  forward 
his  claims  without  farther  bill  being  filed)  is  settled  by* 
agreement  among  the  other  parties,  so  that  he  is  to. be  put 
out  pf  court :  it  would  be  highly  mischievous  to  permit 
this.  This  bill  filed  in  1798  remains  ineffectual  m  1803  ; 
this  alone  is  a  strong  circumstance  for  continuing  the  re- 
ceiver ;  because  the  persons  who  have  the  estates  subject  to 
these  charges,  have  no  right  to  enjoy  them ;  their  enjoy - 
mentis  unconscientious  until  these  demands  are  satisfied. 

The  case  in  4  Ve*.jwu  was  one  of  a  different  description 
firom  the  present.  There  the  creditor  brougl  t  an  action  at 
law  against  the  executor ;  if  he  could  prosecute  that  action 
with  effect  and  become  a  judgment  creditor  before  the  de- 
cree, he  would  have  a  priority  against  the  personal  asset*, 
which  priority  the  court  would  not  allow  him  to  obtain 
after  the  decree.  Courts  of  equity  will  not  restrain  pro- 
ceedings of  creditors  at  law  against  executors  to  obtain 
payment  of  debts  merely  on  a  bill  filed  by  other  creditors 
to  carry  the  trusts  of  the  will  into  execution,  until  there  is 
a  decree:  but  from  the  moment  of  the  decree  the  court 
proceeds  on  the  ground  that  the  decree  is  a  judgment  in 
favour  of  all  the  creditors,  and  that  all  ought  to  be  paid 
according,  to  their  priorities  as  they  then  stand(«r)  j  and 
that  the  court  cannot  execute  its  own  decree  if  it  permits 
courts  of  law  to  alter  the  course  of  payment  (i) 

(a)  Vid.  ace.  Worthy  v.  Birkhead,  2  Vea.  571. 

(d)  Via.  Mortice  v,  Bank  of  England,  Caa,  Tctnji.  7V3.217;  Mar* 
tin  v.  Martin^  1  Vea  211 ;  Brooka  v.  Reynolda^  1  Bro.  C.  C  183 ; 
Qoate  v.  Fryer,  3  Bra.  C.  C  23  ;  Hardcaatle  v.  Qhettte^  4  Bro.  C, 
P.  163. 
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I8OS4  w  Discharge  said  order  so  far  as  sane  respects  said  sum 

"  for  money  being  paid  out  to  said  defendants^  and  refasfc 
"  said  defendants1  motion  fordischarging  said  receiver,  and 
u  let  the  said  defendants  and  the  said  £.  Doran  forth* 
44  with  go  before  the  master,  and  let  the  master  inquire 
"  and  report  whether  defendants  Down  and  Jloomukn 
"  have,  and  whether  either  and  which  of  them  has  any, 
"  and  what  claims  -on  the  estates  of  said  George  Hattpok* 
u  deceased,  either  in  right  of  the  charge  claimed  by  dc* 
"  fcndant  Hovewkn%  or  in  his  the  said  £hran\  own  right  $ 
"  in  taking  which  said  account  Jet  the  suit  heretofore  in* 
"  stituted  in  the  year  179B,  by  6.  Hartpole  against  said  £» 
".Doran,  be  considered  as  if  fully  revived,  said  JE*  £brmt 
i(  to  be  under  the  terms  of  admitting  same  so  to  be,  and 
**  also  to  be  under  the  terms  of  producing  all  deeds,  papers, 
k  evidences  *  and  books  of  accounts  which  he  may  have  in 
"  his  hands,  power,  or  custody,  relating  to  his  said  claims  a* 
-"  the  said  master  shall  see  fit.  ,  This  order  to  be  without* 
"  prejudice  to  said  defendant*  proposing  security  for  the 
*'  approbation  of  the  master,  in  order  to  found  a  motion 
*'  for  discharging  said  receiver:  and  let  the  remainder  of 
*'  the  motion  stand  over  until  the  report  shall  be  had*" 

Reg*  Lib*  (Met.)  Uxviu  238* 


TO  Of  TIJE  SITTINGS  AFT**  HlCKABtMAS  TUK,  1803, 
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.     HILARY  TERM,  1304, 

IN  THE  MATTER  OF  THE  DUCHESS  OF 
CHANDOIS,  A  LUNATIC. 

Jaiu  23. 

An  inquisition  taken  in  England  under  a  commission  Jj^Yn^iTnr. 
of  lunacy  issued  there,  finding  a  person  nan  compos,  is  not  land  not  tuffi. 

~  .        *        .    .       *  n      j    L  i        .  u     cient  to  found 

a  sufficient  foundation  for  a  grant  of  lands  belonging  to  the  pint  of  lands 
lunatic  in  Ireland.    There  must  be  an  inquisition  and  find*  m  betak- 
ing under  the  authority  of  the  great  seal  in  Ireland  for  that 
purpose. 


■fe*    ■-) 


ANDERSON  v.  DWYER.  ** ia 

Interest  en  the 

arrears/ an 

William  Alexander  English  by  his  wiii,  JEti*  a 

dated  2*1  of  -4/>ri7,  1794,  devised  to  the  defendant  aH  married  wo- 

Bum  §&r  acf* 
his  property  in  lands,  and  all  other  his  property  of  what  wie  a*d*pa- 

kind  or  nature  soever, "  In  trtist  to  pay  his  dearly  beloved  J^Mhougk 

"  sister,  Lady  Helen  Mercdyth,  the  annual  sum  of  600/.  the  fund  was 

"  for  her  sole  and  separate  use,  and  not  to  be  subject  in  any  \B&  though 

"  manner  to  the  controul  of  her  husband ;  to  be  paid  and  *****  *2J* 

*  payable  during  her  life  by  equal  half-yearly  payments."  Nor  is  such 

Testator  died  in  May,  1794.    Lady  Meredyth  died  on  the  JjgJiC, 

7th  of  Oct.  1796,  and  it  appeared  that  no  payments  had  &<*#■  Semkk 

given  at  a  st' 
paratt  ntmimt^. 
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1803.        been  mack  on  the  foot  of  the  annuity  during  Lady  Mt* 

*T^jf^^  life,  but  since  her  death  the  defendant  had  paid  sundry 

v.  sums  to  the  amount  of  660/.  to  her  personal  represent*- 

Dwyer.      tiyc .  m  whose  j^haif  - .  *     •   -  -  - 

Mr.  Beatty  insisted,  First)  That  interest  on  the  arrear  of 
Lady  MeredytK*  annuity  ought  to  be  allowed  on  the  ground 
of  its  being  charged  on  a  productive  fund ;  and  Secondly, 
That  there  ought  to  be  an  apportionment  for  that  part  of  the 
half-year  which  preceded  her  death. 

1.  Wherever  an  executor  or  trustee  keeps  money  for  a 
long  time  in  his  hands  and  either  uses  it  in  the  wny  of  his 
trade  or  (as  in  the  present  case)  lays  \\  out  in  securities  bear*, 
ing  interest,  he  shall  be  charged  with  interest.  Newton  v* 
Bennett  1  Bro.  C.  C.  559 ;  Perkiti9  v.  Baynton,  ibid.  375  ; 
Treves  v.  Townshend,  ibid.  385.  And  an  executor  retain- 
ing money  for  any  length  of  time  in  his  hands  unproduc- 
tive, where  he  might  have  made -interest  upon  it,  is  charge- 
able with  interest.  Bird  v.  hockey ',  2  Fern.  745 ;  Front' 
Hn  v.  Frith,  3  Bro.  C.  C.  433 ;  Tew  v.  Earl  of  Wintertony 
1  Yes.  jun.  451.  In  the  Draper's  Company  v.  Davis,  2  AtL 
211,  Lord  Hardwicke  says,  "  There  is  no  certain  rule  of 
u  the  court  for  giving  of  interest  on  the  arrears  of  an  au- 
u  nuity ;  it  hath  been  done  in  many  instances/  o/nA  for  the 
*c  most  part  where  it  was  the  bread  of  the  wife- or  child ;" 
and  in  that  case  he  gave  interest  on  the  arrears  of  an  an- 
nuity for  28  years  (from  the  time  of  the  confirmation  of  the 
Master's  report)  in  favour  of  the  representative  of  an  annui- 
tant. The  principal  grounds  on  which  it  is  withheld  are, 
that.other  creditors,  or  the  heir  at  law,  may  be  prejudiced, 
by  the  allowance  of  it*  Morris  v.  Dittingbam,  £  Ve*4 1  TO ; 
grounds  which  cannot  be  pretended  in  this  case*  In  New- 
man v,  Aukng%  3  AtL  579,  interest  -was* allowed-  on* an  an- 
nuity  given  by  way  of  maintenance)  and  a  bond  to  secure. 
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the  payment ;  and  it  is  said  there  that  interest  shall  be  decreed 
upon  an  annuity  if  charged  upon  real  estate  (as  here)  and 
in  arrear,  or  if  secured  by  a  penalty  to  enforce  the  payment 
out  of  personal  estate.  In  Stapkton  v.  Conway  t  1  ft*.  437, 
the  Lord  Chakc&xxor  says  there  had  been  cases  where  in* 
terest  on  the  arrears  of  an  annuity  had  been  given ;  especi- 
ally to' a  jointress  for  a  long  and  obstinate  delay  of  payment, 
and  frequent  demand  of  money ;  a  rule  which  is  strongly 
applicable  to  the  circumstances  of  this  case. 


1804. 

Anderson 

v. 

Dwrca. 


3.  It  must  be  admitted  that  annuities  are  not  within  the 
provisions  of  the  statute  which  apportions  rents  reserved 
on  leases  made  by  tenants  for  life :  but  an  annuity  given 
for  maintenance  of  children  is  apportionable.  Hay.  v. 
Palmer,  2  P.  Wms.  501  ;  Edward*  v.  Lady  Warwick* 
ibid.  176.  And  in  Howell  v.  Hamforth,  2  BL  1,016,  where 
there  was  an  annuity  to  a  feme  covert  to  her  separate  use, 
Dk  Grit,  Chief  Justice,  said  "  Though  rents  and  com- 
"  mon  annuities  are  not  apportionable  either  by  law  orequi- 
"  ty,  yet  in  equity  the  maintenance  of  infants  is  always  ap- 
"  portioned  up  to  the  day  of  their  deaths,  &c.  this  case  de- 
M  pends  on  similar  principles,  being  for  the  separate  mainte- 
*  nance  of  %Jeme  covert. 

Lord  Chamcillor. 

That  must  have  been  a  case  where  the  husbatod  made  a 
separate  provision  for  the  wife,  which  is  quite  different  from 
an  annuity  left  to  the  separate  use  of  the  wife  who  is  living 
frith  and  maintained  by  her  husband :  besides,  in  that  case 
the  annuity  was  secured  by  bond.  As  to  the  other  point : 
the  cases  cited  have  been  all  discussed  in  the  court  of 
Chancery  in  England,  and  the  result  has  been  to  refuse  in- 
terest except  under  very  particular  circumstances,  and  though 
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Anderson 

v. 

Dwvsa. 


it  seemed  to  be  the  justice  of  these  cases  to  give  interest,  it 
has  been  found  the  wisest  way  not  to  do  so,  as  the  principle 
might  be  extended  so  far  as  td  be  highly  mischievous  and 
tend  to  create  litigation  in  every  case,  and  to  encourage  au- 
ditors to  delay  the  prosecution  of  their  suit*(«) 


Beg*  Lib.  xlix.  345* 

(a)  See  Creuze  v.  Hunter,*  Vf.  jub  157, and 4  Bro.C.  C4JsV& 
C  and  the  cases  there  cited  by  the  Lord  Chancblior. 


GENERAL  RULE. 


iW.  13* 

On  demurrer 
to  the  whole 
bill  bein^ak  . 
lowed,  the  bill 
■hall  be  ditmif  - 
fed,  tnd  coata 
ahall  be  Uied 
at  upon  a  dia- 
miaaal,  except 
the  cos tr  on  the 
demurrer, 
which  shall  be 
allowed  as 
heretofore. 


THE  RIGHT  HONOURABLE  THE  LORD  HIGH 
CHANCELLOR  OF  IRELAND  is  this  day  pleased  to 
order,  that  in  future,  in  all  cases  where  a  demurrer  to  the 
jBrhple  of  plaintiff's  bill  shall  be  allowed,  the  bill  shall  be 
dismissed;  and  the  order  for  taxing  the  costs  on  the  allow* 
ing  the  demurrer,  shall  direct  the  costs  of  the  defendant 
fobe  taxed  and  paid  as  upon  dismissing  of  a  bill9  except 
the  costs  of  arguing  the  demurrer,  for  which  the  defendant 
shall  be  allowed  only  the  costs  heretofore  paid  upon  the  al- 
lowing of  a  demurrer* 


Reg*  Ltt.^Afet.)  lxxviu  380- 


i  • 
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■  1804. 

O'CONNOR  v.  SPAIGHT. 

Tl^ed.  21   23. 
HE  defendant  by  indenture  bearing  date  31st  March,  ' 

1780,  demised  certain  premises  to  the  plaintiff  for  three  have  been  va- 
lives,  at  a  rent  of  20$.  per  acre  for  every  acre  the  demised  rious   dea}*"g« 

.  r  .  between    land- 

premises  should  or  might  contain,  under  which  demise  the  lord  and  tenant, 
pUptfiff  entered  into  possession ;  the  number  of  acres  was  not  *°  "ccount1"^ 
Ascertained,  nor  did  plaintiff  appear  to  have  made  any  regu-  complicated  to 

-  r  .  t_   j    j   r      >  •  De  taken  at  law 

lar,  payments  of  rent  to  nemine,  nor  had  defendant  given  and  the  land- 
him  any  receipts  in  full  or  for  precise  gales  ;*  but  from  1780  Jopd  h,M 

-  ^      i_         i  •     -^   l   j    ?  •        l  brought   eject- 

down-  to  1796,  the    plaintiff  had  been  in  the   constant  ment  for  non- 
habit  of  accepting  defendant's  bills,  of  paying  money  to  renTt^*^ 
his  order,  of  selling  him  goods  on  credit,  and  supplying  him  may  file  a  bill, 
and  his  family  with  money,  the  particulars  of  which  several  meM^u**"   • 
sums  were  set  out  in  a  schedule  annexed  to  the  bill,  and  for  for  *"  action    - 
which  the  plaintiff  insisted  that  if  credit  were  given,  a  ba-  those  dealing*, 
lance  would  appear  due  to  him.     The^  defendant  brought  ^^  haveri? 
his  ejectment  for  non-payment  of  rent,  as  of  Michaelmas  to  the  rent 
Term  1796;  in  April  1797,  plaintiff  filed  his  bill,  setting  du^AnS^e 
forth  the  particulars  of  the  various  dealings  between  the  tenant  need  not 
parties,  and  praying  an  account  on  the  foot  thereof,  and  that  rent  under  stat. 
defendant  should  pay  plaintiff  the  balance  due  to  him  after  *  Geo' lt  c' 5' 
deducting  such  sum  as  might  appear  due  to  the  defendant 
on  account  of  rent ;  and  praying  an  injunction  against  the 
ejectment.    On  29th  May  1797,  consent  for  judgment  was 
given,  and  on  1st  July,  the  landlord,  by  his  affidavit  ac- 
cording to  the  statute,  claimed  a  sum  of  3167.  8*.  due  to 
him  for  rent  above  all  just  allowances. 

The  defendant's  answer  submitted  to  the  account,  but 
refused  credit  for  most  of  the  items  set  forth  by  the  bill, 

*  A  common  expression  in  Ireland  for  payments  made  at  seve- 
ral different  times^kmzr.  Ed. 

Vol.  L  Ry 
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*6ft*»        denying  the  facts  at  to  some*  aod  alleging  thtfaa  to  others 
O'Conno*     there  were  dpuble  charges;  and  insisted  that  so  far  from 
v-  there  being  a  balance  due  to  plaintiff,  a  sum  of  216A 

*~ ^ — =r-  .(fvhich-was  considerably  more  than  a  year's  rent)  wasrduc 

My  him  at  the  time  of  the  ejectment  brought,  after  making 
all  just  allowances.  An  injunction  had  been  obtained  for 
want  of  an  answer,  and  upon  the  coming  in  of  the  answer, 
aa  order  was  made  to  continue  the  injunction  till  the  hear* 
fog,  on  plaintiff's  bringing  in  the  sum  sworn  due  within 
40  days  from  the  day  of  filing  the  answcr(a)  ;  this  order  not 
having  heen  complied  with,  the  injunction  was  dissolved  and 
the  defendant  executed  his  habere :  the  plaintiff  proceeded 
to  examine  witnesses,  and  proved  several  item? in  his  account 
which  had  been  denied  by  the  answer* 

Agreement  'The  bill  also  insisted  upon  the  benefit  of  an  alleged 

f0rntl  fbatCt  a8reeinent  f°r  an  abatement  of  the  rent,  and  a  paper  writing 
of  lands  is  was  produced  in  evidence ;  but  the  court  holding  that  such 
tute  of  fimudt.  *"  agreement  came  within  the  statute  of  frauds,  and  the 

paper  produced  not  being  signed  as  the  statute  requires,  and 
there  not  appearing  any  distinct  payment  according  to  the 
abated  rent,  that  point  was  no  further  urged. 

A  preliminary  objection  was  also  made  on  the  part  of  the 
defendant,  that  as  the  possession  had  been  changed  pending 
the  suit  by  the  execution  of  the  habere,  and  it  was  no  part 
of  the  prayer  of  the  original  bill  to  have  the  possession  re- 
It  it   ot  ne-       8tore^»  plaintiff  ought  to  have  filed  a  supplemental  bill  to 
cesiarytofilea   put  that  matter  in  issue,  and  pray  that  specific  relief*     But 
bUMnorder     ^e  ^°rc^  Chakcelxor  said  that  it  was  not  the  practice  in 
to  statethat  an  England  to  file  a  supplemental  bill  where  there  was  a  mere 

karbcre  has  #•  .  •  • 

been  executed  change  of  possession  upon  an  injunction  being  dissolve^ 
San^T£nd-  whcre  *crc  wcrc  *°  »c<»»paay«&  circumstances,  an* 

inr  the  cauae.    .  .  fc- 

(a)  See  11  Ann.  c.  2,  *.  4 
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where  the  orfy  purpose  of  the  bill  would  be  to  state  thai 
fact :  because  it  was  a  fact  within  the  view  of  the  court* 

For  the  defendant,  Mr.  Saurin,  Mr.  Fitzgerald,  Mr. 
Gould  and  Mr.  Dwyer,  insisted,  First.  That  the  hill  should 
not  be  entertained  because  the  case  made  by  it  might  have 
been  a  defence  at  law  to  the  ejectment  as  it  goes  to  shew 
that  a  year's  rent  was  not  due,  and  if  the  tenant  has  proved 
that  case  here,  he  might  also  have  proved  it  at  law.  It 
will  be  highly  mischievous  if  a  tenant  may  file  such  a  bill 
for  the  purpose  of  raising  an  injunction  and  involve  his  lancK 
lord  in  an  equity  suit,  whenever  an  ejectment  is  brought 
for  non-payment  of  rent,  instead  of  contesting  the  matter 
at  law,  and  shewing  on  the  trial  (if  he  can)  that  a  balance 
is  due  to  him  bv  his  landlord,  so  as  to  reduce  the  sum  due 
within  a  year's  rent.  But  Secondly.  The  tenant  should  ac- 
cording to  stat.  4  Geo.  1 ,  c.  5,  have  brought  into  court  the 
rent  ascertained  at  law  to  be  due :  and  although  his  bill  was 
filed  before  the  amount  of  it  was  ascertained,  he  might  upon 
judgment  being  obtained,  have  amended  or  filed  a  supple* 
mental  bill  and  thereon  have  brought  in  the  rent,  as  was 
done  in  D'Arcy  v.  Beosly*  It  is  the  obvious  policy  of  aH 
these  laws  not  to  allow  the  tenant  to  litigate  with  his  land- 
lord  except  upon  the  terms  of  bringing  in  the  rent  ascer- 
tained at  law  to  be  due. 


1*0*. 

O'Connor, 

•v 
Staigbt. 


For  the  plaintiff,  Mr.  Burstoit,  Mr.  Hcnvksworth  and 
Mr.  Hcnchy,  in  reply. 

The  account  in  this  case  was  too  complex  to  be  taken  at 
Nisi  Prius.    It  includes  various  dealings  for  a  space  of  six- 

* 

feen  years,  during  which  time  the  landlord  never  gave  his 
tenant  a  single  distinct  acquittance  for  rent ;  and  withont 
taking  this  complex  account,  it  cannot  appear  that  the  rent 
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1804.        was  not  dire.     As  to  the  second  bbjcctipo,  &e  stat.  4  &a. 

O'Cosw  r     **c*  **  aPP^ca *^  express  terms  ottly  to  cases  where  die  bill 
v.  is  filed'  after  judgment.     Besides  that  act  was  intended 

SraiseTV  merely  to  apply  to  cases  where  the  rent  was  actually  due, 
and  the  tenant  came  to  be  relieved  against  lapse  and  omis* 
sion  in  not  paying  it*  But  here  the  rent  was  not  due,  and 
it  would  therefore  be  unconscientious  in  the  landlord  to  avail, 
himself  of  this  act  to  work  a  forfeiture  where  it  was  evi- 
dently intended  for  a  very  different  class  of  cases.  The  te-, 
»ant  here  has  an  original  ground  for  filing  his  bill  quite  dis- 
tinct from  what  the  act  gives,  and  in  such  case  he  is  not  ob- 
liged to  bring  in  the  rent ;  and  this  .was  Lord  Clare's  con* 
•miction  of  this  act  in  Hydt  v.  MQrgan(a). 

Upon  the  opening  of  the  case,  the  Lotd  Chancellor* 

put  the  plaintiff  on  shewing  that  there  was  a  complicated 

account  depending  between  him  and  the  defendant;  and  te 

falsify  defendant's  answer  as  to  some  material  items  in  the 

account  as  sworn  to  by  him.    This  having  been  done,  his 

lordship  directed  the  account,  observing  as  follows : 
i 

;*      lord  CHANCELLOR. 

Ttie.priociple  on  which  Lord  Clare  said  he  would  act, 
Was,  that  if  a  bill  were  filed  for  the  purpose  of  obtaining 
an  injunction,  and  the  defendant  put  in  an  answer,  swear* 
ing  in  such  a  manner,  as  that  an  injunction  could  not  be 
maintained  upon  it,  and  that  the  answer  was  afterwards  fal- 
sified, so  that  the  case  at  the  hearing  would  maintain  the 
injunction,  he  would  not  have  permitted  that  on  which  the 
court  was  compelled  to  rely  in  the  first  instance  to  affect 

a)  It  was  found  impossible  to  collect  a  sufficiently  accurate  net* 
of  this  case  or  of  D'drcy  v.  Bcauly,  to  warrant  any  attempt  fttto* 
troducing  them  at  length. 


•  • .»' 
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Spaight. 


the  justice  of  the  case,  and  he  would  have  put  the  platritiff  1804* 
into  the  same  situation  as  if  the  answer  had  been  originally  oxfojwo* 
Mr.  This,  I  confess,  is  the  opinion  I  entertain.  The  act 
says,  w  if  more  than  a  year's  rent  be  due,  such  and  such  - 
44  things  shall  be  done;"  but  the  act  assumes  the  fact  that 
a  year's  rent  is  due.  If  in  the  result  it  appears  that  by 
means  of  transactions  of  this  kind  between  the  parties  that 
was  not  the  case,  I  do  not  think  the  act  intended  to  pre- 
clude relief.  I  have  a  case  of  Morton  v.  Drew  where  the 
-arrear  claimed  was  an  arrear  not  due  during  the  possession 
of  the  plaintiff,  but  during  the  possession  of  his  father,  of 
which  the  plaintiff  might  know  nothing  ;  now,  where  the 
landlord  had  accepted  rent  from  the  tenant  actually  in  pos- 
session, but  during  that  possession  had  an  account  pending 
with  his  father,  on  which  he  was  entitled  to  a  balance,  it 
would  be  monstrous  to  construe  the  act  to  cause  a  forfeiture 
under  such  circumstances. 


The  ground  on  which  I  think  that  this  is  a  proper  case 
for  equity,  is,  that  the  account  has  become  so  complicated 
that  a  court  of  law  would  be  incompetent  to  examine  it 
upon  a  trial  at  Nisi  Prius,  with  all  necessary  accuracy,  and 
it  could  appear  only  from  the  result  of  the  account  that  the 
rent  was  not  due.  This  is  a  principle  on  which  courts  of 
equity  constantly  act  by  taking  cognizance  of  matters, 
which,  though  cognizable  at  law,  are  yet  so  involved  with 
a  complex  account  that  it  cannot  properly  be  taken  at  law, 
and  until  the  result  of  the  account,  the  justice  of  the  case 
cannot  appear.  Matter  of  account  may  indeed  be  made  the 
subject  of  an  action,  but  an  account  of  this  sort  is  not  a 
proper  subject  for  this  mode  of  proceeding :  the  old  mode 
of  proceeding  upon  the  writ  of  account  shews  it:  the  only 
judgftieht  was  that  the  party  u  should  account,"  and  thei* 
the  account  was  taken  by  the  auditor :  the  court  never 
went  into  it. 


301 


1804. 


4b 


O'Connor 

v. 

.SpAlCHT. 


CASES  IN  CHANCERY. 

Thfe  decree  directed, u  That  it  be  referred  to  the  master 
"  to  take  an  account  of  the  rents  of  the  premises,  and  for  that 
u  purpose  that  a  survey  should  be  made  of  said  premises  ac- 
44  cording  to  the  terms  of  the  lease,  by  such  proper  surveyor 
*  as  the  master  should  appoint,  and  that  it  be  referred  to  said 
14  master  to  approve  a  proper  person  for  that  purpose ;  And 
44  that  the  master  should  take  an  account  on  the  foot  of  afl 
44  dealings  and  transactions  between  the  plaintiff  and  the 
44  defendant,  including  the  rents  of  said  premises  as  they 
a  should  be  ascertained  by  said  surveyor  ;  and  that  in  taking. 
44  such  account,  the  master  should  report  particularly  the 
44  balance  due  at  thi  time  of  bringing  the  said  ejectment ; 
44  and  also  the  balance  appearing  due  at  the  time  of  making 
44  his  report :  And  reserved  all  further  consideration  of 
44  costs,  and  ordered  that  the  plaintiff  should  speed  his  cause 
44  and  proceed  on  the  account,  &c" 


Reg.  lib.  xlix.  581. 


•  » ■ 


MOLLOY  v.  IRWIN. 


Feb.  VI.       nr* 
.  A  HE  plaintiff,  being  tenant  for  life  of  certain  lands  with 

•d  at  the  same  the  usual  leasing  power  for  three  lives  or  thirty-one  years, 
loan  of  money    *n  *  797  advertised  the  lands  to  be  let,  and  several  proposals 
by  lewe*  to  let-  for  leases  were  made,  at  various  rents,  so  far  as  1*.  6d*  per ' 
although  the     acre :  but  the  plaintiff  who  was  then  very  much  pressed  for 
^nectimTthe  moncy>  declared  that  he  would  not  grant  a  leaae  to  any  per* ! 

loan  with  the 

leaae  moved 

from  the  lessor.   But  an  ander4efiee  bona  fidtt  and  not  concerned  in  the  transaction  of 

the  loan,  not  diitarbed* 
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•on  wfyxwould  not  accommodate  him  with  a  loan  of  money. 
Thereupon  the  defendant  entered  into  a  treaty  and  came  to 
an  agreement  with  plaintiff  to  take  a  lease  for  three  lives  or 
thirty-one  years,  at  a  rent  of  1/.  Of*  6d.  per  acre  ;  in  pur- 
suance of  which,  leases  were  executed  on  the  30th  of  April 
1798,  by  plaintiff  and  his  son,  Coote  MoUoy%  who  pas  re* 
mainder-man  in  tail,  and  about  the  same  time,  defendant  lent 
to  the  plaintiff  the  sum  of  200/.  for  which  he  took  his  and 
his  sons's  four  promissory  notes;  payable  in  6,  12,  18,  and 
24  months :  there  was  a  covenant  in  the  lease,  that  the  wife 
of  the  plaintiff  should  have  an  annuity  of  50/.  per  am.  out 
of  the  rent,  if  she  should  survive  her  husband.  Under  this 
lease  defendant  held,  without  being  disturbed,  until  No- 
vember ^  1799,  when  plaintiff  having  recovered  from  his. 
embarrassments,  called  on  the  defendant  to  give  up  the 
lease,  offering  to  pay  him  so  much  of  the  200/*  as  had  not 
been  already  discharged  by  withholding  the  rents,  and  on  his 
refusal  filed  this  bill,  praying  that  the  lease  might  be  deem- 
ed fraudulent  and  void,  or  be  taken  as  a  security  only  for 
the  repayment  of  the  sum  of  200/.  and  that  plaintiff 
might  be  restored  to  the  possession,  on  payment  of  the  ba- 
lance due,  after  taking  an  account  on  the  foot  of  the  rents 
and  profits,  and  the  said  sum  of  200/* 


MOLVQY 
v. 

la  win. 


The  defendant,  by  his  answer,  insisted  that  the  transac- 
tion was  a  fair  one  on  his  part,  he  having  given  the  full 
value  for  the  lands  (as  to  which  fact  the  evidence  was  con- 
tradictory) ;  and  that  as  to  the  loan,  the  proposals  for  it  was 
made  after  the  parties  had  agreed  for  the  lease,  and  came- 
from  the  plaintiff  himself,  who  had  been  a  practising  bar-' 
lister,  and  must  have  known  the  law  upon  the  subject,  yet 
took  advantage  of  the  confidence  which  defendant  had  ifr 
him ;  he  submitted  that  the  whole  of  plaintiff's  conduct  was 
the  result  of  a  plan  previously  digested,  by  which  he  might 
first  receive  defendant's  money,  and  then  set  aside  his  lease. 


4St  CASKS  4N  CHANCER?. 

iftSl.        H»  ttatoddufebehad  demised  partof  theknfetoono  jtoiu* 
'  »"■"    fflQuilogh  for  one  life  or  twenty-one  yean. 

t;.  -X  »  .1.1,.    ;.»   » 

r  '*****-  r  r ...»  Epr  the  plaintiff,  Mr.  Saurin  and  Mr. ,  Boyd  referred  to 
3th*  principle  established  by  former  decisions  as  ruling  this 

F,or  the  defendant,  The  Solicitor  General  endeavoured  to 
distinguish  this  case  by  the  circumstancestof  the  proposal  for 
tfre  loan  having  come  from  the  plaintiff,  and  urged  that  the. 
evidence  was  Very  strong  that  the  rent  agreed  to  be  paid  was 
the  full  value. 

Lord  Chancellor. 

.    This  is  a  case  in  which,  on  public  grounds,  I  cannot ,su%r. 
.  the.lease  to  stand.  The  utmost  that  can  be  said  against  the  re- 
.fef  sought  is,  that  the  plaintiff  is  under  circumstances  which 
.xpnder  bun,  as  litde  entided  to  relief  as  possible,  except  as  a 
tdjttrcsped  roan,  and  such,  the  statutes  against  usury  meant  u>, 
.BTPtscU.   X  consider  that  transactions  of  this  nature  are  set 
-/Upcfe.  by  courts  of  equity,  not  with  a  view  to  the  individual,. 
<tatt.fn  public  gpounda,  in  .order  to  render  the  lending  of 
jnpney,  generally  beneficial  by  facilitating  the  means  of  pro- 
^ujring  it  xm,  reasonable  terms*    This  is  the  view  in  which 
4be  laws  against  usury  are  to  be  taken,  and  the  principle  on 
which  they  are  to  he  supported,  (particularly  in  a  commer- 
cial country)  against  the  theories  of  persons  who  have  writ- 
ten on  the  subject :  otherwise  there  is  no  reason  why  a  man 
should  not  make  the  most  of  his  money  as  well  as  of  any 
other  species  of  property. 

(a)  Vid.  Srmme  t.  OlDcaf  supra  115 ;  Drew  v.  Power ,  supra  182. 


raaaausNXfnuicuty.  «tis 

-It  hwbetu  wg«d  tmi  the  p ait  rf  the  dflfafaln^?Viffet 
That  the  propositi^  came  from  Jfcfibjr  artd  not  ftbmfcrt: 
that  MoUvt)  had  openly  declared  that  the  person  who  ex- 

'  pected  a  lease  must  advance  him  money :  but  iifppofce  Aany 
person  were  to  advertise  m  die  paper,  that  he  would  gWe 
ten  per  cent,  for  the  loan  of  money,  that  would  not  «her 
the  law.  It  is  said  also  that  the  rent  reserved  was  proved 
to  be  the  full  value  of  the  land :  hut  it  is  perfectly  cle*rthat 
the  loan  of  money  was  given  besides,  and  consequently  thkt 

"'  Irufo  considered  the  lease  to  be  of  such  value  as  to  hi- 

'duce  him  to  give  that  f^herrfrttfftih   / 

-  On  public  principle  1  cannot  suffer  the  leaps  to  be  benificial 
to  Irtvin ;  it  would,  trench  so  much  on  the  statutes  against 
usury  that  no  transaction  of  this  kind  can  stand,  unless  where 

'  it  would  work  a  manifest  hardship  and  injury  to  the  defend* 
mat  to  relieve— for  as'  this  is  usurious  only  in  the  cuutempla* 
tten  of  is  court  of  equity,  such  a  court  should  not  relieve 
if  it  were  to  work  such  a  hardship  or  severity  as  would 
4bake  it  unconscionable  to  insist  on  rescinding  the  transafc?d6Hi 
As  to  Molfoy,  I  do  not  think  him  an  object  to  be  ipetflrify 

-  relieved ;  therefore,  as  farr  as  Irwin  has  any  -bfeflcttf'f  rUbkt 
•decree  this  lease  to  be  delivered  up,  and  Jfr^'feteatcitfcn^ 
but  without  prejudice  to  any  claim  whith^M^SHfe/fi^fttey 
have  on  \u  As  to  the  lease  made  by  TrUtoititt%pft^ 
nothing  unfair  in  it,  and  I  cannot  suffer  ft 'fo^fcffetted, 
nor  expose-  him  to  an  action  at  the  sdit  of  the  tfrider-tenant, 
particularly  under  the  circumstances  of  tbht  caseV  TOUrtBch 
the  plaintiff,  in  some  tort  drew  him  into  the  transaction*  ' 


Vol.  I.  S 


V.    '* 


CASES,  IN  CH AJSCSfHX. 

» 

Lik.  jijjnu  STY.  "  Declare  that  inider  the  circUnv 
4*  stances  of  this  eaaq  the  defendant,  J.  Irwin,  ought  not 
."  to  derive  to.  himself  any  benefit  from  the  lease  bearing 
M:  date  the  ;30th  day  of  April,  1798,  in  the  pleadings  men- 
u  tioned,  and  let  said  lease  be  deposited  by  said  defendant, 
•**  with  the  register,  and  let  the  said  defendant  forthwith 
44  execute  unto  the  plaintiff  and  said  defendant  Coote  MoU 
44  by,  a  surrender  of  said  lease  by  deed  to  be  executed  by 
.'..'  plaintiff  and  defendant  Coote  Molby,  and  containing  a 
44  saving  of  all  rights  of  said  Mrs.  Susannah  Molby  to  the 
44  annuity  of  50/.  therein  mentioned,  in  case  she  shall  sur- 
"  vive  said  plaintiff  her  husband,  and  also  a  saving  of  all 
"  rights  of  said  James  M'Cullagh  to  such  parts  of  said  pre- 
44  mises  as  in  the  answer  of  defendant  J.  Irwin,  to  plain- 
"  tiff's  bill,  is  stated  to  have  been  granted  by  the  said  de- 
»"  fendant  to  said  James  M  'CuJlagh  ;  and  refer  it  to  the 
44  master  to  take  an  account  of  what  said  defendant  J* 
"  Irwin  made,  or  without  wilful  default  might  hare  made 
**  of  the  premises  in  the  pleadings  mentioned  since  he  en- 
44  tered  into  possession  thereof,  and  of  the  sums  paid  or  al- 
44  lowed  by  said  defendant  to  plaintiff  in  respect  of  the 
44  rent  reserved  by  said  lease ;  and  m  taking  such  account, 
44  let  the  master  charge  the  said  defendant  with  a  fair  rent 
¥*faft>thc  Imdftift  hts  own  occupation  to  the  1st  of  M$y 
*>  next  ;<«ttl(ict^he  master  also  take  an  account  of  the  sums 
A.rfttnfttnjftg  d«e  to  defendant  J*  Irwin,  for  principal 
'Sand  interest,  oa  foot  of  the  sum  of  200/#  lent  by  the 
44  defendant,  Irwin,  to  the  plaintiff  on  the  notes  in  the 
44  pleadings  mentioned,  and  let  the  master  in  taking  said 
44  account  set. off  the  sums  with  which  defendant  J%  Ir- 
**  win*  shall  appear  chargeable  on  the  account  before  di- 
44  reeted  against  him,  after  allowing  the  sums  paid  or  al- 
44  lowed  by  him  to  the  plaintiff  for  rent  as  aforesaid;  first 
44  in  discharge  of  the  interest,  and  next  to  sink  the  princi- 
44  pal  of  said  900/.  and  let  the  master  thereupon  strike  a 
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44  balance,  and  let  said  defendant,  on'the  lfoday  at  May 
**  next,  deliver  to  the  plaintiff,  Toby  Molloy,  the  possession 
"  of  said  premises,  save  that  part  thereof  comprized  in  the 
44  said  lease  to  the  said  James  M'Culktghy  and  deliver  up 
44  to  the  said  plaintiff  the  counterpart  of  the  lease  executed 
44  by-  the  said  defendant  to  the  said  James  MkCutlaghy  and 
4C  procure  said  James  M%'ullagh  to  attorn  tenant  to  the 
44  said  plaintiff  under  the  said  lease,  and  let  said  defendant 
"  be  restrained  in  mean  time  from  committing  any  manner 
44  of  waste  on  said  premises." 


f«04. 


No  costs  on  either  side* 


O'DEA  v.  O'DEA. 


r. 


::    ll.n    *[  t 


*.r  i  i 


u 


I  HE  plaintiff  having  changed  his  Btfoftom,*  mimdrt 
had  been  obtained  that  the  plaintiff  should  «topff*bctf«dni£ 
till  the  former  solicitor  was  paid  bis  costs  >  tto  iptaifltitf 
notwithstanding,  set  down  his  cause  for  tearing,  and  tt  be-* 

fng  no w  called  on, ' ' 

Mr.  APMahon,  oh  the  part  of  the  defendant,  moved  to 
strike  it  out,  up&n  the  former  order ;  stating  this  to  be  thet 
constant  practice,  in  which  he  was  supported7  by  thfctue 
clefts  and  \fy  several  practitioners,  '*•.,-..: 


WherOfrltffr; 
tiff  chants  hi* 
solicitor,  the    ' 
ftirmfer  soKci* 
torfcss  no  right 
tottophim  * 
iroin  proceed* 
in£  till  hit  •©•* 
arfpauL 


4.     ' 
I 


#* 


it 


an  caws  in  cha^ce$&  : 

©•De  a  I  cannot  do  this ;  it  U  not  in  mjr  powtfr :  f  never  he**^ 

ryD»4.       °f  8UC^  *  practice  before.    A  solicitor  has  advantages' 

~  r  for  the  recovery  of  what  is  due  to  him  for  costs,  which 

men  in  other  situations  hfcve  not,  by  keeping  his  client's 

papers ;  but  he  has  no  right  to  stop  the  cause  from  pro* 

Seeding, 

The  tatjse*  proceeded* 


VAUCHAN  v.  FITZGERALD. 


Fch.  24. 


I 


Bill  to  parpen*.  JJ.jf  thia  case  the  bill  prayed  tQ  perpetuate  the  testimony  of 
merely,  ought  the  witnesses  to  a  will,  and  to  prove  its  destruction  and 
Sto^mo  m  *•  <**"•«*  *««*of,  aud  also  that  the  copy  of  the  will  set 
hearing » but  If  out  diem*  might  be  sifetifetd to  be  a  mtexopy,  *  Th<rplai*> 
the^eata*   tiff  examipeel  his  witnesses,  and  one.  of  the  defendants  (the 


nay  set  it  down  feir  at  Jaw)  also  examined  witnesse*  on  his  pwt.    Jfo  far* 
Heir  at  few  .  tber  proccediqg  having  been  ttJie*  bj  U*  pl*ft*iiff*  jh»  4i> 
h*  eUu^taV    fendant  obtained  the  usual  order  tQ  set  dow$  the  cauje  for  * 
he  crosa-eas*     dismiss.    Upon  its  coming  op  this  day,  the  practice  was  ' 

tiff™  ™u'       •tet*d  by  aU  *«  «'**  clcrk*  to  **,  *<*  tft  briofi  the  wpe  19  ' 
nesaes :  but  if  *  hearing  bx  the  cornqw  case  of  a  bill  to  perpetuate  testis 

he  examines  ^       .„  ■/*  *  u.  .    *' 

*itneaeea  om       mony  to  a  W|H,  as  tip  JhM  pi^ed  .fofcjjlf ,  »W*  *!»&  tQ 

heVhaS  nof '     PerPetuate  thc  testimony,  which  was  done  by  the  examine 

harecoaUM     tion:  But  here  the  plaintiff  having  prayed  a  specif  deq?eet 
tp-thaL  f 
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and  not  having  brought  his  cause  to  a  hearing,  it  iras  in-        1804. 
tested  that  the  defendant  bad  a  right  to  have  jt  setdofrn     v^bmaV* 
for  a  dismiss.  .•.,•"•'*• 

Ff*S*>ERAC»* 


t«»"^"yi  — . 


.  On  the  pan  of  the  plaintiff  it  wa*  pressed  to  have  such 
a  decree  as  was  prayed  by  the  l)iU. 

Lord  Chancellor. 

I  cannot  establish  the  copy  4>f  %  wi}l  as  a  copy  j  yo« 
have  got  all  you  can ;  your  evidence  will  be  preserved  by 
the  examination  ;  but  as  you  have  prayed  relief,  to  which 
you  are  not  entitled,  and  so  have  given  the  other  party  a 
right  to  set  down  your  cause  for  a  dismiss,  you  must  pay  the 
costs  as  to  that.  But  the  heir  having  taken  the  benefit  of 
your  suit  by  examining  witnesses  as  to  the  execution  of  the 
will,  has  used  the  bill  as  a  bill  to  perpetuate  testimony  on  his 
part,  and  is  not  entitled  to  his  costs.(o)  He  had  a  right 
to  cross-examine  your  witnesses,  and  if  he  had  only  done 
so,  he  would  have  been  entitled  to  his  costs* 


It  appeared  afterwards  that  counsel  had  beta  wmogiy  ii*  ,     s 

strutted  in  stating  that  the  heir  had  examined  witness**  . 


Beg*  Lit.  idix*  399.  u  It  appearing  that  the  object  of 
♦*  -jdajntiff fs  bill  was  to  perpetuate  the  testimony  of  wit* 
♦'•esses,  and  that  the  same  ought  not  to  have  contained 
"  Wy  prayer  Sat  relief,  and  ought  not  to  have  been  set 

fc)  Vid.  ice.  Merney  v;  Eyrr>  %  AtL  3ft 


'j 


,-zi    .v.*    -   .<* 
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1804.        u  down  for  hearing,  let  the  plaintiff  amend  his  biD  bf 
Vaughah     K  striking  out  so  much  thereof  as  prays  relief.     And  inasJ 

v.  u  much  as  the  defendant,  Fitzgerald^  has  not  era-* 

■  ■  mined  any  witnesses  on  his  part,  declare  that,  consider- 

44  ing  plaintiff's  bill  as  a  bill  to  perpetuate  the  testimony 
44  of  witnesses  only,  the  said  defendant  Js  entided,  accord- 
44  ing  to  the  course  of  the  court,  to  be  paid  his  costs,  and 
44  let  plaintiff  pay  same  accordingly.  And  let  plaintiff  be 
44  at  liberty  to  enrol  said  depositions  to  perpetuate  so  takes 
44  in  this  cause." 


FLEMING  v.  BROOK. 


Feb.  39. 


Bequest  of  ^m  MONTGOMERY  by  his  will  bequeathed  thus* 
"•ft  my  prtp-  *v  I  give  to  Mrs.  E.  Fleming"  (the  plaintiff)  "  all  my  pro- 
•'cept,,n»  par-  "  perty  of  whatever  nature  or  kind  the  same  may  be,  that 
ticultr  chose  in  «  ghall  be  found  in  her  house  ia  Duke-street,  except  a  bond 

notion  descn- 

feed  in  the  will:  "  of  F.  M.  Esq.  in  my  writing-box,  in  the  said  house  con- 
°^ion  rfusu-  "  tained."  There  were  found  in  the  plaintiff'*  house;  a 
tor  found  in  A.  deed  of  mortgage,  from  G.  C.  to  testator,  and  a  bond  (a! 
notwithsumi-  collateral  security  thereto) :  and  also  several  bankers'  ac- 
ing;  the  exeep-  countable  receipts  for  large  sums  of  money. 

♦  *  •  • 

Mr.  Fitzgerald  and  Mr.  RadcTtff  for  the  >  plaintiff,  in* 
sisted  that  these  properties  passed  under  the  bequest ;  and 
that  this  case  differed  from  those  in  which  it  had  been  held 
that  cheses  in  action  would  not  pass  under  such  a  bequest 


.CA$je*.  IN.  CHANCERY- 

(as  in  1  Ves.  274 ;  1  Bro.  C.  C.  127)  because  testator  had 
here  expressly  excepted  one  chose  in  action,  which  manifest- 
ed his  intention  that  the  others  should  pas^. 

It  was  proved  on  the  part  of  the  defendants  (the  exe- 
cutors of  Montgomery)  that,  the  mortgage  deed  happened 
to  be  in  the  house  by  mere  accident,  the  testator  having 
brought  it  to  Dublin,  to  be  registered,  and  having  intended 
to  cany  it  back  to  his  usual  residence  in  the  country. 

*  The  Lord  Chancellor  held,  upon  the  authority  of 
*Moor  v.  .Moory  1  Bro.  C.  C.  127,  (which  was  decided  on 
•ft  view  of  all  the  cases)  that  chose*  in  action  have  no  locality ; 
and  therefore  that  neither  die  mortgage,  the  bond  nor  the 
banker's  receipts  passed*  though  bank  notes  would  have 
passed,  they  being  quasi  cash.  His  Lordship  did  not  con- 
sider the  exception  in  the  will  as  evidence  sufficiently  strong 
of  the  testator's  intention  to  pass  these  chose*  inaction* 
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.1804- 

Fleming 

v. 

Br?ok. 


The  plaintiff  undertaking  forthwith  td  discontinue  ail 
action  at  law  commenced  by  her  against  the  executors  of 
A.  Montgomery,  and  to  pay  them  their  costs  thejepf,, 

The  bill  was  dismissed  without  co^ts. 

Reg.  Lib.  xlix.  415. 


END  07  THE  SITTINGS  AFTER  HILARY  TERM,  1804. 
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MASTER  TERM,  1804. 


EX  PARTE  MATHI AS  CHAMBERLAIN. 

Writ  of  reple-  JLYJ-R*  DWYER  moved  for  liberty  to  issue  a  writ  of  re- 
Yin  does  not  lie,  plevin.  The  motion  was  founded  on  the  affidavit  of  Cham- 
b^"ukinJof  **•**!  which  sUted  that  £<Aoan/Jftii^y,  being  indebted  to 
the  goods  out  deponent,  had  assigned  to  him  the  ship  Friendships  in  part 
ion  of  the  per^  payment  of  his  debt :  that  on  the  ship's  arrival  at  the  port 
sonwho  sues  it  ^f  JDu^lin^  deponent  had  taken  possession  thereof  by  going 

on  board ;  but  that  Barry %  the  master  of  the  vessel,  had  re- 
fused to  give  her  up  to  deponent,  alleging  that  he  had  a 
lieu  on  her  for  sundry  charges :  and  that  Barry  was  about 
to  sail  with  the  vessel  from  the  port  of  Dublin*  for  the  pur* 
pose,  of  defeating  the  claim  of  deponent,  who  offered  by 
his  affidavit  to  pay  any  reasonable  charges  of  the  master. 

The  Lord  Chancellor  having  in  the  Hatter  ofWil*cn*% 
bankrapts(a),  animadverted  upon  the  abuse  of  the  writ  of 


(a)  Matter  of  WZfans,  bankrupts.  Chan.  Mar.  1, 1804.  A  person 
claiming  property  in  soma  corn,  which  was  in  possession  of  the 
bankrupt,  snd  which  the  assignees  insisted  on  holding  as  part  of  the 
bankrupt's  effects,  brought  a  replevin,  and  under  it  took  the  corn 
-from  the  assignees*-— The  replevin  suit  proceeded  ;  the  assignees 
pleaded  property,  and  the  cause  Was  proceeding  to  trial,  when  a 
motion  was  made,  in  the  matter  of  the  bankrupt,  by  the  person 
claiming  the  com,  founded  upon  affidavits  as  to  the  property,  for 
an  order  on  the  assignees  to  deliver  it  up  to  him,  and  that  the  as- 
signees might  be  restrained  from  eompeUing  him  to  go  to  trial  at 
law.  Upon  this  motion  the  Lord  Chaitczllor  expressed  his 
astonishment  at  the  use  made  of  the  writ  of  replevin  in  this  corn* 
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replevin  which  prevailed  in  Ireland,  the  clirsitor  had  refused  1804. 

to  issue  the  writ  in  this  case,  which  induced  the  necessity  Ex       ,e 

■  for  the  present  application.    ..     . ....     .     .  Chambk*- 


Mr.  Dwuer  argued  that  Chamberlain  had  unquestionably 
the  properly  in  the  ship,  and  that  that  property  carried  with 
it  a  constructive  possession  sufficient  for  him  to  maintain  re- 
plevin. And  he  cited,  Smith  v.  Millet,  1  7".  Rep.  480 1  Co. 
Ut.  145.  A:  \fih.  Abr.  tides,  Replevin  and  trespass,  and  . 
3  Bac.  Abr.  and  Fitzh.  Jv".  B.  tit.  Replevin. 

;   TlreLortlCfcAKftELLos.  ..   ,  ■ 

; '  I  wish  mulch  to  settle  to  what  cases  the  writ'  of  replevfn  ■ 
is  pro  per  fy  applicable,  form  the  manner  I  have  seen  it  used 
in  this  country,  I  see  no  reason  why  any  thing  which  a  man 
lias  in  his  possession  may  not  be  taken  out  of  it,  upon  a 
'mere  claim  of  property  of  any  kind,  and  then  the  person 
from  whom  the  thing  is  so  taken  must  get  it  back  as  he  can. 

Some  applications  on  this  subject  have  come  before"  me. 


try  ;  and  observed  that  this  was  not  such  a  taiiiifjfc  wasihtended 
by  the  writ,  which  is  merely  meant  to  apply  to  this  Case,  viz. 
where  A.  takes  goods  wrongful 
Jtiera  re-delivered  to  him  upon.; 
.whether  A.  has  taken  them  rigl 
of  goods,  in  which  II.  claims  a  p 
^jthut  right ;  there  are  other  actii 
Was  ordered, "  That  a  special  is 
.'.'and  risque  of  the  claimant,. 
."  possession,  at  the  time  of  hig 
"and  whether  the  same  .was  tl 
,"  the  replevin  suit  to  be  aiscont: 
„"  thereof.'*,  -   s%. . .     ,AA.  ^  ,    _,  -■»,.- 


LA  IK. 
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lg04.        oppressive  purposes.    One  was  a  case  where  all  the 
Ex  parte      ture  *n  a  man's  house,  of  which  he  had  been  in  possession 
Chamber-    for  four  years,  was  taken  out  of  his  possession  by  a  writ  of 
-  replevin,  and  taken  by  the  man  who  had  sold  him  the  fur- 
niture :   the  security  taken  proved  insufficient ;  the  person 
who  sued  out  the  writ  left  the  country,  and  the  man  wa* 
completely  robbed  of  his  goods. 

Suppose  the  case  of  a  person  having  a  lien  on  goods  in 
his  possession  and  who  insists  cm  being  paid  before  he  deli- 
vers them  up :  I  do  not  see  on  the  principles  insisted  on, 
why  a  writ  of  replevin  may  not  issue  in  that  case ;  and  I 
do  not  find  that  any  inode  of  pleading  in  replevin  can 
bring  the  true  question ;  viz*  his  right  of  detaining  before 
the  court. 

Mr.  Saurin,  (who  mentioned,  that  he  was  concerned  in  a 
case  of  Shannon  v.  Shannon(a)  where  the  same  question 
would  arise)  said  that  within  h\s  experience  it  had  been 
considered  that  a  writ  of  replevin  may  in  all  cases  be  issued 
by  a  party  claiming  property  in  goods  in  the  possession  of 
another  though  there  has  been  no  taking.  In  19  Vin.  Abr. 
571 ',  Replevin,  B.  several  cases  are  cited  from  the  year-books 
which  as  well  as  Bro.  Abr.  Replevin,  pL  15,  shew  that  a 
party  may  bring  trespass  or  replevin  at  his  pleasure^). 

Lord  Chancellor. 

Yes,  for  there  must  be  a  taking  in  trespass  :  you  cannot 
bring  trespass  for  goods  that  were  lawfully  delivered.   But 

(a)  Vid.  next  case. 

(4)  Vid.  Doct.  Plac.  314.   The  result  of  the  cases  as  there  given 
is  only  "  que  en  pluseurs  cases  cet  action  ou  trespasse  gist  al  ele<j- 
•*  tion  del  plaintiff."   Vid.  also  2  Roll.  Abr.  430.  B.  1.  41.    «  sf 
"  trespasser  pri*t  avers,  replevin  gist  de  cet  prisel  al  election.'* 


LAIN. 
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I  do  not  see  in  what  manner  a  person  who  had  possession  of  1804. 

the  goods,  not  by  a  taking  but  by  delivery,  and  who  claims  Ex  parte 

a  right  to  hold  those  goods  till  he  is  paid  a  sum  of  money,  Chamber- 
is  to  bring  this  question  to  an  issue  in  replevin. 

Mr.  Saurin.  By  a  plea  of  property,  he  has  a  special  pro- 
perty in  the  goods  till  the  lien  is  discharged(a).  The  prac- 
tice of  bringing  replevins  in  such  cases  is  sanctioned  by 
long  usage ;  the  question  has  arisen  frequently  in  the  court 
of  King's  Bench.  Mr.  Saurin  suggested  that  his  Lordship* 
upon  conferring  with  the  Lord  Chief  Justice,  would  find 
it  to  be  considered  as  settled. 

The  Lord  Chancellor. 

I  shall  inquire  into  it.  It  is  absolutely  necessary  that  it 
should  be  settled  in  what  cases  this  writ  should  issue.  I  ap- 
prehend the  officer  who  issues  the  writ  is  responsible  for  its 
being  issued  upon  a  proper  allegation :  formerly  the  sugges- 
tion which  is  always  given  to  the  officer,  and  which  is  the 
ground  on  which  the  writ  is  issued  was  very  commonly 
verified  on  oath  :  it  is  not  the  sheriff  who  is  to  blame; 
he  must  execute  the  writ;  but  the  officer  ought  not  to 
make  out  a  writ  in  a  case  where  if  made  out  it  would  be 
quashed 

(a)  Quere,  is  the  effect  of  the  lien  more  than  to  prove  the  deten- 
tion not  to  be  a  converiion  ?  but  it  would  seem  not  to  prove  the  goods 
to  be  the  property  of  die  person  detaining  under  such  lien  against 
the  general  owner,  upon  a  plea  of  property ;  for  if  such  evidence 
would  warrant  a  finding,  that  they  were  the  property  of  defendant, 
plaintiff  could  not  afterwards  even  by  a  tender  of  the  amount  of 
the  lien  recover  the  goods;  as  this  finding  would  be  ever  after 
Conclusive  for  defendant  in  another  replevin  or  in  trover  or  trespass. 
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1804.  The  cursitor  stated  the  practice  at  hh  office  to  be,  to 

Ex  parte      Procure  a  statement  of  the  nature,  number,  quality,  &c.  of 
Chamber,    the  goods,  and  that  the  same  were  taken  and  unjustly  de- 
-  tained,  and  that  the  cursitor  then  issues  the  writ  on  the 

credit  of  the  party  applying. 


lain. 


No  rule,  (a) 


(a)  See  next  Case, 


SHANNON  IN  REPLEVIN  t>.  SHANNON. 

jffiril28. 
"Writofreplev-  JVlR.  BELL  had  obtained  a  conditional  order  for  an 
where  there  attachment  against  the  plaintiff  for  an  abuse  of  the  writ 
t  Mi*t2?  *n  *°"  *n  replev*n»  ™  issuing  and  executing  it  in  such  a  case  as  the 
of  the  posses-  present,  and  for  restitution  of  the  goods  taken.  The  affi- 
parVsuinir  it  davit  of  the  defendant,  William  Shannon^  on  which  the 
Bat  it  lies  upon  rule  was  made,  stated  that  a  writ  had  issued  to  the  sheriff 
not  merely  of  the  county  of  Down  to  replevy  one  mahogany  desk,  &c. 
upoi>  a  distress.  tnat  ^e  ^jj  goQ^  were  tne  property  of  the  defendant,  (he 

having  bought  them)  and  were  in  his  possession  at  the  time 
of  the  taking,  and  that  they  were  not  taken  as  a  distress  for 
rent  .  That  the  plaintiff,  Samuel  Shannon,  who  is  the  de- 

* 

fendant's  father,  is  far  advanced  in  years  and  become  weak 
in  understanding :  that  he  had  been  seduced  from  the  de* 
fendant's  house  where  he  had  before  resided,  to  the  house  of 
one  Francis  Moore^  who  employed  an  attorney  to  endeavour 
to  get  the  goods  in  question*  The  affidavit  then  stated  the 
circumstances  of  the  taking  and  carrying  away  of  the  goods  \ 
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and  that  a  bill  had  been  filed  in  the  Exchequer  at  the  suit  1804. 

of  Samuel  Shannon  against  defendant,  to  impeach  certain  Shannon 

deeds  under  which  the  defendant  claimed  to  hold  these  v. 
goods. 


Shannon, 


On  the  part  of  the  plaintiff  were  read,  the  affidavit  of 
Francis  Moore  and  of  Mr.  John  Norman  the  attorney  for  the 
plaintiff,  which  stated  the  belief  of  the  deponent  that  the 
goods  were  the  property  of  the  plaintiff  Samuel  Shannon^ 
who  had  been  obliged  to  leave  the  house  of  the  defendant, 
(his  natural  son)  from  the  ill  treatment  he  received  there : 
that  the  plaintiff  had  had  the  goods  in  his  possession  while 
he  lodged  in  the  defendant's  house,  and  that  when  he  quitted 
the  house,  defendant  wrongfully  detained  them.  And  Mr. 
Norman  swore  that  having  stated  these  facts  to  eminent 
counsel,  he  was  advised  to  take  this  proceeding  by  re- 
plevin. 

Mr.  Sour  in,  for  the  plaintiff,  referred  to  the  authorities 
already  cited  in  Chamberlain's  case  and  the  usage  in  this  coun- 
try :  and  observed  that  as  trespass  may  be  brought  upon  a 
constructive  taking  founded  on  a  detention  without  right, 
so  also  might  replevin.(a) 

Mr.  Bell  (ox  the  defendant.  Replevin  is  founded  solely 
on  a  taking  by  distress  ;  3  Bl.  com.  146. 

The  Lord  Chancelor  (after  observing  that  no  taking 
(which  is  the  foundation  pf  replevin)  was  suggested  in  this 
case,  and  that  it  was  not  denied  on  the  part  of  the  plaintiff 
that  the  bill  in  the  Exchequer  related  to  the  same  goods) 
preceded. 

*  (a)  In  Nightingale  v.  Adam*y  it  was  ruled  on  evidence  that  re- 
plevin lies  not  of  goods  taken  beyond  seas  and  afterwards  brought 
into  England :  which  seems  to  make  the  actual  taking  essential : 
1  Show.  91. 


~-7 
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1804.        I  have,  in  consequence  of  what  passed  the  other  day  (a) 

Shannon     conversed  with  the  Lord  Chief  Justice  on  this  subject ;  and 

v.  bethinks  (and  it  is  the  opinion  of  the  other  judges  *as  he 

'—  informs  me)  that  the  use  of  the  writ  of  replevin  in  cases  likg 

/the  present  is  a  crying  grievance  :  the  courts  of  law  are 
C«but  into  a  difficulty :  they  do  not  know  how  td  deal  with 
It.  How  is  a  party  to  be  put  into  the  situation  he  ought  to 
be  in  when  a  right  to  property  is  to  be  tried  ?  the  first  evi- 
"  )  dence  of  property  is  possession,  and  that  you  take  from  him 
in  the  fir9t  instance,  and  you  throw  the  onus  of  proving 
title  upon  him,  on  whom,  as  having  the  primdjbeit  title, 
posession,  that  onus  ought  not  to  be  thrown.  The  defen- 
dant in  this  case  may  have  conducted  himself  extremely  ill,* 
but  the  law  has  provided  certain  remedies  adapted  to  cer-> 
tain  cases;  and  upon  the  affidavits  which  art  made  on* 
his  behalf,  it  appears!  that  his  remedy  is  either  detinue  of 
trover. 

*  Here  is  a  son— -a  natural  son  it  is  said,  who  has  got  deeds 
of  gift  (perhaps  fraudulently)  of  his  father's  property  i  the 
&ther  having  resided  in  the  house  6f  his  son  where  the  goods: 
wtre,  qoits  the  house,  and  deiAands  the  goods.  The*  goods- 
were  in  his  son's  possession  all  along ;  at  least  the  possession 
was  equivocal,  and  that  is  not  a  case  to  which  the  writ  of 
replevin  can  be  applied ;  it  must  be  to  the  ease  of  an 
unequivocal  possession,  and  otalaltng' ;  it  would  otherwise 
not  be  reasonable  ;  for  if  there  TiaJ  not  been  a  taking  from 
the  plaintiff,  but  that  the  defendant  had  the  goods  in  his 
quiet  possession  by  other  means,  the  law  presumes  that  they 
are  firimd  facie  the  property  of  the  defendant,  and  there  is  no 
reason  why  it  should  in  such  case  give  a  writ  to  change  the 
possession  in  the  first  instance  against  such  presumption  of 
property.  It  is  much  fairer,  to  throw  the  onus  on  the  person 
who  has  not  had  the  possession  than  on  him  who  has  bad  it* 

(d)  Via.  Ex  Jiarte  €hambtrlainy  ante  p.  319. 
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On  the  other  hand,  what  has  been  said  by  defendant's  1804.    * 

counsel  would  confine  it  too  much;  it  is  an  action  founded  gHANN0N 

upon  any  taking  by  the  party.    ITie  writ  is  founded  on  a  ,   v. 

taking,  and  the  right  which  the  party  from  whom  the  goods  hannok. 


are  taken  has  to  have  them  restored  to  him,  until  the  ques- 
tion of  title  to  the  goods  is  determined.  The  person  who 
takes  them  may  claim  property  in  them,  and  if  he  does,  the 
sheriff  cannot  deliver  the  goods  until  that  question  is  tried; 

>ut  that  claim  of  property  can  be  made  only  where  there  / 
fras  been  a  taking :  and  it  appears  to  me  that  the  writ  of  / 
replevin  was  calculated  in  such  cases  to  supply  the  place  of 
detinue  or  trover ,  and  to  prevent  the  party  from  whom  the 
goods  are  taken,  being  put  to  those  actions,  except  where 
the  other  can  shew^property.  But  if  this  writ  could  be 
thus  used,  I  do  not  see  why  it  was  necessary  ever  to  bring 
detinue  or  trover. 

I  am  always  sorry  to  hear  Mr.  Justice  Bl  ac  kstone's  Com- 
mentaries cited  as  an  authority :  he  would  have  been  sorry 
himself  to  hear  the  book  so  cited :  he  did  not  consider  it 
such.  His  definition  of  the  action  of  replevin  is  certainly 
too  narrow:  many  old  authorities  will  be  found  in  the 
books  of  replevin  being  brought  where  there  was  no  dis- 
tress.^) 

As  the  practice  has  existed  in  this  country,  of  issuing 
the  writ  in  cases  like  the  present,  I  shall  not  grant  the  at- 
tachment in  this  case,  provided  the  goods  are  returned  and 
the  costs  of  this  motion  paid. 

(a)  Refdegiare  ettrem  afiud  alium  detent  am,  cautione  legitzma 
interporita,  redimere.  Spelm.  Gloss.  485.  quant  U*  bicn*  ou  chat- 
tel* d*au*cun  *<m4  jnite*  ilavera  fier  common  ley  un  breve  hor*  de 
Chancery  commandant,  &c.  Doct.  plac.  Replevin.  313.  Replevin 
lies  of  all  goods  and  chattels  unlawfully  ta^en.  Comyn.  Dig.  Re- 
'  filevin.  {A)  A  replevin  is  a  judicial  writ  to  the  sheriff,  complaining 
of  an  unjust  taking  and  detention  of  goods  and  chattels,  Gilh.  Rcfil.  5% 
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, .  .„  ...        ,    JOY  v.  CAMPBELL. 

May  1,2,  4,      l"     ' 

5,  12.  -.r.'-    >-•••. 

T.  holds  shares  WlLLlAM  BROWN  deceased  was  in  and  before  the 

in  a  trading*  ^  . 

company  in  year  1 TB7  a  dormant  partner  in  a  mercantile  house  at  Belfast 
who  by  his "  called  the  Sugar  House  Company,  in  which  he  possessed  one 
wUi,appoints  half  of  six  shares,  part  of  twenty  shares  of  which  the  "capital 
ary  legatee.  T.  stock  consisted,  the  other   half  of  which   six  shares    be- 

^seS  of     16nSed  to  y°hn  Br0™  n5s  brother.     Witliam  Brown  was 
the  shares  and  also  a  dormant  partner  And  had  one  third  of  a  share  of  the, 
Vupt.  The       "  Capital  stock  in  another  mercantile  establishment  called  the' 

shares  are  not  Rope  Walk  Company,  in  which  John  and  another  brother 
within  the  mea-        *  l      Ji  ,  .      .  '  ■*     ~ 

ninf  of  the  ihomas  Brown  were  concerned  in  the  same  manner  and  to 

aTiaS?;*61  V  ^e  same  extcnt>  cac^  naving  one  third  of  a  share. 

#.  9.  inasmuch 

the  ••'true'ow-  *n  1^87,  Jonn  Br$wny  being  about  to  commence  business" 
ner  &  P">prie-  a"s  a  banker  assigned  his.  interest  in  said  two  mercan- 
subject  bower-  tile  concerns  to  his  brother  William  in  trust  for  himself,  and 
erJ°.the  .dcbt*-  William  executed  a  declaration  of  trust  accordingly;  and' 
W.  shortly  after,  William^  intending  to  enter  into  another  bank- 
partners,  to-  *n6  nou*ei  prevailed  on  Thomas  (who  was  apprised  of  the 
gether  with  w  former  ti-ust)  to  become  a  trustee  both  for  him  and  for  John, 
to  c.   for  the  for  their  respective  shares  in  said  houses*     The  other  part- 

7MT  d^?*f  °f  fl*rs  ^avmS  agreed  to  accept  Thomas  as  a  partner,  an  assign* 
ing  T.  and  C.  ment  was  executed  to  him,  for  merely  nominal  consideration, 
and  T.  his°re-  tne  °bject  being  to  evade  the  provision  of  the  bankerV 

siduary  leg-  -  ' 

atee,  and  i 

leavng  a  sum  of  money  under  the  controul  of  C.  C.  applies  this  money  to  the  payment  of 
die  securities  given  by.  T,  and  Co.  and  by  W.  \  and  debits  W.  in  account  with  the*' 
amount ;  and  on  settling  with  T.  as  executor  of  W .  C  hands  him  over  these  aecusitej* , 
and  pays  him  as  residuary  legatee  the  balance  due  to  the  estate  of  W.  C.  shall  be  an- 
swerable to  the  cmtilonv  *ad  legatees  of  W.  on  failure  of  T.  aa  well  for  tfee  sum  paid  to ' 
T.  as  that  retained  by  C, 
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Act  i(a)  and  soon  after  the  execution  of  the  assignment,        f80*. 
Thomas  cancelled  the  deed  by  cutting  off  the  name  and  seal  Joy 

of  Wilbam,  and  delivered  back  the  deed  so  cancelled  to  v. 

William  in  whose  possession  it  remained  till  his  death,  .n  <  ■  » 
Thomas  regularly  received  the  dividends  accruing  from  said 
companies,  and  duly  paid  over  to  William  his  shares  during 
his  life,  and  gave  credit  to  John  in  his  account  with  him, 
for  the  amount  of  his  shares.  During  the  period  of  these 
transactions  Thomas  carried  on  a  distinct  trade  in  partnership 
with  John  Oakman,  under  the  firm  of  Brown  and  Oakman. 

William  Brown  died  in  1  ?94,  without  issue,  seized  and  pos* 
sessed  of  considerable  real  and  personal  estate ;  having  short* 
\y  before  his  death  made  and  published  his  last  Will  and 
testament,  whereby  amongst  other  pecuniary  legacies  he  be- 
queathed to  plaintiff  William  Brawn  Joy,  son  of  bis  niece 
Mary  Anns.  Jay,  1,000/..  to  be  paid  when  he  should  come  of 
age  with  interest,  or  sooner  at  the  option  of  his  executors* 
and; in  case  W.  B.  Joy  should  die  under  the  age  of  twenty- 
one  years  without  having  received  his  legacy,  testator  or- 
dered and  directed  the  same  to  go  to  and  be  paid  in  equal 
shares  amongst  the  jther  children  of  said  Mary  Ann  Joy9 
amongst  whom  he  also  bequeathed  the  further  sum  of 
2,000/.  Testator  then  devised  the  farm  and  premises  at 
the  Throne,  which  was  held  under  a  lease  for  lives,  to  his 
nephew  Wnu  Brown,  son  of  his  brother  Thomas,  to  hold  to 
him  his  heirs,  executors,  administrators  and  assigns,  from 
the  time  he  should  attain  the  age  of.  twenty-one  years ;  but 
in  case  his  said  nephew  should  die  under  the  age  of  twenty- 
one  years,  he  devised  said  farm  and  premises  to  the  next 
eldest  son  his  said  brother  Thomas  should  happen  to  have, 
when  such  next  eldest  son  should  attain  the  age  of  twenty^ 
one  years,  and  to  his  heirs  executors,  &c.  and  in  case  no 
squ  of  his  said  brother  Thomas  •  should  attain  the  age  of 


i 


(a)  Stat  29  Geo.  2,  c.  16. 
Vol.  I.  U  a 


ho  Cases  ik  ch  awceht. 

l&bi.        t#enty*orie  yeilrs,  then  he  devised  said  premisesemoogst  tke 


joy  daughters  of  Ms  said  toother  share  and  share  dike:  with 

v.       <t   this  spetiaFHmkatfoti  that  none  of  said  devises  should  tain 

Campssu.   cffcct  untS  ^  ()eceftse  0f  Thomas  j  far  that  it  was  testa- 

tort  will,  and  he  did  thereby  direct  that  his  said  brother 
JhonM  hare  and  enjoy  the  free  use  and  benefit  profits  and 
advantage*  of  said  farm  and  premises  from  testator's  decease 
for  the  terpidfhis  natural  life  without  impeachment  of 
Waste.  Testator  then  bequeathed  3,660/.  m  equal  share* 
among  the  children  of  Thoma*;  and  gave,  devised  and  be* 
queathed  all  the  rest  residue  and  remainder  of  his  lands 
tenements,  freehold  estates,  effects*  money  and  securities 
for  money,  goods,  chattels  and  worldly  property  of  every 
description  and  denomination  whatsoever,  and  wheresoever 
tmto  his  brother  Thomas  Brotim  his  heirs  executors  adaav* 
tsistrators  and  assigns ;  ahd  nominated  his  good- friends  J*k* 
Campbell  (to  whom  he  also  gave  a  legacy  of  8\0Q0L)*ad 
James  Joy  with  his  brother  Thomas  Brvum  to  be  executor 
and  trustees  of  his  will  digesting  further,  that  such  of 
the  legacies  therein  mentioned  as  should  remain  unpaid  at 
the  end  of  twelve  months  from  his  decease  should  be  then 
weir  and  sufficiently  secured  upon  his  freehold  or  personal 
estates  and  assets,  and  should  bear  legal  interest  from  thence 
fin*  paid.   ' 


v  . 


4  Afltfte'  exfecutots  proved  the  will,  but  as  James  Joy  did 
'  hot  live  at  Belfast  where  die  property  principally  by,  it  was 
tnaftaged  bjrthe  others;  Thomas  Brown  continuing  until  Ms 
bankruptcy,  October,  17M,  to  receive  the  dividends  of 
the  Sugar  House  and  Rope  Walk  companies,  as  trustee* 
collecting  debts  due  to  the  deceased,  and  paying  some  of  his 
debts  and  legacies  j  and  Campbell  (y/ho  had  been  the  partner 
6f  William  in  the  bank)  retailing  in  his  hands  a  sum  of 
5,285/.  lr.  id.  belonging  to-  his  testator,  whtchrwas  lyingm 
the  bank  at  the  time  of  his  death,  and  paying  himself  his  le- 
gacy of  lOOt  With  respect  to  this  sum  of  5,285/.  la.  5</.  the 
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Jbfowjng  transaction!  took  place,-  Campbell  had  ifi  *h$  life-  1804. 
time  of  JT.  ifrexunient  •  sum  of  <MOG/«  to  Brown  and  #7^* 
mm  on  the  joint  note  o£JVm»  and  ^e An  Brown  and  Brawn 
and  Qakman,  far  l^OOA  and  of  JF.  Brown,  and  ifrw?tand 
Qakmm  for  2>T0Q£  Of  this,  part  was  paid  in  fPin.  £rovm\ 
life  time,  and  there  remained  di*e  at  bis  death  the  »U»  of 
3,232/.  which  CampbcU  received  from  the  bank,  and 
lodged  the  notes  in  the  bank  to  the  credit  of  Wnu  Brown** 
account*  Soon  after,  the  bank  settled  accounts  with  Thomas 
Brawn  as  executor  of  fVm*  Brown*  on  which  occasion, 
otter  deducting  said  >«um  of  &&2%L  and  also  a  sum  of 
%S40L  which  bad  been  previously  paid  to  Thome*  Brown, 
e  balance  of  513A  la.  Sd.  appealed  due  to  xhe  estate  0/ 
Wm.  Brawn,  which  was  then  paid  bum  and.  a  receipt  for 
the  whole  sum  of  SjtQSL  U.Sd.  .was  given  to  the  bank  by 
Campbell  and  Thomas  Brown  as  executor*.  At  tb,e  samp 
time,  the  notes  not  onljr  o£Wm.  Brown  but  of  Jjfohn  Branny 
and  of  Brawn  and  Qakman  were  given  np  to  Thomao 
Browny  and  no  steps  were  ever  taken  to  compel  payment 
against  either  John  Brawn  or  Brown  and  QaimCflt 

After  the  bankruptcy  of  Brown  and  Cfakman*  (?f  frvchi  did 
not  take  plaee  until  October  1798)  the  assignees-  ^si^cd  on 
their  right  to  have  not  only  Thomas's  original  shafe,  tnjtfas 
Rope  Walk  Company,  but  also  that  which  be  held  in  trust 
for  William^  which  trust  he  had  admitted  on  hi^exaipina* 
<oon  before  the  commissioners  j  nnd  this  claim  having,  been 
•disputed  by  the  executors  of  WtiRam*  was  submitted  to  ai> 
hitrators,  who  decided  in  favour  of  the  assignees ;  in  con- 
sequence of  which,  the  value  of  that  sharp  was  paid  oyer  .to 
them  by  the  company* 

»  * 

Thorns.  Brown  died  00  the  2d  J^ty  1801,  before  bk 
wmJVMmBrmvnt  or  any  of  hU  children  had  attained 
*heir  ago«tf4w«^H*ietr«wu 


r 
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MOfc  The- present  bill  wfts  filed  on  the  14*  of  JmnUtry^&M^ 

by  the  children  of  Afefy  ;Atne  ^y  against  y* An  Gampbel£> 
Jim&Joy*  Jvhn  Brtmn,  rind  the  assignees  and  children  of 
Thma*  Brawii  charging  thatf  owing  tif  the  misapplication 
of  the  assets*  by  Thomas  Brown  and  GampbeH>  thert  <was  sm 
Ii  sufficiency  left  to  pay  them  the  legacies  bequeathed  to 
them  by  the  will  of  William  Braving  and  pmying  that  his 
executors  should  account,  and.  that  CampfcU  might  answer 
in  particular  for  such  part  of  the.  testator's  estate  as  had 
been  misapplied  in  the  psyrpent  of  the  notes  in  which  Wit- 
Hum  war  security  for  Thomas  27r*Tm<and  j£r0wn<m&Oak* 
man ;  or  that  John,  BrQ?m  *hou  W  coptr&ut*  to  tbepayn&ent 
thereof ;  and  that  the  award  made  in  favourof .the,  assignees 
of  Thomas  Brawn  might  he  set  aside;  and  that  the  whole 
real  and  personal  estate  of  WiUkam,  might  be  decreed  sub- 
ject* to*his  debts  and  legacies,  and  might  be  sold  for  the  pay- 
ment thereof;  or  that  plaintiffs  might  be- permitted  to  claim 
as  creditors  on  Thamos  Brown's  estate  for  the  amount ;  4md 
also  for,  aU  sums  received  by  him  before  his  bankruptcy  for 
Wiffyim^Broxun,  on  account  of  the  two  .companies* 

*  j  ^he  -Attorney  General,  Mr.  Savrin,$/lu  jWct/fl^andMr. 
*$*¥  ft»-th*  plaintiffs.  Mr*  Dunn  aqd  Mr.  Bushe  for  the  de- 
ituAuti&t  Campbell  and,  Joy.  Mr,  Bail  and  Mr.  Bell  for  die 
ii&sifpzt&ofThwasBwivn* 

J  For  the  assignees,  it  was  Airged  that  they  had  no  know- 
ledge of  the  alledged  trust,  as  to  the  shares  in  the  two  com- 
panies ;  and  insisted  that  when  William,  Brown  was  about  tp 
become  a  banker,  he  assigned  those  interests^  bonajukrlp 
Thomas  y.  who  accordingly  bad  ever  after  until  hip  bank- 
ruptcy, exercised  the  ostensible  ownership  over  t)iem:  ttyrt 
rHQ  declaration  of  any  trust  appeared  on  the  deed  of  assign- 
ment, which  had  come  to  the  hands  of  the  assignees:  but 
that  even  though  the  existence  of  the  trust  were  proved,  and 


CASES  IN"  CHANCERY*. 

thbil^  Thvmas  Aright  have  acknowledged  it,  such  qcttoiw- 
ledgment  ought  not  to  defeat  'the  claims  of  his  just  eiedjd 
tort,  who  had  given  him  credit  on  account  of  sttcfottttpr 
posed  property.    They  insis ted  on  the  clause  in  the bank- 
rupt aet,(a)  by  which  it  is  enacted,  u  that  if  any  perfedn 
44  or  persons  shall  become  bankrupt,' and  at  such  time  shall 
44  by  the  consent  and  permission  of  the  true-  owner  and  prd* 
^prietor  have  in  their  possession,  hrder  and  disposition,  any 
**  goods  or  chattels  whereof  they  shall  be  reputed  owners* 
u  and  take  upon'them the  sale*1  alteration,  or  disposition  at 
**  owtiers,  (such  goods  excepted  as  shall  be  in  ctistody  of 
**  sttch  bankrupt  by  consignment  or*  factorage)  m  every  such 
*'  caSe,  the  commissioners  or  the  major  part  of  them  shaft 
M  haVe  poorer  to  sell  and  dispose  of  the  same,  to  and  for 
^the  benefit  of  the  creditors  who  shall  seek  relief  by  the. 
•***  said  commission,  as  fully  as  any  other  part  of  .the  estate 
m  of  the  said  bankrupt :"  and  cited  the  cases  of  Linghtm  v* 
kBiggs,  1  'Bos.  and  Pul.  82 ;  Bryson  v.  Wylic,  ibid,  83,  not* 
and  Gordon  v.  East  India  Company y  7  T.  i?.  5328,  to  shews 
that  being'allb wed  to  have  possession  of  goods  under  circuntf- 
stances  which  give  the  reputation  of  ownership,  brings  the 
case  wkhin  this  clause  of  the  statute,     it  was  also  *¥§ued 
on  their  behalf,  that  the  trust  was  created  in  ftiaild^f  tBc 
law,  for  the  purpose  of  defeating  the  policy  of  die  banberls 
act,  and'  therefore  was  of  such  a  nature  as  a  court  ^rf 
equity  should  not  recognise.     If  William  Brown,  in  his 
life-time,  had  quit  the  business  of  a  banker,  and  then  'had 
filed  his  bill  to  compel  Thomas  to'declare  the  trust;  he  molt 
'  have  stated  in  that  bill  the  purpose  for  which  it  was  created, 
and  in  that  case,  could  he  have  been  entitled  to  an  execu- 
tion of  the  trust?  and  if  not,  can  the  plaintiffs,  claiming 
"as  volunteers  under  him,  be  in  a  better  situation  ?  It  was 
'trged  that  if  either  of  the  companies  had  sustained  loss  m 

'  {«)  11*  19Ge*.  3,1.8**9. 
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1S04.  trade,  that  loss  must  have  been  borne  by  the  personal  estate 
of  Thomas,  and  not  that  of  William,  inasmuch  as  the  deeds 
of  co-partnership  were  executed  by  Thomas  only,  and  there 
was  no  indemnity  or  any  other  security  giyen  by  William 
Jt  was  submitted  therefore  that  the  award  was  right,  and 
that  the  assignees  were  entided  to  retain  these  shares  for  the 
benefit  of  the  creditors.  * 

On  behalf  of  John  Campbell,  it  was  said  that  he  being  a* 
aged  and  very  infirm  man,  had  undertaken  the  executorship 
out  of  respect  to  the  memory  of  the  testator,  and  without 
any  intention  of  acting :  which  was  the  less  neccssary-oa 
his  part,  as  James  Joy  and  Thomas  Brown  were  both  active 
men,  conversant  in  business,  and  particularly  interested  in 
the  due  management  of  the  fund,  the  first  on  account  of  the 
legacies  given  to  his  children  (the  plaintifis)  and  die  other, 
as  being  entided  to  the  residuum.  With  regard  to  the  trans* 
action  respecting  the  property  of  William  Brown,  which 
remained  in  the  bank  at  the  time  of  his  death  (which  was 
the  only  particular  in  which  Cambtll  appeared  art  all  to  have 
intermeddled) ;  so  far  as  the  amount  of  the  notes  in  which 
William  Brownhzd  joined,  he  had  made  himself  debtor  to 
Campbell,  who  had  lent  the  money  on  the  credit  of  the  ba* 
lance  in  the  bank,  and  had  a  right  to  retain  it  for  that  debt1; 
he  was  not,  as  creditor  of  William  Brown,  bound  to  resort 
to  the  other  makers  of  the  notes ;  the  acting  executor  had 
the  notes  in  his  hands  from  the  time  the  accounts  were 
setded  with  the  bank.  At  that  time,  J.  Broxon,  and  Brown 
and  Oakman  were  in  full  credit,  and  Campbell  had  no  rea- 
son to  suppose  that  the  assets  of  William  Brown  were  in 
danger  from  non-payment  of  those  notes ;  he  had  on  the 
contrary  sufficient  reason  to  rely  on  Thomas  Brown'*  procur- 
ipg  payment  of  them,  he  being  as  residuary  legatee  the  gF*> 
son  most  likely  to  be  interested  in  them*  Then  the  hand* 
ing  over  to  Thomas  Brown  the  notes,  (which  had  in  feet 
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Wcfcme  die  *  property  of  William  Brown  instead  -  of  the        1^04. 
ajnount  of  diem  retained  by  Campbell)  was  payment  to  JoY 

T+  Brown,  and  the  circumstance  oiCampbeWs  joining  in  the  *. 

receipt  to  the  bank  ought  not  to  charge  him,  as  it  was  a  *■  iAITy  EITL* 
mere  formal  act,  and  necessary  fpr  the  satisfaction  of  his 
partner  in  the  bank.  The  signing  of  the  receipt  is  not  of 
kself  conclusive  evidence  in  equity  of  receiving  the  pro- 
perty$  ScurfitU  v.  Howe*,  Bro.  C.  C.  95:  but  here  there 
is  evidence  that  the  property  was  not  received  by  Campbell 
though  he  signed  the  receipt.  Westhj  v  Clarke y  1  P.  Wtns* 
$3*  {note.) 

Lord  Chancellor* 

.  I  shall  consider  further  the  point  with  respect  to  Campbell 
and  .the  Throne  property.(a)  The  only  other  question  is 
with  respect  to  the  shares  in  the  partnership  concerns. 

There  is  no  ground  for  holding  that  the  transaction  is  of 
such  a  nature  as  disabled  Thomas  Brown  from  saying  that 
the  shares  in  the  Sugar  House  and  Rope  Walk  Companies, 
assigned  by  William  to  him,  were  not  the  assets  of  William* 
I  will  not  enter  into  a  discussion  of  the  question,  whether 
William  might  not  have  compelled  Thomas  to  account  with 
him  as  trustee  if  he  had  brought  a  bill  in  his  life-time ;,  hut 
as  between  the  creditor*  and  legatees  of  William  and  Thomas, 
there  is  no  doubt, in  point  of  conaciei*ce,  Thomas  was. 

bound  to  copsider  this  a  trust  for  them,  arid  accordingly  he    

does  after  the  death  of  William  acknowledge  himself  to  be 

(0)  With,  respect  to  that  property,  a  question  was  discussed  at 
the  bar,  viz.  "  Whether  William  Brovm  the  son  of  Thomas,  took 
"  the  estate  devised  to  him,  by  way  of  contingent  remainder  or  of 
"  executory  devise.''  But  it  afterwards  appeared  unnecessary  to 
decide  the  question,  at  least  in  the  present  stage  of  the  cause.  Vid. 
t&e  decretal  order,  float. 


336  CASE: 


1804.        a  trustee  :.  and/I  should  have  conceived  that  if  the,  question' 


j^r      -    had  arisen,  on  an  action  brought  against  Thomas  by  the  ere- 
*v*  ~ditors  of  Hfilliamy  Whether  these  were  or  were  not  assets  in 

-.  ,■ <  »r-»  liia  hands,  the  declaration  which  he  made  would  preclude 

"  ^j^  from  saylng  that  they  were  not.    Therefore  the  case  ip 

confined  to  this  question^  whether  under  the  operation  of  ' 
the  bankrupt  laws  this  property  is  so  bound  that  notwith- 
standing the  bankrupt  himself  is  so  subject  in  equity  and 
'conscience  fo  the  creditors,  th#the.might  have  been  charge^ 
at  law,  yet  that  the  property  shall  not  be  liable  in  the  hands 
of  the  assignees  by  reason  of  the  clause  in  the  statute* ;      % 

The  object  of      Now,  that  clause   refers  to  chattels  in  the  possession, 

the  bankrupt     0f   the  bankrupt ;    4U  in  his  order  and  disposition  with 
*ct,ll&12G*c.  u  c     '  „    ,  r      ,  . 

3,  e.8,#.9,Uto      consent  of  the  true  owner;       that  oceans,  where  the 

Prevcn^*CCIt  possession,  order  and  disposition,  is  in  a  person  who  is  not 

from  the  risible  the  owner,  to  whom  they  do  not  properly  belong,  and  yrho 

property  to°  ought  not  to  hare  them,  but  whom  the  owner  permits,  un- 

whjch  he  is  not  conscientiously  as  the  act  supposes,  to  have  such  order  and 

is,  where  the  disposition*     The  object  was  to  prevent  deceit  by  a  trade? 

possession  is  frorn  the  visible  possession  of  a  property  to  which  he  wa% 

owner,  bu*  in  not'entitled:  but  in  the  construction  of  the  act,  the  i\*furO 

true  owner  uiw  °f  &c  possession  has  always  been  considered,  and  the  word* 

conscientiously  fcave  been  construed  to  mean  possession  of  the  goods  of  ano- 
permitsto  have    »  *  T     ;  r    ,  .*-  i 

|L  tner,with  the  consent  of  the  true  owner.     Now,  who.  WW 

the  true  owner  of  this  property  after  the  death  of  William? 
tlie  true  owner  was  Thomast  subject  to  the  payment  of  the 
debts  and  legacies  of  William*  Thomas  was  the  acting  exe- 
cutor and  the  residuary  legatee,  and  the  possession  was  there- 
fore according  to  his  right,  but  was  as  against  him  charge- 
able in  favour  of  creditors  and  legatees,  the  creditors  having 
aright  to  charge  at  law  or  in  equity;  the  legatees  in 
equity  only*  In  all  those  cases  in  which  that  clause  in  die 
act  has  been  permitted  to  have  the  effect  of  devesting  the* 
right  in  the  person  who  had  a  right  to  the  property,  the  na- 
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hire  oF  tHe  possession  has  always  been  considered,  and  wne-         1804* 
ther  it  was  according  to  right(a).    In  cases  of  specific  j^Y 

chattels,  which  are  settled  on  marriage  upon  the  husband  for  •  -  -jw 
life,  and  then  on  the  children,  the  possession  has  been  with 
the  party,  the  bankrupt,  with  the  consent  of  the  person 
creating  the  trust,  and  so  far,  with  the  consent  of  the  true 
owner ;  but  the  possession  was  according  to  the  title  qua- 
lified by  the  rights  of  others ;  and  wherever  that  has  been 
the  case,  I  take  it,  th4  law  has  never  been  construed  to 
extend  to  destroy  that  right  of  property ;  but  it  has  been 
confined  to  those  cases  where  the  sole  and  absolute  owner 
of  the  property  has  permitted  it  to  remain  in  possession  of 

{he  trader,  in  whose  possession  it  ought  not  to  be. 

*  ■  _ 

In  Bryson  v.  WyRe^S)%  and  cases  of  that  description,  the 
construction  has  been  this :  the  property  was  in  the  bank- 
rupt ;  he  meant  to  make  a  transfer  of  it,  as  a  security,  and 
to  do  so  by  deed  ;  but  a  deed  was  not  competent  to  com- 
plete the  transfer,  that  is,  to  give  an  absolute  title,  without 
delivery ;  and  consequently  the  title  was  imperfect ;  and 
being  imperfect,  and  he  remaining  in  possession,  it  has  been 
held  that  the  property  shall  be  considered  as  remaining  in 
possession  of  the  trader  with  the  consent  of  the  true  owner, 
that  is  the  mortgagee*  If  there  be  a  mortgage  of  leasehold 
estates,  where  the  possession  according  to  the  nature  of  the 
transaction  remains  with  the  mortgagor,  the  law  does 
not  apply :  but  if  there  be  a  sale,  the  possession  remaining 
with  the  trader,  the  law  would  apply  ^  Now  I  think  if  we 
look  at  all  these  cases,  we  shall  perceive  that  the  law  (which 
in  certain  cases  is  a  severe  law)  must  always  be  construed 
by  this  criterion,  was  the  possession  that  of  a  person  nof  the 


(a)  Vid.  Xdwardty, tf0&4h  ST-.A587 ;  Collin*  v.Foro^S  T. 
it  &&  Jarmmx.  Woolkfon,  3  T.  ft.  618  \  Mmton  v.  Moore,  7  T,  R. 
67  ;  Gordon  v.  £.  India  Co.  7.  T.  R.  228. 

{b)  1  Bo*.  WjPuI.  8i, note '  -   ' 

Vol.  L  X  t 
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1804.        owner  ^vith  the  consent  of  the  tru6'o#ner?  if  it  was,  the 

^      •  '  case  is  within  the  meaning  of  the  statute.   Now  here^  from 

v.  the  death  of  William,  the  property  was  in  that  condition 

J~^ff£fdb.  that  it  was  perfectly  competent  to  Thomas  to  acknowledge 

that  he  was  a  trustee  :  he  did  so  acknowledge ;  and  his  pos- 
session was  according  to  the  right  of  property,  qualified  by 
the  right  of  others. 

That  credit  has  That  credit  is  given  on  the  property  is  a  circumstance 
the  f  'Si  of  th  w^'cn  m'gnt  belong  to  a  variety  of  other  cases  not  within 
property  does    the  statute.  In  MarshaPs  case  for  instance,  die  creditor  who 

cwebw?uunC  8aw  *e  Plate  coul^  n0*  know  ***  **  was  setdcd  OD  &*  mar- 
the  act.  riage  :  but  possession  was  according  to  ownership ;  he  was. 

the  rightful  owner,  and  therefore  the  rule  did  riot  extend  to 
that  case.  Here,  for  four  years  after  the  death  of  William, 
Thomas  treated  this  as  the  estate  of  William :  he  held  it  in- 
deed in  his  own  possession,  but  that  possession  was  according 
to  the  ownership,  and  therefore  it  shall  not  give  a  right  to 
the  assignees,  which  otherwise  would  not  be  in  them.  I 
therefore  think  with  respect  to  this  property,  that  the  right 
is  with  the  creditors  and  legatees. 

* 

The  effect  of  And  here  I  would  observe  that  the  effect  of  this  law  is 
&  i«fr  T  **  not  a  ^orfc*ture  °f  *hc  property.  In  Bryson  v.  Wylie^  Bry- 
8,  is  not  a. for-  son  was  ,a  creditor  of  the  bankrupt  for  so  much,  and  his 
property  bytbe  ^^8  ^M  species  of  security  did  not  avoid  his  demand  for 
owner.  the  debt.     If  a  man  were  to  purchase  goods  and  pay  for 

them,  and  permitted  them  to  remain  in  the  hands  of  the 
seller  who  became  bankrupt,  he  would  be  a  creditor  to  the 
amount  of  the  money  he  paid  for  the  purchase. 

As  to  that  part  of  the  case  therefore,  there  is  no  diffi- 
culty in  saying  that  this  money  must  be  accounted  for:  I  do 
not  touch  on  the  case  of  John  Brown,  nor  on  what  would 
have  been  done  if  William  had  filed  a  bill  in  his  life-time. 
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I  remember  a  case  where  a  person  who  was  executor  to        1S04. 
a  smuggler,  on  being  called  on  to  account  for  the  estate  jor 

of  the   testator,  endeavoured  to  avoid  a  considerable  part  v: 

•f  the  account  by  saying  that  they  were  smuggling  trans*  .  amp. el  ^ 
actions  on  which  the  courts  would  not  allow  any  action  to  gh^nDot  pro^ 
be  maintained:    the  answer  was,  all  that  died  with  the  tect  himself 
smuggler ;  he  could  not  have  been  sued  himself,  but  his  counTsought " 
executor  shall  not  set  up  that  as  a  defence  against  his  credi-  by  creditors 

*  9  and  legatees 

tors  and  legatees*  on  the  ground 

that  the  trans- 
actions *ere 

On  the  other  part  of  the  case  :  the  funds  for  paying  these  such  that  no  . 

j  j  i      i_  .  •  j        i_  •  j  action  could    ' 

demands  are  only  the  property  passing  under  the  residuary  have  been 
bequest  after  the  specific  bequest  to  Thomas  Brown.     It  is  maintained 

aorainst  the 

attempted  in  the  subsequent  pan  of  the  will  to  charge  this ;  testator. 

but  that  is  against  principle.    It  is  a  legacy  as  much  as  any  ic  JLyPcalfiCf 
other ;  and  it  cannot  be  considered  that  the  testator  meant  in  *  subsequent 

.to  give  that  specifically,  and  yet  to  subject  it  in  some  manner  ^  charged 

as  if  it  formed  part  of  the  residue.     That  property  there-  !J?2rfflynicnt 

fore  must.be  taken  by  the  assignees  of  Browny  not  subject  legacies. 
to  the  legacies,  so  far  as  the  other  fund  shall  not  be  able  to 
discharge  them. 


.  ».•  »  .  ■ 


On  the  remaining  part  of  the  case,  the  Lord  Chancel- 
lor was  disposed  to  reserve  his  opinion  until  the  report 
should  come  in ;  but  it  having  been  intimated  as  the  wish 
of  the  parties  to  have  it  delivered  in  the  first  instance,  the 
cause  was  called  on  again  this  day. 


Mnv  is. 
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1QQ4*  wLord  Chanc«.loh.  *-  ■     • 


i'. 


-  -  ■»  .      »         ■  , 

Joy  I  hare  stated  my  opinion  with  respect  to  the  greater  part 

Campskil.    tf''&fi*'ta&?i  a°d  particularly  on  the  question  with  respect 
"  to'the  interests  in  the  Sugar- House  and  Rope-Work  Com- 

panies', so  far  as  respected  the  rights  of  the  persons  claim- 
ing under  the  will:of  William  Brown*     I  have  since  that 

» 

time  thought  more  and  more  on  the  subject,  and  have 
looked  into  the  act  of  parliament  \  and  it  is  impossible  to  say, 
within  the  words  of  the  act,  that  under  the  circumstances 
of  the  case,  these  interests  were  chattels  in  possession  of  the 
bankrupt  with  consent  of  the  true  owner :  with  respect  to 
them  he  was  the  true  owner,  subject  to  the  interest  which 
the  persons  who  claimed  under  IV.  Brswn  had.  Therefore 
I  must  consider  this  question,  as  I  did  before,  dearly  with 
the  plaintiffs. 

That  part  of  the  case  on  which  I  had  not  decided,  think*' 
ing  that.it  might  be  better  to  wait  for  the  account  coming 
in,  but  on  which  it  is  thought  lit  that  I  should  immediately 
decide*. is  with  respect  to  the  liability  of  Campbell  torn- 
awe*  tfwr.the.aura  of  money,  the  property  of  W.  Brown, 
which*  waa  in  the  bands  of  the  partnership  to  which  he  be- 
longed at  Ae.,  time  of  W.BrowrCs  death.  That  sum  was 
dutifrQVb  Campbell  and  the  other  partners  in  that  house,  to 
W^Biivwn\  .their  co-partner,  and  consequendy  to  his  e«-4 
ciitorsv  after  Us.  death*  The  transactions  that  took  place 
afterwards;  were*  that  1,540/.  were  paid  to,  and  applied  in 
some  waj>  by  Thomas  Brown;  but  about  3,200/.  was  de- 
tained by  Campbell;  and  then  the  balance  paid  to  Thomas 
Brown;  the  whole  of  the  transaction  being  evidently  with 
the  concurrence  of  Campbell,  who  joined  in  giving  a  formal 
receipt  and  discharge  for  the  money,  though  both  of  them 
not  having  actually  received  the  money  has  raised  a  ques- 
tion, in  consequence  of  cases  which  have  been  discussed, ' 
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bow  far  a  mere  formal  joining  in  a  receipt  ahMl  bind1  an         lgt&  ^  , 
executor.    That,  it  not  precisely  the  question  h$re  ;  but  thf  j0^ 

principles  which  have  been  discussed  in  those  cases,  go,  a   .        v.  r 

great  way  to  shew   what  ought  to  be  the   principle  to-« — = — ;'  • 

direct  the  decision  of  the  "court  in  such  a  case  as   thfc*     „ 

The. cases  in  which  all  these  questions  were  discussed  are 

Sadler  v.  Hobbes^  2  Bro*  C.  C.  1 14,  and  Scurfieldv*  Howes, 

3  Bro.  C.  C.  91,  recognizing  Sadler  v.  Uobbe${a\  which 

is  considered  as  going  a  great  way  in  settling  the  qujts^ , 

tion  on  these  points*     The  distipcpon  seems  to  be  tfyis  h£xcutors  join 

with  respect  to  a  mere  signing ;  that  if  a  receipt  be  given  ^oney  wMchla 

for  the  mere  purposes  of  form,  then  the  signing  will  not  under  the  con- 

,  i"  •  •       V     t-V     •  j   '    ■      troulofboths 

charge  the  person  not  receiving:  hut  u  it  be  given  under  cir-  both  shall  be 

cumstances  purporting  that  the  money,  though  not  actually  *£8po1}" J?e 
received  by  both  executors,  was  under  the  controul  of  both*  neybc  actually 
such  a  receipt  shall  charge,  and  the  true  question  in  all  those  b^one ;  for  \t 
cases  seems  to  have  been,  whether  the  money  was  under  the  sinounts  to  a 
controul  of  both  executors  :  if  it  was  so  considered  by  the  the  other  to 
person  paying  the  money,  then  the  joining  in  the  receipt  W  his  c»-cxc- 
by  the  executor  who  did  not  actually  receive  it,  amounted  if  the  signing 
to  a  direction  to  pay  his  co-executor ;  for  it  could  have  no  ^d  the  money 
other  meaning ;  he  became  responsible  for  the  application  *ot  under  the 
of  the  money,  just  as  if  he  had  received  it.     But  this  doe*  both. 
not  apply  to  what  is  done  in  the  discharge  >of  \k*  necessary *'> 
duty  of  the  executor ;  for  example,  an  executor  Jivingdin 
London,  is  to  pay  debts  in  «Si^i/i,  andreriiitamorieytotuMio* 
executor  to  pay  these  debts;  he  is  considered  tottothis  ofne- 
cesshy :  he  could  not  transact  business  without  trusting  some 
persons,  and  it  would  be  impossible  for  him  to  discharge  bis 
duty  if  he  is  made  responsible  where  he  remitted  to  a  per- 
son to  whom  he  would  have  given  credit,  and  would  m 
his  own  business  have  remitted  money  in  the  same  way.     it 

(a)  Vid  tds^Balchen  v.  Scott%  2  Fe*j\m.  678 ;  H&vty  y.BlakanaM^: 
4  Fee.  jun.  596;  Bacon  v.  Bacon,  5  Fcs.j\in.S3l  j  Chambers  v.  Min- 
chin>  7  Ve8.  jun.  186. 


^  '   T 
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1 804.         would  he  tbe  same,  were  one  executor  in  India^  and  another 


■i-^- 


JoY  in  England^  the  assets  being  in  India,  but  to  be  applied 

v.  in  England;  there  the  co-executor  is  appointed  for  the  pur- 

Campbell,  r   '        •  i.  i    i 

.  ■    ,■..,»  pose  of  carrying  on  such  transaction  ;  and  the  executor  is 

not  responsible,  for  he  must  remit  to  somebody,  and  he 

cannot  be  wrong  if  he  remits  to  the  person  in  whom  the 

testator  himself  reposed  confidence. 

But  this  is  not  the  present  case :  the  real  question  in  this 
case  is,  has  the  property  been  under  the  controul  of  Camp-, 
bell  ?  now  there  can  be  no  cloubt  that  it  was  under  his  con- 
troul ;  for  he  was  one  of  the  partners  }n  that  house,  and 
was  therefore  perfectly  competent  to  say  that  it  should  not 
be  applied  but  in  payment  of  the  debts  and  legacies  of 
William  Brown*  Was  it  applied  under  his  direction  ?  un- 
questionably it  was :  first  as  to  the  money  applied  in  pay- 
ment of  his  own  debt,  that  was  applied  without  any  ori- 
ginal interference  by  Thomas  Brown  at  all :  he  took  on  him- 
self to  say  Thomas  Brown  should  not  have  the  money,  but, 
that  he  would  have  it,  and  he  says  he  lent  that  money  on 
the  credit  of  the  balance  that  would  probably  be  due  from 
William  Brown  to  Campbell  &?  Co. ;  that  he  would  not. 
have  lent  it  but  for  that.  The  result  is,  he  would  not  have 
trustee^  Thomas  with  the  3,200/. ;  it  was  William  and  not 
Thomas  that  he  trusted,  and  this  is  the  strongest  evidence 
against  Himself  that  he  doubted  the  solvency  of  Thomas^  or  at 
least  that  his  affairs  were  so  embarrassed,  he  was  not  a 
person  from  whom  he  could  readily  get  back  the  money. 
Then  with  respect  to  that,  see  how  he  acts ;  he  takes  the, 
3,200/.  and  by  so  doing  becomes  a  trustee  for  the  credi- 
tors and  legatees  of  William  Brown^  of  the  notes  of  Brown 
and  Oakman  and  of  John  Brown%  (so  far  as  he  ought  to 
join  in  indemnifying  the  estate  of  William)  and  having 
taken  that  character  of  trustee  he  violates  it  grossly:  Jte 
delivers  the  notes  to  Thomas  Brown,  whom  he  knew  would  „ 
not  set  up  the  demand ;  and  therefore  having  made  himself 


CASES  IN  CHANCERY.  343 

both  what  he  calls  a  retainer  and  a  trustee,  he  betrays  his        1804, 
trust  by  doing  what  a  person  holding  those  notes  ought  not  jOT 

to  have  done.     At  the  same  time  as  one  of  the  executors  v. 

of  William  Campbell  he  had  received  his  own  legacy,  and  ~ 1 

must  have  known  that  the  others  were  not  paid.  It  is  ma- 
nifest therefore  that  he  directed  payment  of  that  3,200/.  in 
a  manner  in  which  it  ought  not  to  have  been  paid,  and  that 
without  necessity.  Even  if  the  law  had  given  him  a  right 
qf  retainer,  why  is  such  a  right  given  ?  that  he  may  not 
suffer  injury  ;  it  is  not  given  him  for  the  purpose  of  en- 
abling him  to  do  injury.  That  transaction  therefore  was 
neither  more  nor  less  than  this  ;  that  considering  Thomas 
Brown  as  residuary  legatee  of  William  and  William's  estate 
sufficient,  he  took  that  money  as  residuary  property.  If  he 
did  not,  he  took  it  dishonestly;  for  if  he  knew  that  the 
effects  of  William  Brown  were  not  sufficient  for  the  pay- 
ment of  debts  and  legacies,  he  ought  to  have  pursued  his  de- 
mand against  Brown  and  Oakman  and  against  John  Brown, 
so  far  as  he  was  surety,  to  prevent  a  loss  to  the  estate.  His 
conduct  therefore  must  be  considered  as  amounting  to  this  ; 
that  the  3,200/.  was  taken,  not  as  effects  of  William,  ap- 
plicable to  the  payment  of  his  debts,  but  as  part  of  the  re- . 
siduum,  applicable  to  pay  the  debts  of  Thomas  Brown  :  but 
before  he  applied  the  effects  of  William  to  pay  the  debts  of 
Thomas^  it  Was  his  duty  to  see  that  the  debts  and  legacies 
of  William  were  paid. 

With  respect  to  the  sums  of  1,540/.  and  513/.;  they 
are  in  the  same  situation :  it  is  impossible  to  say  that  the  co- 
partner of  Campbell  would  have  paid  that  money  to  Thomas 
Brown  without  the  approbation  of  Campclly  he  standing  in 
the  character  of  co-partner  and  trustee. 

* 

'There  are  cases  on  this  subject,  which,  though  thejf  do 
not  appear  to  apply  as  to  the  precise  facts,  yet  will  be  found 
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ititk.      ^-applteable  Airheh  ire  consider  the  principle.     I  have 'a  MS., 
l^y  case,  Carsey  v.  Barsham  and  Haydens,  decided  by  Lord 

^v.    ..      Hardwicke  in  March  1T53.     il;m?  Monckton  left  the  two 

A**.,  ,-%l-  **defchdkhts  Jier  executors,  and  trustees  of  her  real  estate  for 
'"lihe  payment  of  debts  and  legacies,  and  she  gave  the  surplus 
-  to  -Barsham :  he  atone  proved  the  will :  the  real  estate  sold 
for  630/; ;— both  the  executors  and  trustees  joined  in  the 
sale  ;  Hay'den*  never  proved  the  will  and  does  not  appear 
"fc  have  acted'  with  respect  to  the  personal  estate ;  but  he  did 
'  act  in  respect  of  the  real,  and  joined  in  the  sale.    The  sun* 
of  300/*  was  by  the  agreement  of  both  the  trustees  left 
in  the  purchaser's  hands  to  pay  legacies :  SOOL  was  paid 
tb  Barsham  in  discharge  of  a  legacy  which  was  given  him 
besides  the  residue,  fend  10/.  to  Haydens.    The  plaintiff  was 
a  creditor  whose  debt  whs  not  included  in  the  fund  so  pro- 
vided for  and  left  in  the  hands  of  the  purchaser ;  he  brought 
his  bill  and  {Barsham  being  in  doubtful  circumstances)  in- 
sisted that  Haydens  was  answerable  for  the  application  of 
Yhis  purchase  money,  "having  joined  in  the  direction  for  the 
SinffAitatibn  of  it  in  the  manner  stated,  and  not  having  taken 
car©  that  tHe  'debts'  were  paid.     The  master  of  the  rolls, 
"(ot  J6s£pk  jEKYLt)  decreed  both  the  defendants  answer- 
able^ n^ 'this' 'Ihoney  as  to  creditors:  the  cause  was  re- 
Tieaf d'Bn'tfie  jfeftW tiaydens,  alleging  that  he  had  received 
^oriVtaf  ine*  aWets,'  was  a'  mere  trustee  and  ought  not  to  be 
cfraf  g&  *  ixA  that  the  debt  should  be  paid  by  Barsham  out 
6t  the  assets.  r  Lord  Hardwicke  said,    "  a  trustee  is 
^  only  'answerable'  for  what  he  receives  or  applies,  but 
u  Haydens  has  made  himselfliable  by  joining  in  the  deed  by 
*  which  the  purchase  money  was  left  in  the  hands  of  the, 
u  purchaser  for  payment  pf  the  legacies  ;"  he  considered  it 
k  devastavit^  and  made  Haydens  responsible  for  the  deficiency 
"of  Barsham  because  he  had  joined  in  the  direction  to  pay. 
Now  it  is  impossible  to  say  that  Campbell  did  not  join  in  the 


Jupegtion  that  thejwwjf  sa^aid  to  Thomas  Btftvi^^u^       fly*. 
be  paid*  >  .-i      •     -  >    v  .»  jpy 


-rrt-.H  *• 


The  circumstance  of  the  delivering  up  the  uqtp(4£  jfoftgn .  i.:I*v ***** 
v  and  OaJtman  as  well  aa  of  y^n  BroWn^,  I  thiuk  brings  Uws 
case  within  the  othe*  cjses  ;  for  it  amounts  to  a  release  .of 
the  debt  without  payment  to  the  estate;  of  Wm. Brown*  fhe 
interference  of  courts  of  equity  ia  not  confined  to  case*  of 
executors  ;  but  any  person  who  has  anything  in  the  nature 
of  a  trust  is  made  responsible  by  a  court  of  equity  in  suqji 
[  cases'.  » 

There  was  a  case  determined  in  the  court  of  Exchequer 
[in  Englandm  1778,  of  which  I  have  ^  note,  where  the  prin- 
ciple on  which  a  person  holding  for  a  (particular  purpose 
(and  so  far  holding  in  trust)  was. bound,  was  a  good  deal 
considered.    The  bill  was  filed  by  the-  late  LxtrdFernttfY* 
Carding  Noah  and  Bacherach.     In  1773,  LdcxI  Verney  de- 
livered two  notes  to  Bacherach^  who  promised  to  oarry  thorn 
to  a  merchant  to  get  discounted.    Lord  F.  attended,  *t  a 
place  in  the  city  appointed  for  the  purpose  of  neceiyipg^the 
money  ;  but  Bacherach  did  not  appear,  and  *he  .900a  after 
absconded.  The  notes  were  delivered  the  samcrdsyj^iVfffAf 
who  delivered  them  to  Tatlock;  he  produced  ooe.of  thm 
notes  to  Carding^  and  asked  him  to  discount  tj:  ^befpol^tbe 
note  and  proposed  inquiring  into  Lord  Fcra^  V  ciflpiun* 
stances  ;  but  not  being  satisfied  with  the  result  of  the  in- 
quiry, he  returned  the  notes  (which  were  not  then  endorsed) 
to  the  brother  of  Noah;  Carding  afterwards^  having  more 
favourable  accountsof  Lord  Ferney1*  circumstances,  took  the 
notes,  (which  were  then  endorsed  by  Bacheraclj)  and  gave 
Noah  different  notes  for  them.    Noah  was  taken  up  for  pro- 
curing the  notes  by  false  pretences,  and^the  notes  wera  de- 
livered in^o  court,  bills  of  indictment  being  found.    A 
bill  was  filed  against  Carding;  it  was  proved  that  he  knew 
Vol.  I.  Y  y 


««^Ufcl 
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1SM4  if  Jfa&'s  character  and  ckawmtapcpaK  and  that  JVbrtfc 
noties  were  worth  nothing,  itfasfc  examined  a  witness  to 
prove  that  he.  had  delivered  the  value  to  Backtrack*  The 
.  barons  at  fim  were.#*poeed  to  direct  an  issue  as  to  the  con- 
sideration which  Carding  gave  for  the  notes,  but  afterwards 
thought  they  ought  to  decree  the  note?  to  be  delivered  upf 
because  Carding  had  procured  them  mala  fide;  that  he  knew 
they  were  a  trust  in  Backtrack**  hands,  which  trust  followed 
the  notes :  that  this  was  an  equity  which  might;  have  been 
rebutted  by  a  purchase  for  valuable  consideration  without 
notice  ;  but  that  he  had  notice  that  Backer ach  and  Noak  were 
the  same  person,  and  that  he  was  in  the  case  of  a  purchaser 
fcr  valuable  consideration  with  notice* 

* 
There  was  another  case,  mentioned  in  that  case  :  it  wjw 
the  case  of  Im&  Btfrngbrdt*,  who.  delivered  notes  to  a  per- 
son  to  get  discounted*  he  carried  them  to  a  banker^  who 
insisted  on  .taking,  the  notes,  and  placing  them  to  the 
holder's  oredit,  there  being  a  balance  due  by  him  to  dm 
banker  *  the  holder  consented » but  the  banker,  knowing  that 
he  hadpthtanfor  the  purpose  of  getting  them  discounted, 
Vas  obliged  tar  account  to  Lord  BoMngdroAt  for  them* 
Tine  tgpesJcked  upon  the  argument  of  that  case  were  those 
wheifean  fcsacntor  transfers  part  of  die  assets  for  the  avowed 
pppoefcofi  paying  his  owndebt,  in  which  case  the  person 
so  refcetsing  ths  foscts  is  held  liable  f  for  by  this  sort  of  deak 
togs  the  person  ccocors  in  a  devastavit,  slm  the  value  he  gives 
lor  the  assets  is  of  a  nature  which  it  is  impossible  shouldbe 
applied  to  the  purposes  of  the  administration*  In  fact,  the 
uetutor  gets  nothing  applicable  in  any  manner  to  the  trust 
for  vthkh.be  holds  the  assets  in  lieu  of  what  he  so  parts 
wkh*  These  two  cases  which.!  have  mentioned  are  case* 
mi  which  a  variety  of  determinations  have  been*  made  >m 
England*    I  think  GampbtU  must  be  considered,  a&  %o  *bt 


*, « 
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3,2001.  as  a  purchase  *Uh  notice  of  the  trust, '  and  <thar        1804: 
the  trust  waa  broken ;  and  I  therefore  Ought  tD  hold  him  re- 
sponsible in  default  *>f  Tho.  Brown,  asLordHA&swiceir 
bold  Hoydens  \a  be  id  default  of  BarsAam.         •  >   •    :.  *: 


i?«y.  Zii.  xlix.  5(XX  It  was  referred  to  a  master  "  to 
44  take  an  account  of  the  debts,  legacies  and  funeral  ex- 
**  pencesof  Witikm  Brown,  deceased,  and  also  an  account 
"of  the  real  and  personal  estate  of  said  JVUHam  Brown/ 
44  an4  that  in  taking  such  account,  the  vaster  should  *e- 
44  port  particularly  depart  of  the  personal  estate  of,  said 
44  William  Brown  which  came  to  the  hands  of  defendants 
u  J  CampbtU  and  J.  Joy  respectively  j  and  that  tbo  ow* 
44  ter  should  also  take  an  account  of  the  personal  estate  of 
"said  W*  Brown,  w&d  of  the  rents  and  profits*^  .his  real 
44  estate  charged  by  his  will  with  his  debt*  and  legaaks* 
44  which  came  to  the  hands  of  the  lace  defendant  T>  ^Brtmm 
44  before  the  bankruptcy ;  and  ako  an  account  ofthaopay* 
44  ments  made  by  the  said  T.  Brown  in  respect  gfrtkftdebta, 
44  funeral  expenses  and  legacies  of  said  W.  Brown*  .'And 
44  further,  that  in  taking  such  account  the  master  should  in 
44  the  first  instance  charge  the  estate  of  71  Brown  with,  the 
44  sum  of  5,285/.  1*.  5d.  in  the  pleadings  mentioned,  as 
44  received  by  him  from  the  partnership  in  which  fP. 
44  Brown  was  engaged  with  said  jf.  CampbtU*  And  that 
"the  master  should  ako  charge  the  estate  of  1\  Broun 
44  with  the  several  sums  of  money  appearing  by  the  books 
44  of  said  T*  Brown  to  have  been  carried  to  the  account  of 


Campbell, 
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180**        u  the  catAto *J the  +aidW<  Breams'*  weehrid by  said  T.  in  * 
jo*         u  fe#f*ct,of  sdid'IK  £,  Vinterest  it*  the  Sugar  HouseCoat- 
v.  "-psty-axtf,  the  Rope  Walk  Company,  in  the  Hfe- time  of  add 

"4ft  &»>  Aftd  that  the  estates  of  said  7V  .B.shouU  be  abo 
44  changed,  with  the.  sums  of  money  received  by  said  7*.  B. 
44  after  the  death  of  said  W.ik  on  account  of  such  share. 
44  And  that  the  said  y.^ey  should  be  admitted  a  creditor 
44  on  the  separate  estate  of  said  T*  B.  under  the  commis- 
sion of  bankruptcy  issued  against  him  and  the  said  J. 
44  Qakrrum,  for  such  balance  a»shaU  appear  to  be  due  from 
44  the  estate  of  T.  B*.to  the  estate,  of  IF.  B.  at  the  time  of 
"the  bankruptcy  of  TV  !&<»  after  ail  just  allowances.    And 
"♦further,  that  the  master  should  take  at*  account  of  the 
".real  and  personal  estate  of  IV,  B*  and  of  dke  rental  and 
4Spfofes<chargedby  his  will  as  laforesaid,  which  have  come 
4t  to  the  hands,  of  the  assignees  of  T.  B.  since  hi*  bank- 
44  ruptcy,  and  shouldcharge  the  assignees*  with  one  half' of 
"  the  sums  which  had  come  to  their  bands  in  respect  of  the 
44**haitt  of  ihe  Rope  Walk  Company ,  *hieh  also  stood  hi  his 
44  name.     And  further,  that  the  estate  of  W.  B»  (not  spefcifi- 
41  cally  devised)  now  remaining  unsold,  should  be  forthwith 
*<fqJ&u*d/His  "debts-  and  legacies  paid  out  of  the  dividends 
**h*ffc*nigfat:ht  received  out  of  the  separate  estate  of  TV 
♦^ArJUJd.lfrfbat-SftAH-  appear  to  have  been  received  by  J". 
%&Mpb€Hrf*t&,y<  Joy  and  by  the  assignees  of  T.  Bi  and 
44*la**>jSt  o£\vhatv&houkl  be  raised  by  the  said  sale,  tofce- 
*^tfa«r ^wWi. the  edsta  t)f  this  -suit,  if  sufficients  but  in  case 
"ssid-fiiffd'tfho-uldtpdtbe  sufficient,  then  it  was  declared, 
44  4hat  defendant  J*  Campbell  ought  to  be  charged  with  so 
"mabhofsaid  sum  of  5,985/.  1*.  Sd*  as  was  misapplied 
*M>y  T.  B.  to  answer  the  deficiency  of  the   preceding^ 
*:sforesakb  And  in  that  case  the  master  was  directed  to 
*S  inquire  whether*  any,  and  what  part  of  said  sum  was 
44  applied  by  said  -T+  B%.  in  payment,  of  debts  and.  Jcga- 
44  CH*s  ef  IV.  J3+  except  ti£  debts  of  ircum  and  Mmanx 
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44  for  which  W.  Awm  surety.     And  it  was  declared  that        196ftJ 

44  the  manner'  im  which  John  Campbell  acted  in'  applying  "*"     J6^ 

44  the  sum  of  3,23S&  part  of  said  5,28#.  Uw  5<£  in  paying  v. 

44  die  debts  due  to  him  from  Brawn  and  Goto*!  for  .CA'M***Lt' 

44  which  W.  0.  was  surety,  without  compelling  said  Brown  ■    . 

u  and  Oakman  to  repay  die  same  to  the  estate  of  W*  B. 

44  and  on  the  contrary  delivering  tip  to  the  said  T.  B*  the 

14  notes  of  W.  Brvwny  T.  Brown,  and  ^.  Oakman  and  the 

".  note  of  said  y.  A  who  was  co-surety  with  said  W.  B.  for 

4M,500&  put  of  said  debt,  was  a  gross  breach  of  die  duty 

44  of  said  Campbell  as  one  of  the  executors  of  said  W.  B. 

"  and  a  misapplication  of  the  assets  with  his  knowledge 

44  and  concurrence  $  and  therefore  that  said  Campbell  ought 

44  not  to  be  allowed    such  sum  of  3,232/.  as  paid  in  dis- 

M  charge  of  a  debt  of  said  W.  A  t  and  accordingly  it  was 

44  ordered  that  Campbell  should  be  charged  with  said  sum, 

44  and  also  with  as  much  of  the  residue  of  said  5,285/.  1*. 

44  Sd.  as  was  not  applied  in  payment  of  debts  and  legacies ; 

u  and  in  such  case,  the  consideration  of  costs  was  reserved 

44  tiH  return  of  the  report. 

•  u  It  was  further  declared  that  the  rents  of  the  lands  of 
44  Throne  (until  one  of  the  sons  of  T.  B.  should  attain  the 
"  age  of  twenty-one  years,  or  all  said  sons  should  dieiinder 
44  twenty-one  years)  should  be  considered  sis  applicable  to 
44  the  payment  of  die  debts  and  legacies  of  W+ B*  CDtisi- 
44  dering  diem  as  passing  under  the  residuary  clause  con- 
u  tained  in  said  will  of  W.  B.  And  his  lordship  was 
44  pleased  to  reserve  the  consideration  of  all  questions  as  tp 
44  the  disposition  of  die  absolute  property  of  said  lands  un- 
44  til  it  should  appear  whether  the  other  funds  for  payment 
44  of  said  debts  and  legacies,  exclusive  of  said  demand 
44  against  Campbell,  would  be  sufficient  for  the  payment  of 
4 V  such  debts  and  legacies  and  the  costs,  or  not ;  and  also 
44  tmtita  son  of  said  T.  &  should  attain  the  age  of  twenty- 
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rt  one  years,  or  all  his  sons  should  die  under  that  age.  H» 
44  Lordship  also  reserved  the  consideration  of  the  question 
a  whether  J.  Campbell  ought  to  be  charged  with  any  interest 
"  for  the  said  sum  of  5,285/.  Iff.  5d.  until  return  of  die 
•*  report.  The  master  was  further  directed  to  inquire  and 
u  report  whether  it  would  be  for  the  advantage  of  the  per- 
44  sons  interested  to  renew  the  lease  of  the  lands  of  Throne^ 
44  and  if  so,  on  what  terms,  and  out  of  what  fund  the 
41  renewal  fine  should  be  paid.  All  creditors  of  W.  J9. 
44  having  charges  or  incumbrances  on  his  said  estates  to 
44  have  liberty  to  come  in  and  prove,"  Sec. 


May  13. 

After  a  sale 
regularly  con- 
firmed, the 
court  cannot 
open  the  bid- 
ding merely  on 
a  suggestion  of 
there  being 
persons  ready 
to  bid  in  ad- 
vance without 
first  setting 
aside  the  order 
confirming  the 
•ale.   Ana  that 
order  ought  not 
to  be  set  aside 
but  on  grounds 
of  fraud. 


EXECUTORS  OF  FERGUS  v.  GORE.(«) 

AT  a  sale  had  on  the  3d  of  March  under  the  decree  in 
this  cause,  W.  Redmond  was  declared  the  purchaser  for  thf 
sum  of  4,220/.  and  he  thereupon  deposited  a  fourth  part  of 
the  purchase  money  in  the  bank.  On  the  20th  of  April 
(before  the  sale  was  or  could  be  confirmed)  a  notice  was 
served  on  behalf  of  the  defendant  to  set  aside  the  sale  to 
Redmond^  grounded  on  an  affidavit  of  the  defendant's  soli* 
citor,  that  two  persons  therein  named  had  offered  an  ad- 
vance of  600/.  On  the  28th  of  April,  Redmond  applied  to 
discharge  that  notice  on  an  affidavit  stating  that  the  persons 
named  in  the  former  affidavit  had  declared  publicly  that 
they  did  not  intend  to  become  purchasers :  on  this  applica- 
tion the  Lord  Chancellor  directed  Redmond  to  proceed  to 


(a)  VkL  ante,  107. 
points. 


cavae  came  before  the  court  oa  other 
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confirm  the  sale,  and  he  did  accordingly  pay  the  remainder        1804. 
*f  his  purchase  money .  into  the  bank,  and  on  the  5th  of  gxecutor8  0f 
May  obtained  an  absolute  order  to  confirm*    On  the  8th  of      Fergus 
Mcn/y  Redmond  moved  at  the  rolls  that  the  defendant       Gore. 
should  furnish  a  state  of  the  title,  and  lodge  the  tide  deeds 
with  the  master ;  when  the  court  was  pleased,  at  the  in* 
stance  of  defendant's  couns^,  (who  moved  to  shew  cause 
ajgunet  confirming  the  sale)  to  order  that  the  lands  should 
be  again  set  up  for  sale* 

Mr.  Gutnnessy  on  behalf  of  Rcdnwndy  now  moved  to  set 
aside  the  order  made  at  the  rolls. 

Lord  CHANCELLOR. 

The  sale  had  been  confirmed  before  the  application  at  the 
rolls  was  made,  and  there  was  therefore  no  jurisdiction  in 
the  court  to  make  this  order.  If  the  sale  was  confirmed 
unfairly  behind  the  backs  of  the  defendants,  or  of  parties 
intending  to  bid,  they  should  have  moved  to  set  aside  the 
order  confirming  the  sale ;  but  I  can  conceive  no  ground 
on  which  the  sale  could  have  been  set  aside,  except  fraud  pn 
the  part  of  Redmond*  But  the  mere  suggestion  of  counsel 
at  the  bar  that  there  are  persons  disposed  to  bid  in  advance, 
is  not  a  sufficient  ground  to  have  the  lands  set  Up  again-, 
after  a  sale  confirmed,  merely  to  try  whether  sbch  petto** 
will  come  forward  or  not. 

It  to  a  general  complaint  that  estates  sold  under  decrees  of 
this  court  go  at  considerable  under-value :  the  cause  of  this 
Is  the  trouble  purchasers  are  put  to  in  completing  their 
purchases.  If  greater  strictness  were  observed  in  opening 
biddings,  it  would  have  the  effect  of  procuring  better  sales* 

»  • 

'  The  order  set aside,  with  costs. 
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GRIFFIN  t>.  GRIFFIN. 

May  1C  ,_ 
An  infant  can-  1  HE  bill  prayed  that  an  agreement  for  a  feast  made 
*lf  tf  fcb?™'  between  the  father  of  the  plaintiff  and  the  defendant  Leslie 
fancy  to  excuse  might  be  carried  into  specific  execution,  or  that  the  lease 
tion  dThtrriiSbt  Panted  ty  Leslie  to  tile  husband  of  the  defendant  Griffin 
under  in  exec-  might  be  decreed  a  trust  for  die  plaintiff,  ahd  an  accotmt  of 

utory  Agree-  - 

ment  made       the  rents  and  profits,  &c. 
with  his  Ances*  *  .  . 

ton  vrhere  the 

immeditteper-      In  1775,  Mr.  Leslie  agreed  by  parol  with  the  father  of 
part  of  the  con-  the  plaintiff,  to  grant  him  a  lease  of  lives  renewable  for 

tract  is  essen-    cvcr  0f  tj,c  iancjj  fa  question,  and  gave  him  possession  ac* 
tial  to  the  inter-  .  ^  .  ■  . 

est  of  the  other  cofdingiy,  the  tenant  agreeing  to  lay  out  a  certaul  sum  on 
^^^  the  premises  within  three  years.  In  1777,  (about  a  year 
Renewal  of.  and  an  half  after  the  agreement)  the  father  of  the  plaintiff 
by  a  trustee,  ~di*d,  leaving  plaintiff  his  eldest  son  and  heir  at  law,  an 
shall  emire  to     iuhtit  of  two*  years  old.    Maurice  Griffin  (the  husband  of 

the  benefit  of  aM  .  #     •— v 

the  crttui  qi»      the  defendant  Mary  Griffin,  and  uncle  to  the  plaintiff) 
tnut.  thtfre'upon  took  upon  himself  the  management  of  the  family 

affairs  undef  a  letter  of  attorney  from  the  plaintiff's  mo- 
ther, '"hut  wris  neither  executor  nor  administrator  of  the 
deceased,  nor  guardian  to  the  infant. 

The  only  proof  of  the  agreement  was  the  admission  in 
the  answer  of  the  defendant  Leslie;  and  it  stated  that  on 
the  death  of  the  plaintiff's  father,  Leslie,  not  finding  any 
person  coming  forward  on  behalf  of  the  infant  to  lay  oik 
the  money  covenanted  to  be  laid  out,  and  to  accept  the  lease 
pursuant  to  the  agreement,  and  there  appearing  no  proba- 
bility that  any  person  would  come  forward,  (though  he  hjKl 
offered,  through  the  uncle,  to  execute  the  lease  if  any  body 
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wolild  accept  it  on  die  part  of  die  infant)  Lethe  brought  as 
«$ectment  on  the  title,  which  was  served  on  all  the  family, 
under  which  he  obtained  judgment  by  default,  and  reco- 
vered the  possession  in  1778  (before  the  three  years  allowed 
for  laying  out  the  money  had  expired).  Immediately 
after  the  execution  of  the  habere,  in  August  1/76,  he  exe- 
cuted a  new  lease  to  the  uncle  for  three  lives,  at  a  rfnt 
which  appeared  clearly  to  have  been  the  utmost  value;  at 
.the  time.  This  leaae  was  renewed  in  1792*  The  uncle 
.died,  and  the  defendant  his  widow  became  possessed  under 
his  will  of  iiia  interest  in  the  Jea&q,  but  without  notice  of 
she  original  agreement  made  with  the  plaintiff's  father.  The 
plaintiff  attained  his  full  age  in  1796,  and  filed  this  bill  in 
J798k 


2*0*. 


*SF 


{*airri» 

v. 
Griffih. 


Mr.  Saurin  and  Mr.  Mag+athiox  the  plaintiff :  the  Attar* 
ney  General  and  Mr  Rice  for  the  defendant  Griffin ;  Mr. 
PermeJ lather  for  the  defendant  Leslie. 


The  Loed  Chancellor  was  of  opinion  that  there  was  no 
foundation  for  the  relief  sought  against  Mr.  Leslie*  In.  era- 
cutory  agreements,  an  infant  cannot  take  advantage,  of  hisjiy- 
fancy,  to  excuse  the  non-assertion  of  his  right  undef  it,  where 
an  immediate  assertion  of  his  right,  and  performance  of  bis 
part  of  the  contract  is  essential  to  the  interest  of  the  Q$u? 
party.  It  might  be  very  different  if  Mr.  Leslie  had  vised  any 
improper  means  to  get  rid  of  the  effect  of  the  contract  during 
the  minority.  Where  th^e  is  an  executory  contract  sueh  as 
this :  an  agreement  to  grant  a  lease  on  the  one  part,  and.  a  co- 
venant to  lay  out  money  on  the,  other,  and  the  tenant  dies, 
t  leaving  an  infant  heir :  if  this  contract  is  to  .continue  execu- 
tory during  the  whole  minority,  it  will  not  be  giving  to  the 
landlord  the  benefit  of  that  in  consideration  of  which  he  sti- 
pulated  to  grant  the  lease.  It  would  be  sanctioning  delay  on 
jthe  part  of  the  family  of  the  infant,  who  in  such  case  would 
probably  always  wait  till  he  came  of  age,  to  the  great  in- 

Vol.  L  Z  z 
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1Q04-        convenience  of  die  landlord  in  the  mean  time.   When  Mr. 

Gmrriir      Leslie  otkrtd  to  execute  the  contract  if  anybody  would 

•*.  come  forward  on  the  part  of  the  infant,  his  friends  ought 

imtSff&p'    -immediately  to  have  acceded.    Mr.  Leslie  is  not  to  be  bound 

after  a  lapse  of  twenty  years,  to  execute  this  contract  at  the 
election  of  the  party,  when  there  are  no  assets  to  make 
good  the  stipulation  on  the  part  of  the  original  tenant :  even 
if  there  were,  those  in  possession  of  the  assets  ought  to  have 
come  forward  before. 

But  as  to  the  uncle,  Griffin^  his  lordship  held  that  the 
lease -made  by  Leslie  to  him  must  be  decreed  a  trust  for  the 
benefit  of  the  plaintiff.  The  ground  of  decreeing  renewals 
by  trustees  to  enure  to  the  benefit  of  the  infant  is  public 
policy, (a)  to  prevent  persons  in  such  situations  from  act* 
ing  so  as  to  take  a  benefit  to  themselves. 

(a)  VicL  Bluetts  v.  Millet,  7  Bro.  P.  C  120. 


The  decree  directed  that  u  as  to  defendant  Leslie,  the 
"  bill  should  be  dismissed  with  costs :  and  as  between  the 
u  other  parties,  declared  that  said  Maurice  Griff n  ought 
"  to  be  decreed  to  have  become  a  trustee  for  the  plain- 
44  tiff  of  the  lease  of  the  1st  Aug.  1778,  and  the  renewal 
44  thereof  obtained  from  the  defendant  Leslie  in  1792,  and 
44  that  plaintiff  is  entided  to  the  full  benefit  of  such  leases 
*>  and  renewals,  and  the  possession  of  the  lands  comprised 
44  therein ;  and  directed  an  injunction  forthwith  to.  issue 
44  to  put  him  in  possession  and  quiet  him  therein;  And  an 
44  account  against  said  Maurice  Griff n  on  the  foot. of  the 
44  rents  and  profits  of  the  lands  comprised  in  said  lease,'  and 
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**  of  what  he  made,  or  without  wilful  default  might  have        J-fiOAr-* 

"  made  while  he  held  said  lands  under  the  contract  entered      Gru  fin 

44  into  by  defendant  Leslie  with  plaintiff's  late  father,  or     -      ?-.  ,- 

u  after  he  obtained  the  lease:  and  a  like  account  of  what   ■ 

44  has  been  received  by  the  defendant  Mary  Griffin  since 

44  the  death  of  Maurice.    The  master  to  allow  the  estates  of 

44  Maurice  and  Mary  Griffin  respectively,  for  all  expeodf- 

44  tures  in  procuring  said  lease,  or  otherwise  an  the  premises : 

44  and  unless  Mary  Griffin  should  admit  assets  of  Maurice  to 

44  answer  what  shall  appear  chargeable,  it  directed  an  ac- 

44  count  of  his  personal  estate.    The  costs  so  far  as  respect* ' 

44  ed  the  account  against  Maurice  Griffin's  estate,  to  be  paid' 

41  out  of  his  assets ;  as  to  the  rest  of  the  suit,  no  costs." 

Reg.  Lib.  xlix.  495. 


KENNEDY  ».  DALY. 

March  5. 
^rt/20,24. 

MARINUS  JAMES  KENNEDY,  a  person  professing  ***  ?'  *f  17t 
the  popish  religion  died  in  the*  year  1 763,  seized  in  fee  of  aitS^'on^his 
several  houses  &d  premises  in  the  cjty  of  Dublin,  .and  ^J****'  m 
also  of  the  towns  and  lands  of  Rowlagh  and  Rahean  and  "  to  convey  to 

"trustee*  in 
"  strict  settle* 
"  inert,  in  ease  he  should  at  any  time  thereafter  during  his  life  be  qualified  by  taut  so  tod*  .•" 
In  1778,  he  becomes  qualified  by  law  to  carry  these  article*  into  execution.    The  lands 
held  not  to  be  specifically  bound  by  these  articles  until  1776,  and  therefore  judgments 
subsequent  to  1764>  but  before  1778,  were  prior  liens. 
-*  A  decree  Obtained  by  fraud  and  imposition,  shall  have  no  effect 

K;  Fine  and  non-claim  by  a  trustee  to  a  person  having  notice  of  the  trust,  shall  not  bar  the 

cestui  que  trust. 
■p  ^Apip&tn^gkctinStotake  the  oaths  prescribed  by  the  statute  17 &  18  Ceo.3,  c.49,  with* 

_  ?  in  six  nranths,  &c.  was  not  protected  by  that  statute  from  a  protestant  information,  nor 

;''  enabled  to  sue :  but  the  consequences  of  such  neglect  are  removed  by  statute  33  Geo. 3, 

e.  21*  upon  his  performing  the  requisites  therein  mentioned. 


J5«  CASES  IM  CHANCERY. 

1804.       part  of  CUndattin,    in  the  county  of  Dublin,  {saving 


"  HWRDT     ustie  Thomas  and  Waller  Kennedy;  upott  his  death,  7**- 

v.  ffM»  is  bis  eldest  son  and  heir  at  law  possessed  himself  of 

PAt*'       said  estates,  and  acted  and  was  considered  as  the  sole  owner 

thereof,  Walter  never  having  set  up  any  claim  under  the 

gavelling  clause  in  the  stat.  2  Amu    By  articles  of  theW 

Aug.  1764,  made  previous  tor  the  marriage  of  Thomas  Ken" 

nedy  with  Frame*  Fergus,  between  the  said  Thomas  of  the* 

first  part,  Mary.  Fergus,  widow,  and  France*  her  daughter 

of  these  tonipmrt,  acad  Walter  Kennedy  zhd  Thomas  Daktet 

the  third  part,  it  WasagreexL,  u  That  in  case  the  said  The- 

44  mas  should  at  any.tinie  thereafter  during  Iris  life  he  en* 

44  abled  and  qualified  by  law  so  to  do,  he  would  by  good 

44  and  sufficient  conveyances  in  the  law,  grant-and  convey 

(<  all  his  real  estate  to  said  trustees  and  their  heirs,  in 

44  trust  for  the  use  of  himself  and  his  assigns  during  his 

44  life,  without  impeachment  of  waste,  with  remainder  to 

44  trustees  to  preserve*  contingent  remainders ;  and,  subject 

a  to  the  dower  of  Franeee,  wmamdei  to  their  first  and 

a  every  other  son  in  tail,  remainder  to  the  said  Thomas ,  his 

44  heirs  and  assigns  ;"  and  it  was  also  agreed  that  Thomas 

should  have  a  power  to  charge  said  estates  with  1 ,000/.  for 

younger  children :  said  Thomas  further  covenanted  "  that 

44  until  he  should  be  qualified  by  the  laws  of  this  country - 

"to  make  soth  setdement,  he  would  not  do  any  act  where- 

a  by  hi*  said  estates  should  be  incumbered  or  otherwise 

u  hindered  or  prevented  from  descending  to  die  issue  male 

44  of  said  intended  marriage;  and  that  he  would  before  the 

44  end  of  one  year  remove  all  legal  bars  that  might  obstruct 

"  said  Frances  in  recovering  her  dower,  which  should  be 

44  at  least  1SOL  sterling, per  annum*"   The  fostnne  of  the 

said  Frances  was  by  said  articles  agreed  to  be  settled,  and  " 

(amongst  other  things)  1,000A  part  thereof,  was  to  be 

paid  to  f  aid  Waker  Kennedy,  as  a  provision  far  him ;  which 

sum  Walter  received ;  tnd  be  was  an  executing  party  tb  the 
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anklet :  the  marriage  topkdfect  and  the  article*  w*re*e<    *  - l#df< 
gistered  on  the  4tkAugi  17G4w    There  wm  issue  of  the(    keb^^ 
marriage,  theplaiatifls  James  Mxrhms  and  Mabariu*  John* 

ACWWatfw 

At  die  time  of  the  death  of  Marittu*  James  Kennedy,  tho 
estates  wejre  subject  only  to  one  judgment  of  7QOL  ot* 
tained  by  Mrs.  Elizabeth  Clarke ^  which  became  vetted  in 
2*An  FuUam:  but  Thomas  and  Writer  having  after  the  mar-* 
riage,  improvidemly  contracted debt^for  meet  part  ofwhid* 
they  had  executed  their  joint  aAd  several  bonc^  on  which* 
judgments  had  .been  entered ;  and  having  disagreed  as yar 
die  propordonsof  aaid  debts  to  which  they  Were  respectively 
liable,  Water  filed  his  biH,  hi  177%,  lor  a  partition  of  his  • 
father's  estates,  grounded  en  the  then  eltieting  laws  against 
the  growth  of  popery ;  and  Thomas *  having  answered  and' 
tied  a  cross  bill,  several  adverse  proceedings  were  had  from 
thence  until  1780,  when  their  differences  were  accommo- 
dated, and  a  decree  for  a  partition  had  by  consent  of  Th6~ 
mas  pursuant  to  which  the  county  of  Dublin  estates  were 
allotted  to  Thomas,  and  die  city  estates  to  Welter.  •     ■•  **  ' 


♦» 


In  the  mean  time  several  of  the  creditors  had  sued  ott 
custodtams,  and  particularly  Ignatius  Pur  cell,  whosuofrout 
the  first  custodiam  and  got  into  possession  of  thewhefe 
estate :  and  James  Farrell%  who  had  obtamcAt#6rjodg*ietit4, 
in  HiL  1773,  having  employed  the  defendant,  #****  -Q*# 
a*practicing  attorney,  to  recover  die  amonftt,  he  had  prok 
ceeded  to  issue  executions  thereon* 

For  the  purpose  of  extricating  themselves  from  these  em- 
barrassments, Thomas  and  Walter  Kennedy  conceived'the 
design  of  procuring  a  sale  of  ffae  estate  discharged  of  the 
articles  of  Aug.  1764,  for  the  payment  of  their  own  debts ; 
and  with  this  view  they  hid  a  case  before  Dr.  HadcliJ]  a 
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K04/       gentleman  of  eminence  at  the  bar,  forTiis  fedvtce  how  far 

Kiknedt*    t^lcsc  art^c^es  WcT*  a  charge  on  the  estate,  and  whether  they 

v.  would  preclude  a  sale  for  the  benefit  of  the  judgment  ere- 

m  flfAtsh__  ditorg  of  T/iamas  and  Jfijfojv    fhe  opinion  given  by  Dr. 

tiadcHjf  on  this  case  was,  that  the  judgment  creditor  of 
Xdrimts  James  Kennedy  (the  father  of  7X0mnt  arid  Wakerj 
h*d  a  right  to  a  sale  for  his  benefit,  and  that  the  judgment 
creditors  of  Thomas  and  fTator «  previous  to  the  statute,  of 
1776(0)  were  also  unaffected  by  the  articles  (upon  this* 
howevet  he  expressed  some  doubt)  ?but  he  advised  a  bill  to  be 
filed  by  a  judgment  creditor  of  their  father  on  behalf  of. 
himself  and  the'  ttfiieV  judgment  creditor*,  aswcH  of  the* 
father  (if  any)  *sv¥JTHoinas  and  Waiter,  tdtake  the  opinion  - 
ofthecouTtonfliepoirit^andprayirtgasale  f6f  satisfaction  of 
their  demands.  -  A  meeting  df  the  creditors  was  had,  arid ' 
this  opinion  laid  before  them.    The  defend  tot,  Daty*t-: 
tended  w'FarreiPs  attorney,  and  assisted  Thomas  and  Wat> 
ttr  in  prevailing  on  the  creditors  to  come  into -these  t4rms  i  * 
audit  Was  stipulated  that  Thoma*  and  Wattir  should  be  si-  -' 
lowed  a  maintenance  of  100/.  per  annum  each,  and  that 
their  persons*  should  be  free  from  arrests  pending  die  suit* 
Fidkmi  feavtng  refused  to  permit  the  suit  to  be  carried  on  in 
his  rirfnfeV  Forfeit  Wis  induced  to  take  an  assignment  of  his 
jtfdgi&ents*  and  the  Mil  was  filed  in  'the  Exchequer,  in  his 
naihe<{A%  beirig-his  solicitor)  on  the  13th  May,  1782, 
againttL  7%e?>taw  Kennedy  and'  Frances  his  wife  and  their  chil- 
dren, the  prfcsentpkihtiffs,  (who  were  then  minors  of  ten- 
der years)  "knd  against  Walter  and  his  wife  -and  children, 
against  the  personal  representative  of  Marinas  James,  and 
the  trustees  in  the  marriage  articles  of  Thomas,  and  against 
Ignatius  Purcett  and  others*;  suiting  the  decree  and  paHition, 
the  assignment  of  Fullam'n  judgments  to  Farrdl  and  his  '  - 
judgments,  and  the  several  other  judgments  which  had  Bete v  ' 
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against  Thomas  and  Walter,  aad  that  Fatr.cU*** 
Unable  to.  recover  hia  demands  by  reason  of  the  custodijun* 
obtained  by  Purcelif  and  that  there  was  no  means  of  raking 
or  satisfying  said  several  debts,  without  having  a  sole  of  said 
estates  or  a  competent  part  thereof;  and  praying  that  Jtorrf 
and  the  other  creditors  might  be  relieved,  and  an  account 
of  the  debts  and  incumbrances  affecting  the  respective  es- 
tates of.  Thomas  and  Walter  and  that  all  the  creditors  might 
come  in,  and  that  a  competent  part  of  said  estates  might-be 
sold  to  discharge,  as  well  the  judgments  against  Marina* 
James  the  father,  as  against  Thomas^vmd  Walter.    On  the 
19th  June,  1782,  Thomas  put  in  an  answer  in  the  name  of 
himself,  hiswife  and  sons,  which  Doty  consented  to  receive, 
without  oath ;  and  Thomas  and  Waiter  also  put  in  an  ami^ 
cable  answer  for  Thomas  Dak/*  surviving  trustee  in  the  ar- 
ticles of  1764  without  his  consent,  and  without  his  having 
any  notice  of  the  suit ;  issue  was  immediately  joined,  an 
order  was  obtained  by  consent  for  liberty  to  prove  exhibits, 
(among  which  were  the  articles  of  Aug*  1764)  and  that 
all  the  defendants  should  appear  gratis  at  the  hearing.    The 
cause  came,  on  to  be  heard  as  a  short  cause,  on  the^dJfrAy, 
1782;   the  articles  of  1764  were  proved  and  entered  at 
readr  and  a  decree  was  pronounced,  referring  to  the  cj^ef 
remembrancer  to  take  an  account  of  the  debts  affecting  the 
estate  of  Marinas  James  Kennedy  at, the  time  of  his  death* 
and  of  what  was  due  to  FarreU  on  the  foot  of  the  judgpre&t 
assigned  to  him,  and  also  on  the  foot  of  the  judgments  ob- 
tained by  htm  against  Thomas  and  Walter  Kennedy,  and  of 
what  wasdueto^Tutfjfis  PurceU;  and  thatthe  several  cred- 
itors  ofMarinus  James,  Thomas  and  Walter  Kennedy  should 
be  at  liberty  to  come  in  and  ascertain  their  several  demands : 
but  the  decree  did  not  direct  an  account  of  the  real  or  per* 
sooal  estate  of  Marinas  James*  -  The  parties  proceeded  be- 
fore the  officer ;  FarreU  proved  not  only  the  judgment  as- 
signed to  him,  but  Ansa  which  be  had  obtained  against 
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,7*A^W>d JWx/fer  ;  ^iftcrfatoasMthf *^ 

4**Ut?ra<o£  TWicr*  and  Waiter,  to  the  number  of  thwtji, 
fiqtote4lb«jr  demands*. 

mending  th*  aecajnt,oo  tfiefchof  Ji**  178*3*  Gafy  ami 
tfarfiUmM*frQM1*a*lbe  ft*  of  /lsrretf '«  several  d*- 
ffpndsw  cast*  *c.  a^4  ^r«// *pp^ai^  thereon  to  Ik  e^ 
jtkfedt*  <fce«i»crf  l^MMl  IQr*  te.awpted-PcAj's  nflfc 
fer  that  smn  payable  » twelve  months*  haftdtd  him  over  ail 
the  securities  and  pm  *wi  liberty  *o ^rocted  in  hiMW* 

Oft  the  huh  Jui&  i?83.  tbemastar  mafcfcis  &tpvit,*tafr- 
dag  that  the  judpaapt  obtained  by  £•  C/oufcr  w  fte  aoly 
judgment  debt  affecting  Aft  astotc  of  Mtrima  &<&*•*  W 
sfbkk  theiejimdiftJor^rittcigtl^  the  mk 

of  filitg  the  biH*  DP  jnere  than  990/*  bat  that  th*  ttbfr 
incumbrances  MiQttfttedto  lO^ppOA  i*»  ef  qrption  tmMg 
taken  to  tbi*  report  by  Thome*  and  Wstar  Ktmtmhji  it  mm 
confirmed,  and  the  cause  was  act  dovm  and  cjo*  on  to  b* 
heard  as  a  short  cause  on  the  23d  y*^t  1783  i  byt  thwgb 
coimael  on  behalf  of  Tfomot  and  Walter  Ktmc4y  confirmed 
tft  fedetra*,  ahe  cot^  entertaining  doMbts  astp  the  propriety 
#f  making  the  deerec  sought  ordered  the  cause  to  be  ttaiMk 
posad  imp  th*  list  of  long  causes.  It  cane  on  accotdiagly 
to  be  heard  as.  a  Jong  cause  on  the  ITthJfov*  1783,  what 
the  court,  having  been  furnished  with  copies  of  the  art* 
cles  of  Aug*  1764,  ordered  that  the  report  should  be  sen* 
back  to  the  <offieer,  and  that  Farrcll  should  be  at  liberty  to 
rehear  the.  cause*  The  officer  having  refuted  to  report  am* 
eerniag  the  real  or  personal  estate  of  Marinus  Jame^  these 
being  no  direction  for  that  purpose,  Jiahf  set  doprx^  thffausj 
again,  for  hearing  on  the  25th  of  Feb*  1784,  bpfc  bftriUf 
been  irregularly  set  down,  it  was  atruck  out  of  the  list,  and 
than  Jbahf  obtained  an  order  fpr  .a  rehearing:  qpgn, wliffa 
an  the  15th  May,  1784,  it  Wan  Offered  that  Fqf*vV  stolid 
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be  at  SheTtjr  to  amend  die  decree,  and  the  dfiMF^was 
directed  to  take  an  account  of  the  real  akid  persoai&ttttite 
of  Marinus  James,  and  the  value  thereof*  On  -flfe*  tflfr 
June,  1784,  the  officer  reported  that  Marinus  James  did 
not  leave  any  personal  estate',  but  thai-he -was  aeizedTm~fee 
of  the  estates  before  mentioned  \  ■  the -county  of  Dubtm 
estate  being  of  the  atonal  v&hie*>f  210/.  and*  tlifc  city 
estate  of  416/.  t  that  iWflrtfit/#y«m^dtedsftfa|^Wid  that 
Thomas  and  Walter  hit  only  issue  «feo  professed  th*  popish 
religion ;  and  they  not  having  0of&fari*%dt*tbe  established 
religion,  that  the  said  estates  became  of  the  nature  of  ga- 
velkind and  parable  between  Thomas  aid  Jtfstorr :  the  re- 
port also  stated  the  hill  filed  for  a  fMfftofeft,  th*  deQ*e 
thereon^  the  partition  that  faftd  takesipiace,  afcd  that  Thomas 
and  Watterwe**  seized  aad-pgystastid  of  the  respective  Es- 
tates thereby-  allotted  to  them.  ©ft  thU  report  the  cause 
ctme  on  to  be  finally  heard,  on  the  19th  June,  1784,  when 
the  bill  was  dismissed  as  to  Ignatius  PurceU,  and  as  to*  the 
trustees  fcs  she  marriage  articles  of  Thomas  and  Walter,  and 
as  to  the  personal  representative  of  Marinus  James  t  and  the 
court  decreed  that  FarreU  was  entitled  to  the  snm  reported 
due  to  him  as  assignee  of  the  judgment  obtained  by  .fit 
Clarke,  and  that  in  default  oi,  payment  in  three  months,  a 
moiety  of  said  lands  should  be  sold  to*sati*fy  said  judgfanenc, 
ike  surplus  money  to  be  paid  Thomas  and>0faft*r*m  their 
making  a  good  title  to  a  purchaser*  .  ' 

* 

.  Mr*  /?^fcrt fi*Vi^*Vy,  who  had  hitherto  aeted  in  the  causes* 
solicitor  for  the  defendants  .Thomas  mAJValttr  Kennedy  and 
theif  wives  and  children,  now  ceased  to  be  further  concerned 
tor  them }  notwithstanding  which,  Dafy  continued  to  serve 
the  orders*  &c*  which  were  had  in  the  cause,  oft  Bfoseley; 
ftnd  also  served  him  with  a  copy  of  the  decree,  the  latter 
part  of  which,  directing  the  surplus  to  be  paid  to  Thomas 
hnd  Walter,  was  not  warranted  by  the  notes  at  the  hearing, 
Vol.  I.  3A 
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1 0R4*        and  was  charged  to  hayebeen  fraudulently  added  by  DoJy,  in 

K  k  u  t;  *  c  x    wk*  *° jcrcatc  *  f UQd  f°r  payment  of  the  judgments  which 

V.  JTarrW/hadobtained  against  Thomas  sod  Waktr  Kennedy  and 

— ***^i  ■  ■   had  assigned  to  him,  and  which  were  not  included  in  the 

decree. 

In  July,  1785,  the  Janda  of  Rowlagh  and  Rohean*  (conr 
mining  101  acres,  which  wen:  then  let  at  a  law  rent  on  a 
lease  prhich  had  only  nine  years  to  sun)  went  set  up  to  sale 
under  the  decree,  and  Daly  was  declared  the  purchaser  at 
2,400/.  which  appeared  to  be  less  than  the  value*    The  con- 
ditional order  to  confirm  the  sale  was  served  pn  Blakeky  in 
November,  1785,  and  though  Blakeky  returned  the  older 
with  a  notice  that  he  was  not  solicitor,  Daly  procured  the 
order  to  bp  made  absolute.     Themae  and  Wakcr  Kennedy 
with  the  assistance  oiDaly  then  preceded  to  settle  with  their 
creditors,  and  having  effected  a  compromise,  by  means  of  a 
aalc  of  the  city  estates  allotted  to  Wabery  Daly  in  July* 
1 78$ j  served  notice  on  Blakeky  of  an  application  to  oblige 
the  chief  remembrancer  to  execute  the  fbed  of  conveyance  ; 
>ut  Bfahdey  having  informed  the  court  that  he  had  long 
ceased  to  act  as  solicitor,  and  the  court  thereupon  having 
refused  the  motion,  anile  wqs  obtained  appointing  Ma,  Epan* 
jsolkatprfor  the  defendants,  and  then  Daly  obtained  an  or- 
der in  pursuance  of  which  the  chief  remembrancer  con- 
veyed to  him,  and  an  injunction  issued  under  which  he  ob- 
tained possession,  and  continued  in  possession  until  a  receiver 
was -appointed  in  this  cause*    The  conveyance  recited  that 
1,501  L  19*.  &/•  had  been  paid  to  Far  relit*  the  sum  due  to 
•him  far  principal,  interest  and  costs,  and  that  the  surplus  of 
898/.  had  been  paid  to  Thomas  Kennedy  ;  but  in  fact,  the 
sum  of  1 ,143/.  only  was  due  to  Farrell  for  principal  and 
interest  on  the  foot  of  E.  Clarke's  judgment,  and  a  sum  of 
3M&  was  added  thereto  for  costs  charged  by  Daly  as  hav- 
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tag  been  incurred  in  presenting  the  cause :  attd  aitfaragh  _J<K>*{ 
Thomas  had  signed  a  receipt  for  the  898/.  ^et  tn  fact  he 
did  not  receive  any  part  of  it,  but  it  was  applied  by 
Dahj  iff  discharge  bf  the  judgments  obtained  by  FatrHl  tfrtd 
the  costs  thereon,  though  such  judgments  were  not  inducted 
in  the  decree.  There  was  also  introduced  into  the  con- 
veyance a  covenant  on  the  part  of  Thomas  and  Walter  Ken- 
Hetty  that  they  and  their  respective  Wive*  should  levy  a  fine 
sur  cognisance  de  droit  come  ceo  of  the  said  hftds  Which  waif 
to  enure  to  the  use  of  Daly  his  heirs  and  assigns,  and  wfcidi 
1ras  accordingly  levied  in  TriMty  Term  1790. 

Walter  Kennedy  died  in  1790,  and  *Thbmas  Kennedy  died 
on  the  9di  off  Aprils  f  791,  hastate,  Without  having  e*0- 
euted  any  Settlement  pursuant  to  the  articles  of  Aug.  17<Ml,« 
leaving  Frances  his  widow,  Jame*  Martrins  hi*  eldest  <tott 
and  heir  at  law,  and  Macarivt  John  his  only  other  sufvivtag 
issue,  *ho  tf  ere  then  wkhin  the  age  of  twenty-one  years,  few 
had  since  attained  their  full  age,  and  had  taken  the  oath$antf 
performed  the  requisites  to  entitle  themselves  to  the  benefit 
of  the  tews  made  for  the  relief  of  his  majesty's  sitbfects  prd- 
Jessing  the  Roman  Catholic  religion.  As  toati  a*  they  b£* 
eatne  apprized  of  the  circumstances  of  the  caste' tffcybp* 
phed  to  Dakf  to  re-convey  to  die  trustee  in  the  ai*lcW#f 
1764;  offering  to  pay  si  moiety  of  E.  Cktrkf*  jtfdg**«tt  »!• 
the  costs  of  obtaining  the  decree,  or  proposing  an  aYBkftNMtiy 
whicb  being  refused,  a  biH  was  filed  on  the  26th  ij/tOflt;  VW&i 
by  Frances,  James  Marinus  aid  Macarius  Jdkh  fgathft 
Daly  and  others  stating  the  several  transactions,  and  insist- 
ing on  the  benefit  of  the  statute  17  and  18  Geo.  3,(a)  anil 

(a)  c.  49,  «.8,  whereby  it  is  enacted,  "  that  all  persons  deriving 
<(  under  settlements  made  upon  marriages  or  other  valuable  con- 
*  side  ration  by  papists  in  possession,  shall  have,  take,  hold  or  enjoy 
(*  the  same,  as  if  the  acts  of  the  2d  and  8th  of  Q.  Anne  or  any  thing 
"  therein  contained  had  not  been  made ;"  See  stat  2  Ann,  c.  6,  & 
8  Ann.  c.  3. 
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1804.        cRargtttgtlwMfcetdecrM  of  the  19th  Jutt^  1*64*  liad 

Ekm MiDti    obtained  by  fraud ;  and  praying  that  the  defendant  state 

v.  bepreetuded  from  setting  up  the  same  in  bar  of  the  relief 

—       T'    m.  sought  by  the  plaintiffs  ;  that  the  conveyance /executed  an 

MMdffin  Jtdy  1786  might  be  declared  fraudulent  and  void  y 
that  the  plaintiff*  should  be  decreed  entitled  to  the  foil  ben> 
efit  of  the  ankles  of  3d  Aug.  1764,  and  that  the  fine  should 
be  deemed  to  have  been  levied  im  trust  for  plah*iffe :  And 
that  an  account  should  be  taken  of  what  was  due  by  plamftift  to 
I)aly  on  the  foot  of  E.  Clarke**  judgment,  and  of  the  rents 
and  profits  which  he  had  or  without  wilful  default  might 
have  received  out  of  said  lands,  the  same  to  he  applied  tp 

%  pay  off  the  interest'  and  principal  of  said'  judgment  debt, 

and  the  surplus  to  foe  paid  to  plaintiffs  or  to  tfcetfrtistee  ttr 
the  articles  of  1764 ;  and  that  the  plaintiffs  or  such  of  them 
sis  should  be  entitled  should  be  decreed  to  the  possession  6f 
said  lands,  they  offering  to  pay  any  balance  that  shbtold  ap* 
pear  due  to  Daly  with  reasonable  costs  of  obtajrimg  said 
depfjee* 

*   1 « 

.  -  Daly  insisted  by  his  answer  that  in  the  management  of  this 
attit'idstkiited  by  /We// he  had  acted  merely  as'hia  soKcta** 
alld  nbtcfellttaivety  with  Thomas  and  Waktr^  who  were  4i* 
ritcWd  by  Ihetr  own  counsel  and  solicitor.  That,  with  respect 
tMhe  charge  of  serving  orders,  &c.  on  Blakcley  after  he  had 
ceased  tfr  be  solicitor  for  Thomas  and  Walter,  he  was  under 
]he  ntceflbity  of  doing  so,  it  not  being  in  his  power  to  hare 
another  solicitor  appointed  for  the  defendants  ;  but  that, 
knowing  that  Blakeky  and  his  clients  had  disagreed,  he 
*1  ways  took  care  fo  serve  such  orders,  8tc  upon  Thomas  and 
Wcdttr  also,  until  they  appointed  another  solicitor.  He 
denied  having  with  a  fraudulent  intent,  or  at  all,  made 
Up  the  decree  of  19th  June^  1784,  as  charged,'  the  same 
having  been  perused  and  approved  by  counsel;  and 
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insisted  that  he  had  gtaea'fr  fair:  price  for  Ihe JUndtw  nHfe 
stated  thqt  he  had  made  leases  of  the  premise*  ft*  livo*xto 
ftewabk  for  ever,:  (and  as  to  Hie  leasees  they  wei«tt6tj**dc! 
parties,  nor.  was  it  pretended  that  they  were  privy  to  any 
fraud) :  And  .he  relied  upon  the  fine  and  his  seisin  undefc 
it,  and  the  non-claim  from  the  time  of  the  death  of  TMma* 
Kcnntdy  (the  plaintUfe  being  under  no  incapacity):  .and 
ptayed  the  benefit  thereof  in  as  ample  manner  as  if  the  same 
had  been  pleaded. 

For  theplaint  iffs,  %bc  MUtney  Genprqf,  MuBurston,  Mr* 
FitpgfrpldiM.T.  Motion  and  tyfr.  hachcy  contended,  that  the 
articles  of  17^4  were  a  specific  lien  upon  the  land,  and  thatj 
^V«y  person  thereby  covenanting  to  mpke  a  settlement  be- 
came in  jthe  contestation  of  a  court  of  equity,  a  trust*** 
fe  tta  strictest  sense .  of  the  word*  Lc  Gard  v.  Hodg^  1 
Fff •  Su**  *W*  Nor  U  tfcis  construction  .inconsistent  with 
tl}e  popery  laws ;  for  this  being  vonly  a  covenant  to  execute 
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a  future  settlement,  in  case  the  party  should  have  4  rpgblt 
it  would  not  create. a  discoverable  interest*  If  then  these 
articles  were  a  lion  upon  the  land,  they  bind  Jt.ineqqity 
against  subsequent  judgment  creditors.  F^nch  y.  J*or4if*fo? 
chekecL>  1  P.  Wm*.  277.  A  judgment  xredUori^P^tr  cpfts 
tidered  to  contract  specifically  for  the  sqpm^y  0f  {hqjggdf 
£roce  v.  D.  of  Marlborough,  2  P.  Ww*  mtyVibevfefii 
tftese  articles  having  beep  registered,  acquire  |he*ety  :*#«-> 
cedence  against  j subsequent  judgment  creators* >  though  obh 
taining  a  lien  upon  the  legal  estate.  D.  of  Chantfaisv? 
&rownlow,  2  Ridgw.  P.  C.  345.  But  at  all  events,  from  th<s 
time  of  passing  the  act  of  1778,  these  article*  must  he  held 
to  have  bound  the  lands ;  the  words  of  that- act  are, "  that  all 
*4  persons  deriving  under  settlement  made  upon  marriage  or 
?  other  valuable  consideration  by  papists  in  possession,  shall 
u.  /f  njoy  under  the  same  as  if  the  acts  2d  &  8th  of  Anne  had 
"  not  been  made."  Then  if  the  articles  either  originally  or  by 
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fcrfcedf  this  statute  bound  the  land  *o  ks  to  Atfcft  the  «**' 
gtmi  contracting  parties,  having  the  legal  estate,  trustee* 
far,  the  benefit  of  those  claiming  under  the  contract*  Mr. 
Btdy*  being  a  purchaser  with  fatt  notice  of  these  ankle*, 
must  be  also  a  trustee.  It  is  the  settled  doctrine  of  the 
eouit  that  a.  conveyance,  in  Whatever  fbtm,  whether  bf 
lease  and  release  or  by  fine,  taken  by  a  purchaser  with 
!KiUcc,fromatnistee4dot8notbartherr»<arytte  trtmt  WU+ 
kughby  v.  WiUoughby,  1  T.  7?,  770.  The  person  taking 
with  notice  of  the  trust  becomes  himself  a  trustee;  the 
legal  estatfe  passes  by  the  fine\  but  the  trust  still  attaches  to 
it.  There  is  do  difference  in  this  inspect  betweeW  4  Ad6 
And  any  other  species' bf  assurance*  It  is  tquiQy  Wftftifrihe 
controul  of  a  court  of  equity ;  not  by  fretting  dsilW  flta? 
fine,  bus  by  datreemg  the  purchaser  W  be  i  ttastee  ft* 
those  to  Whotn  in  coiteeicaee  the  estate  bdtags.  TlkifrNfrtt 
the  deotrine  as  to  tttar  it  common  l*w,  whoever  tsttfc  frttrt 
the  feoffee  #o  twei,  with  Mdeet  beesfae  seized  t6  th*  saftk? 
Uses,  jP&tta/.  SSI  9 1  C*  1S2.  The  *oii*daltn  c*btfdit>{*» 
fate  here*  as  the  estate  was  not  displaced.  The  parties  to  the* 
fine  being  looked  uport  as  trustees,-  their  title  Wa*  ritit  eriM 
verse  t&tbefkle  of  their  ee*tn$fui  Irtmts,  aftd  of  eottfse  the 
neiwckuto  dees  not  operate :  Bovcy  v-  Sntith>  %  Chi  <%s#. 
19tY&'&  *  Frro.6€>;  Stity  v.  Lord  Wtoatof,  S  j(ti<  6*1  ? 
AMft  v*  Attend  3  Jrt.  *63 ;  9  Cruise'*  Dig.  409,  480} 
Lord  JRomfcet  **  Lord  Wtkdstr,  £  Km.  488 ;  Safer  t*  /Wl^ 
cAtfrrf*  3  A*.  MT  >  Girt.  ^r.  ifodt*  01,  63. 


As  to  the  proceedings  in  the  court  of  Eftcheque*,*  it  wa4 
contended  that  the  coon  meant  only  to  decree  a  sale  for  the* 
debt  of  the  ancestor,  but  that  the  decree  for  that  pa*t**e  w*J 
fraudulently  carried  into  execution,  in  pursuance  of  th£ch4gi- 
nal  contrivance  to  defeat  the  articles:  that  there  Watt  a  clear 
misapplication  of  the  surplus  after  payfoent  of  the  debt ;  aftdf 
that  the  decree  was  made  use  of  an  a  covet  to  defeat  the 
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rights  of  ike  plaiatiiFs,attd  put  into  the  poekete  of  IWkJtorodt  teoi. 
TJiemai  Kewudy-  and  their  personal  creditors,  the  value  of 
the  surplus  of  this  estate  :  that  Jfr.  Daly  was  coouaant  of 
and  aporty  to  all  these  frauds  from  their  commencement, artd 
Ipd  availed  himself  of  his  situation  to  get  a  bargain  of  the 
lands,  and  that  upon  the  whole  he  could  not  therefore  omul 
himself  .of  that  decree  in  the  way  in  which  an  ordinary 
purchaser,  coming  hi  fairly,  might  perhaps  bare  done.  (The 
facta  upon  which  this  part  of  the  argument  was  founded 
are  fully  stated  and  observed  upon  in  the  ji 


.  For  the  defendant  the  SoHotior  6m*rat,  Mr.  Smtrin,  Mr. 
Pontonky,  Mr*  Macartney,  Mr.  Ball  and  Mr.  &  Ball,  in* 
stated  that  the  articles  of  1764  were  designed' as  an  era* 
siqn  of  the  then  emisfiag  laws,  and  made  in  contravention 
of  the  spirit  and  policy  of  those  laws,  and  were  thereieva 
e  milled  to  30  favour ;  thai  at  most  they  could  only  operate 
aa  a  personal  covenant,  and  could  not  afeet  the  hrada  to 
the  prejudice  of  fair  creditors  who  obtained  e  legal  Jiem 
At  all  events,  the  judgment;  creditors,  prior  to  177$,  had  * 
clear  sight  so  have  their  lands  sold  for  their  benefit  discharged 
*f  these  artklea ;  and  this  was  the  object  of  the  bill  in  the 
{Exchequer ;  and  although  the  decree  obtained  tbtseupe* 
mjgtg  not  haye  been  as  formal  and  correct  as  it  should  have 
been,  it  would  be  too  much  at  this  distance  of  time  to 
treat  all  these  proceedings  as  a  nullity,  to  the  prejudice  of 
this  defendant'  who  was  a  purchaser  under  the  decree. 
JHckmondv  Taylor*,  1.  P.  Wms*  756.  It  has  been  always 
conceived  in  this  country  that  a  decree  lor  a  sale  bound  all 
equitable  rights  of  the  parties  to  the- decree;  and  thevcrr- 
«umstaaaes  in  the  case  shew  dial  no  fraud  was  designed 
to  be  practised  by  that  suit. 


.  PPPB  *fe  opfiitfipji  of  fte  foe  and  non-ckim  gwy 
.WHO*  *#  \\  1»4  neyer  been  decided  &at  the  ptfe  wl»4* 
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prevents  a  fine  and  non-claim  barring,  as  between  an  express 
trustee  and  cestui  que  trust  was  applicable  to  a  trustee  who 
is  such  only  by  implication ;  as  where  a  party  covenants  to 
fconvey :  nor  has  it  been  decided  that  a  purchaser  from  him 
by  line,  though  having  notice,  cannot  protect  himself  by 
-five'  years  non-claim.  This  is  not  like  the  cases  put  of  a  fine 
by  a  tenant  in,  possession -continuing  to  pay  his  rent,  or  by  a 
mortgagee  in  possession  who  receives  the  rents  upon  the 
ground  of  the  contract  in  lieu  of  his  interest  and  towards 
the  discharge  of  his  debt.  In  these  cases  there  is  a  con- 
tinuing privity.  But  it  is  different  where  the  possession  is 
adverse,  as  where  a  party  covenanting  to  convey  does  not 
convey,  or  conveys  in  opposition  to  the  covenant*  Here  the 
title  of  the  plaintiffs,  if  any,  accrued  in  1791,  and  their 
bill  was  not  filed  until  1799.  If  a  pexson  covenanting  to 
convey  to  particular  uses,  sells  the  estate*  though  with  no* 
tice,  and  those  claiming  under  the  covenant  lie  by  for  twenty 
years  without  any  disability,  it  could  not  be  contended  that 
the  ordinary  statute  of  limitations  would  not  in  such  case 
protect  the  purchaser ;  and  there  seems  no  sound  distinction 
between  that  case  and  the  effect  of  non-claim  after  a  fine, 
which  is  only  a  more  expeditious  limitation,  introduced  by 
the  legislature  for  the  more  speedy  quieting  of  titles  by 
force  of  that  particular  assurance*  Salisbury  v.  Bagoty  1 
Cat*  in  Chan*  278. 


It  was  contended  also  that  the  present  plaintiffs  had  not 
duly  qualified  themselves  so  as  to  sustain  their  suit  under  the 
relaxing  laws.  In  the  statute  17  &  18  Geo.  3,  there  is  a 
proviso  («•  3)  "  that  no  papist  shall  take  any  benefit  by  that 
"  act  unless  he  shall,  before  the  1st  yam  1779,  or  within 
u  six  months  after  any  devise,  descent  or  limitations  shall 
"  take  effect  in  possession,  or  (if  under  disability)  within  six 
tt  months  after  disability  removed,  take  and  subscribe"  cer- 
tain oaths  prescribed  by  ah  act  of  1 3  &  14  Geo.  3,  c.  Z5r 
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To  meeuhis  objection,  couijutl  for  the  plaintiffs  produced  1604. 
tratifcate  frm  <be  rolls  office,  that  the  plaintiffs  had,,  on 
the  20th  April,  If  93,  tpken  the  oaths  prescribed  by  the  sta- 
tute 33  Geo.  3,  c.  21 ;  and  insisted  that  that  agt  ww  m*dt 
lo  takeaway  disabilities  remaining  after  the  act  of  17  fc  IS 
tfe*.  3,  (under  which  disabilities  the  plaintiffs  had  lain,  by 
not  conforming  within  the  time  then  limited) :  and  that  its 
effect  was  to  remove  all  such  disabilities,  upon  taking  the 
oaths  there  prescribed ;  and  that  the  plaintiffs  had  taken  the 
oaths  within  a  'proper  time,  no  particular  time  for  so  doing 
being  limited  hy  this  statute* 


Lord  Chahcelioiu 

In  this  cause,  the  bill  has  been  filed  by  Frances  Kennedy,  j^y  ^ 
widow,  James  Martnus  Kennedy  and  Macarius  John  Ken- 
nedy, the  surviving  children  of  the  said  Frances  Kennedy  and 
of  Thomas  Kennedy,  Esq.  deceased,  against  Qwen  Daly,  who 
claims  as,  purchaser  of  these  lands,  against  the  surviving 
trustee  in  the  articles  of  1764,  and  the  administrator  of 
Walter ,  and  others;  and  the  object  of  the  suit  is  to  have 
the  benefit  of  the  contract  made  on  the  marriage  of  Thtmas 
Kennedy,  on  the  3d  of  August,  1764. 

The  first  question  arises  upon  the  operation  of  that  con- 
tract, the  parties  to  which  were,  Thomas  aod  Walter  Ken* 
nedy,  the  lady  and  her  mother,  and  Thomas  Daly,  who  wkh 
Walter  Kennedy  was  made  a  trustee.  The  father  at  Thomas 
and  Waller  Kennedy,  being  seized  of  a  considerable  property 
in  the  county  and  city  of  Dublin,  upon  his  death,  though 
he  professed  the  Homan  Catholic  religion,  (which  gave  hi* 
younger  son  a  right  under  the  existing  laws  to  claim  n 
moiety*  of  the  estate}  Jytt  Thomas  the  elder  son  had  been 
permitted  to  enter  into  possession  of  the  whole  estate,  and 
to  hold  it  subject  to  a  debt  incurred  by  his  father,  and 
Vo  l.  I.  3  B 
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1804.  which  consisted  only  of  a  judgment  obtained  by  Eliz*  Clarke 
/or  700/.  Under  these  circumstances  articles  were  entered 
into  on  the  marriage  of  Thomas  Kennedy  with  Frances  Fer- 
gus :  the  persons  who  were  parties  to  them  appear  to  have 
been  perfectly  apprized  of  the  effect  of  the  laws  then  in 
force  with  respect  to  the  disposition  of  landed  property  by 
Roman  Catholics,  and  to  have  judged  of  them  with  per- 
fect accuracy  j  and  they  framed  their  contract  in  the  best 
manner  which  under  the  circumstances  thev  could.     With 

m 

respect  to  Walter  Kennedy*  the  sum  of  1,000/.  was  to  be 
taken  from  the  lady's  fortune  and  given  to  him,  which  he 
appears  to  have  been  then  willing  to  accept  of  in  lieu  of  the 
proportion  of  the  estate  to  which  he  was  en  tided.  It  cer- 
tainly was  not  that  which  the  law  gave  him,  for  he  was  en- 
titled to  a  moiety  of  the  estate,  but  it  was  that  which  he 
consented  to  take,  and  therefore,  so  far  as  he  had  any  right 
or  interest,  I  think  he  was  bound. 

The  contract  entered  into  was  not  for  any  conveyance  to 
be  made  at  the  time,  but  that  if  at  any  future  time  Thomas 
Kennedy  should  be  enabled  to  convey  the  estates,  they  should 
be  conveyed  to  the  use  of  himself  for  life,  and  then,  sub- 
ject to  a  provision  for  his  wife,  to  the  first  and  every  other 
son  in  tail,  with  a  power  to  charge  1,000/.  on  the  estate  for 
younger  children :  and  if  he  should  never  be  so  enabled  dur- 
ing his  life,  there  was  a  personal  covenant  that  Thomas 
would  not  do  any  thing  to  incumber  the  estate,  but  would 
suffer  it  to  go  and  descend  to  the  issue  male  of  the  taarriage 
according  to  the  then  existing  laws  of  Ireland*  That  cove- 
nant was  conformable  to  the  then  existing  law,  especially 
as  to  Thomas'*  moiety,  whatever  question  might  be  made  as 
to  Waiter***  These  articles  having  been  entered  into,  the 
marriage  took  place,  and  Walter  Kennedy  received  that  part 
of  the  lady's  fortune  which  it  was  agreed  he  should  get. 
Then  the  situation  in  which  the  parties  stood  was  this  ;  that 
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they  must  rest  on  the  personal  covenant  of  Thomas  and  the        1 804. 
effects  of  it,  for  as  the  law  then  stood,  a  conveyance  could     Kennedy 
not  be  made  unless  Thomas  should  think  fit  to  conform.  *>. 

The  estate  could  not  descend  during  his  life,  and  therefore  _ — t-Iz — 
during  his  life  could  not  be  bound  specifically  by  any  con- 
tract which  he  had  made ;  and  at  his  death  it  could  only 
be  bound  according  to  the  nature  of  the  contract  he  had 
made,  that  the  persons  with  whom  he  had  contracted  should 
take  as  his  heirs*  The  contract  therefore  cannot  be  quar- 
relled with  as  an  evasion  of  the  law,  so  far  as  the  moiety  of 
Thomas  was  in  question. 

Now,  the  object  of  this  settlement  being  to  secure  the  pro-  To  hold  that  the 
perty  as  far  as  the  law  then  in  existence  would  admit,  to  j"*10^  !u^j* 
give  it  any  construction  which  would  have  a  greater  effect,  specifically, 
would  be  to  construe  the  words  against  the  intent  of  the  Je^ntent^of 
parties ;  and  though,  if  the  property  had   not    been    af-  thc  parties. 
fected  by  the  popery  laws,  there  might  be   ground  to  say 
that  the  contract  might  have  bound  more  specifically,  yet 
as  made  with  a  view  to  those  laws  it  would  be  monstrous 
to  say  that  it  should  imply  what  would  defeat  the  articles 
themselves ;  it  is  to  be  observed  that  these  articles  were  im- 
mediately registered,  were  made  notorious  to  all  the  world ; 
and  if  the  parties  had  intended  to  make  this  a  contract  spe- 
cifically binding  the  lands,  that  would  have  been  calling  on 
a  protestant  discoverer  to  overturn  the  title.     All  that  the 
articles  meant  to  say  was,  "  we  will  do  whatever  the  law 
u  allows  us  to  do. "     It  seems  to  be  perfectly  settled,  in 
Howard's  Popery  Cases  Ja)  that  wherever  a  contract  gave 
to  a  papist  an  interest  in  its  nature  specifically  affecting 
lands,  the  law  attached  upon  it  in  favour  of  a  protestant 
discoverer :  therefore  if  these  lands  were  to  be  considered 
as  specifically  bound  by  the  contract,  the  result  would  be, 
that  a  tide  would  be  given  to  a  protestant  discoverer,  which 

(c)  Vid.  Merry  v.  Dunn,  How.  Pop.  C.  91. 
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1804*        was  toe  thing  the  partie*  intieadcd  to  avoid*    The  lander 
Kennedy     therefore  must  be  held  not  to  bespeeifeaHy  bound,  andno* 
v.  thing  but  the  conscience  of  the  party,  so  far  as  his  personal 

»  property^  a&swefiihk  in  «n  Jction  on  the  coVcaaot,  can  be 
considered  as  bound* 

This  applies  to  the  first  patrt  of  the  articles,  which  provide*, 
for  an  actual  conveyance :  with  respect  to  the  second  part 
the  same  reasoning  apptie*;  but  there  the  words  clearly  shew 
that  the  contract  of  the  parties  did  not  affect  the  landa  spe- 
cifically ;  for  the  contract  was,  that  if  the  settler  jTftftmr* 
Kennedy  should  not  be  capable  to  make  an  actual  convey- 
ance, he  should  not  do  any  act  to  prevent  the  estate  going 
a^the  law  would  permit  it  to  go:  now*  thai  being  a  cnn<» 
tract  expressly  in  default  of  a  settlement  being' made,  it 
would  be  extraordinary  to  construe  it  as  if  a  settlement  *we, 
made ;  the  intent  therefore  was  (hi*  the  estate  should-  b&. 
taken  by  descent  and  not  by  purchase.  .  Acaording  to  she 
provisions  of  the  gavelling  law>  it  would  go  among  all  the 
sons,  but  they  would  take  by  descent  a*d  as  heirs;  and 
wherever  a  person  takes  by  descent  a&  heir,  he  tsust  take 
subject  to  all  t&e  qualities  and  incidents  of  heirship*  He 
caiwot,  cjaiai  to  take  as  heir  andpwehager;  so  far  at  he  can 
claw  only  as,  heir,  he  must  take  aubjett  to  the  debts  of 
the  ancestor  yt hich  bind  the  heir.  He  ro*y  have  a  right  to 
be  cpmpeng%ted  out  of  the  other  property  of  his  ancestor 
for  the  breach  of  this  covenant,  but  he  cannot  attach  a  spe* 
cific  right  to  this  property  as  heir,  discharged  of  the  acts 
of  the  ancestor*  And  though  with  respect  to  cuven^nta  for 
the  settlement  of  estates,  courts  of  equity  come  in  aid  of 
the  law  (the  law  not  giving  a  specific  execution  of  the 
contract,  but  only  damages  for  the  breach  of  i^  and  equity 
supplying  that  defect  by  giving  a  specific  execution) :  yet 
this  is  only  according  to  the  nature  of  the  covenant:  £*«w 
when  it  is  a  covenant  specifically  to  convey ;  the  title  to  a 
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specific  execution  is  ave&teasive  with  the  title  to  call  t  n  a        18fl£  ' 
donveyanct,  and  .so  for  as  that  title  exists,  all  persons  taking     kehned* 
with  notice  are  bound  by  it.     But  there  is  no  need  to  apply          ?>. 
these  principles  to  cases  where  nothing  specific  was  intend-'  *. — — '- — 


ed :  and  there  is  nothing  to  charge  these  estates  specifically 
against  persons  who  claim  under  incumbrances  prior  to  the 
time  when  the  title  accrued  to  have  an  actual  conveyance. 

Now,  prior  to  1778,  it  is  clear  there  was  no  such  title: 
the  contract  was  to  convey  when  the  right  should  accrue, 
and  the  right  to  convey  must  have  existed  before  the  title  to 
call  for  a  conveyance.    The  conveyance  was  to  be  accord- 
ing to  the  right  which  should  exist  when  the  right  to  con- 
T«y  accrued ;   and  that  right,  as  it  existed  in  1778,  was  a 
right  to  convey  so  far  as  the  relaxation  of  the  popery  laws 
then  permitted,  but  qualified  by  intervening  rights  of  other 
parties,  and  they  included  the  rights  of  judgment  creditors. 
It  is  dear  therefore  that  there  was  no  title  to  bind  judgment     judgment 
creditors  in  a  court  of  equity  prior  to  1778:  their  judg-  J^'SJJJJ*^ 
raent  attatached  on  the  knds  prior  in  point  of  time  to  that  the  articles  pri- 
equity  which  now  attaches  on  the  lands:  that  equity  com-  £rt{*8  &<>*$. 
mences  in  1778 :  these  liens  are  prior  to  1778.     And  his  *ron\. l!*e  P*8*' 
e*»Hrcfe*rth«  from  Att  time,  sorting  to  d*  «tf  of  S £?i£ 
Finch  \>  Lord  Winchtl$«s(a\  the  judgment  creditors  are  tHmnd* 
bouod  ;  and  in  this  country,  where  articles  registered  are 
commonly  rested  on  as  settlements,  and  registered  articles 
have  priority,  by  the  express  terms  of  the  register  act 
orrer  actual  conveyances,  I  think  it  highly  expedient  to  hold 
judgment  creditors  bound  by  them.     Here,  however,  the 
facta  of  die  case  would  in  a  great  degree  exclude  any  dif- 
ficulty on  the  subject,  because  as  far  as  any  demand  is  set 
up  by  Mr.  DaJy  on  the  foot  of  these  two  judgments,  it  was 
acquired  before  1778. 

(«>  1 /MB**.  £7.     - 


Dai.y. 


it 
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1804k  T.he  defendant  Mr.  Daly  took  a  conveyance,  with  com - 

«-»»,«.    7*  plete  notice  of  the  articles,  under  the  circumstances  I  shall 
Kennedy     r  ' 

v.  mention :  he  therefore  is  bound  to  perform  the  articles,  un- 

less he  shall  shew  s$me  ground  to  resist  the  equitable  right  of 
the  plaintiffs  to  have  the  articles  performed.     Now,  if  there 
was  a  simple  conveyance  from  Thomas  Kennedy  to  Dahjy 
without  any  other  circumstances  ;  if  he  had  sold  the  estate 
to  Daly,  and  had  said,  u  this  estate  which  I  have  contracted 
u  to  sell  is  liable  to  incumbrances  prior  to  my  contract  to 
u  convey,  and  I  want  to  pay  off  these  incumbrances,  I  will 
sell  you  this  estate,  and  the  money  shall  be  applied  in  dis- 
charge of  those  incumbrances; "the  result  would  haVe 
been  that  Mr.  Daly  must  have  taken  the  estate  subject  to  the 
rights,  which  the  plaintiflv  would  have  'had  against  Thvma* 
Kennedy  himself,  that  is,  subject  to  the  articles,  and  cer- 
tainly subject  also  to  the  incumbrances  which  affected  the 
*  estate,  so  far  as  he  can  set  up  those  incumbrances. 

There  are  however  circumstances  beyond  a  mett  convey- 
ance from  Thwwtf  Kennedy :  first,  the  decree  in  the  Exche- 
quer,, and  the  sale  under  the  authority  of  that  decree. 

I  had  .at  first  some  doubt  how  far  I  ought  to  consider  the 
proceedings  in  that  court  as  fraudulent  and  void  as  against  die 
present  plaintiffs.  The  manner  in  which  that  suit  was  con- 
ducted was  this  :  The  opinion  of  Dr.  Radclijf  was  taken, 
for  the  purpose  of  ascertaining  what  we're  the  rights  of  th* 
parties  claiming  under  the  articles  ;  and  if  the  articles  had 
not  existed,  there  was  no  necessity  for  the  suit :  the  suit  was 
clearly  intended  for  the  purpose  of  defeating  the  articles  ; 
it  could  have  no  other  object.  The  opinion  of  Dr.  Rad^' 
cliff  wv&  that  the  incumbrances  created  by  judgments  prior1 
to  1778  would  bind  the  estate;  his  opinion,  though  not 
expressed  with  great  confidence  with  respect  to  die  articles, 
seems  to  be,  that  subject  to  these  incumbrances,  they  were 


Daly. 
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blading  and  effectual.     A  suit  was  then  instituted,  profess-         1804* 
ing  to  bring  before  the  court  all  the  persons  interested  in     Kennedy 
those  articles,  but  with  respect  to  the  infant  children,  and        _  v. 
with  respect  to  Mr*  Thomas  Daly,  the  proceeding  was  ma-  - 
nifesdy  not  a  fair  one.     It  was  a  proceeding  under  a  con- 
tract which  was  itself  a  fraud  on  the  articles,  for  the  con- 
tract was  that  the  Kennedys  should  have  an  allowance  in  the 
mean  time,  to  be  paid  them  out  of  the  money  to  be  raised 
by  a  sale  of  the  estate ;  it  was  a  fraud  on  the  articles,  be- 
cause it  was  a  contrivance  to  get  a  maintenance  for  the  Mr. 
Kennedys  out  of  what  did  not  belong  to  them.     The  cause 
proceeded,  without  bringing  Thomas  Daly,  the  trustee,  and 
the  only  person  likely  to  take  care  of  the  interest  of  the 
minors,  really  and  truly  before  the  court:  but  deceiving 
the  court  by  having  him  nominally  before  the  court  as  a 
puppet  in  the  hands  of  the  person  concerned  for  the  Ken- 
nedys, he  himself  knowing  nothing  of  it.     Now  these  pro- 
ceedings, carried  on  under  these  circumstances,  were  a  fraud 
on  the  court,  and  in  my  opinion  they  were  a  disgrace  to  all 
the  parties  concerned  in  them :  when  I  say  that,  I  refer  to 
the  knowledge  which  the  persons  concerned  had  in  those  pro- 
ceedings :  as  to  Mr.  FarreU,  he  left  the  whole  management 
of  the  business  to  his  attorney  Mr.  Daly;  his  object  was 
to  get  payment  of  a  debt  which  he  had  a  right  to  get  paid, 
and  it  was  immaterial  to  him  how :  he  was  persuaded  to 
get  an  assignment  of  Mrs.  ClarAe's  j  udgnnent ;  he  advanced 
money  for  the  purpose ;  he  acted  as  he  was  bid,  and  trusted 
to  Mr.  Daly  for  the  proper  conduct  of  the  business.     But 
Mr.  Daly.must  have  known  when  that  contract  was  entered 
into,  that  it  was  a  fraud  upon  the  articles,  and  a  fraud  to 
which  Mr.   Farrell  need  not  have  submitted,  as  he  could 
get  nothing  by  it ;  and  therefore,  the  evident  intention  of 
the  transaction  was,  to  favour  the  Mr.  Kennedys,  and  to 
enable  them  to  defraud  the  persons  with  whom  they  had. 
contracted. 
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1804*        ~    I  think  therefore  thdt  I  never  can  SuSer  this  proceeding* 

Kennedy     conducted  as  it  was,  to  have  any  effect  at  all :  it  was  entirely 

v.  founded  in  fraud*     First  of  all,   a  decree  was  obtained 

__« — 1_  from  the  court  of  Exchequer,  contrary  even  to  the  practice 

of  that  court:  it  was  stated,  I  suppose,  that  the  bill  was 
filed  by  creditors,  and  that  the  court  had  nothing  to  do  bat 
to  direct  an  account.  The  court  in  such  circumstances  is 
bound,  as  I  think,  to  see  that  the  case  is  of  a  description  Je> 
warrant  the  account  sought  for ;  however,  the  practice  has 
been  to  direct  the  account  as  sought.  Hie  report  which 
was  made  no  way  followed  Dr.  RadcliJ^s  opinion :  there 
was  no  way  of  taking  the  opinion  of  the  court  upon  the 
articles ;  the  articles  were  never  properly  brought  forward 
before  the  account  was  directed ;  if  they  had  been  brought 
forward,  and  if  the  court  thought  them  not  binding,  thejr 
must  have  dismissed  the  bill,  as  against  the  parties  deriving 
under  them.  Then,  on  a  further  hearing,  a  sort  of  inti- 
mation was  by  some  means  given  to  the  court,  that  aU  was 
not  right ;  it  appeared  to  entertain  a  jealousy  on  the  subject, 
which  ended  in  a  decree  perfectly  unintelligible ;  the  court 
could  not  have  had  knowledge  of  the  circumstances,  and 
there  must  have  been  a  fraud  practised  on  it :  for  the  decree 
directs  a  sale  to  satisfy  Clarke* &  judgment,  and  the  surplus 
money  to  be  paid  to  Thomas  arid  Walter  Kennedy  oa  their 
making  a  good  title  to  a  purchaser*  The  result  is  clear,  that 
by  some  means  or  other,  the  matter  was  confused  in  such  a 
way  as  to  conceal  the  true  question,  and  to  prevent  the 
court  having  in  any  manner  fairly  before  its  view  die 
articles  of  1764%  In  proof  of  this;  the  bill  is  dismissed 
against  Thomas  Daly  the  trustee  in  the  article*,  and  yet  the 
children,  who  had  no  claim  but  under  the  articles,  are  re- 
tained before  the  court.  I  think  therefore  that  this  decree 
rnust  be  taken  to  be  the  sequel  of  a  series  of  fraudulent 
proceedings.' 
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Now,  Mr.  Owen  Daly  was  conusant  of  all  these  proceed-        1804. 

itigs  :  he  was  privy  to  the  contract  enterered  into  with  the     Kennedy 

Kennedys  before  the  suit ;  he  was  acquainted  with  the  opi-  v. 

Da  i  y 
nion  given  by  Dr.  Radcliff,  aware  therefore  that  Dr.  Radcltff  —  ■ 

conceived  the  rights  of  the  parties  to  be  just  what  I  con- 
ceive them  to  be  ;  and  with  this  knowledge,  he  proceeds  to 
make  himself,  first,  the  real  plaintiff  in  the  suit  (by  pur- 
chasing FarrelPs  judgment)  and  secondly,  the  purchaser  of 
the  estate :  and  in  the  mode  of  conducting  the -suit  he  de- 
frauds the  persons  claiming  under  the  articles,  by  the  man- 
ner in  which  the  costs  are  taxed  and  paid.  It  is  impossible 
to  consider  him  as  not  conusant  of  the  whole  fraud  from 
beginning  to  end:  he  makes  himself  the  real  plaintiff,  per- 
haps to  satisfy  the  resentment  of  his  client,  who  felt  that  he 
had  been  led  into  error  by  Mr.  Daly,  and  then,  to  avoid 
further  question  as  to  these  articles  (as  it  was  very  impor- 
tant to  him  that  there  should  be  none)  he  becomes  the  pur- 
chaser. 

But  it  is  said  that  the  estate  was  sold  for  its  full  value  : 
the  contrary  is  pretty  clear ;  and  the  evidence  is  strong  to 
shew  there  was  a  general  impression  that  the  title  was  bad; 
however,  Mr.  Daly  becomes  the  purchaser,  and  then  l*e 
stood  in  the  situation  of  plaintiff,  defendant,  purchaser, 
every  thing ;  even  of  the  court  of  Exchequer  in  truth,  for 
every  thing  is  done  there  by  consent  of  Mr.  Owen  Dalyf 
and  of  the  gendeman  concerned  for  the  Kennedys  who 
when  he  could  not  get  his  costs,  seems  to  have  been  very 
clamorous,  but  very  quiet  afterwards. 

Then  having  got  into  possession  of  the  estate,  Mr.  Daly 
applied  to  the  two  Mr.  Kennedys,  to  join  their  wives  in 
levying  a  fine,  to  bar  their  rights  of  dower ;  they  did  levy 
the  fine,  and  it  is  now  insisted  that  this  fine  and  a  non-claim 
on  it  should  bar  the  plaintiffs. 

Vol.  I.  3  C 
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1804% 


Kennkdt 
v. 

DALTi 


Salisbury  r. 
BagRoty  1  Ch. 
Cos.  278, 
doubted. 


On  thai  subject  I  did  feel  doubts,  but  I  am  pojr  satisfied 
that  the  non-claim  ought  not  to  operate  as  a  bar  to  the? 
plaintiffs*  The  fine  operated  nothing  •  it  cannot  alter  the 
estate,  and  if  at  law  the  estate  be  not  altered,  there  is  no- 
thing to  be  claimed  against  the  fine,  the  tide  being  the  same 
as  before.  There  are  cases  in  which  it  seems  as  if  courts 
of  equity,  judging  a  little  from  analogy  to  cases  at  law, 
have  held  a  fine  and  non-claim  to  operate  where  I  think  it 
ought  not  to  have  operated,  but  I  doubt  whether  these  cases 
very  accurately  apply  to  the  present.  Salisbury  v.  Bagg*t% 
in  the  28th  of  Charles  2d,  1  Ch.  Cas.  278.  That  was  a  bill 
to  have  articles  made  sixty  years  before  on  good  considera- 
tion, carried  into  execution :  the  defendant*  insisted  on  a 
fine  and  non-claim ;  the  Lord  Chancellor  was  of  opinion 
with  the  plaintiffs  in  several  other  points  touching  notice, 
&c.  but  dismissed  the  hill. on  the  ground  of  the  fine,  on  the 
authority  of  a  case  of  Cary  v.  Sir  Thomas  Fly nn  ;  that  case 
I  think  will  not  be  considered  as  an  authority  for  Salisbury 
v.  Baggot,  if  the  case  was  as  reported :  but  all  these  cases  are 
very  imperfectly  stated.  That  was  a  bill  to  be  relieved 
from. a  conveyance  which  Cary  had  improperly  obtained,  to 
which  Cary  pleaded  a  fine  and  non-claim.  Possibly  the 
opinion  of  die  judges  in  that  gase,  referred  to  by  the  Lord 
Chancellor,  may  have  been  founded  on  an  idea  that  the 
conveyance  might  have  been  avoided  at  law,  and  if  so,  the 
conveyance  would  have  operated  as  nothing,  and  then  the 
estate  was  gained  by  wrong,  and  the  fine  and  non-claim 
would,  have,  barred.  Therefore  the  authority  on  which  that 
case  of  Salisbury  v.  Baggot  is  stated  to  have  been  decided 
does  not  seem  to  be  a  good  authority  for  the  decision :  and 
it  is  observable  that  the  reporter  of  that  case  puts  a  quaere, 
apd  seems  to  doubt  its  authority,  at  least  as  he  himself 
reports  it.(a)     x 


(a)  Vid.  a  short  note  of  this  case,  2  Freem.  21,,  and  *s  there  re< 
ported  it  is  certainly  .contrary  to  all  the  decisions. 
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-  Then  came  the  case  of  Bovey  V.  Smithed)  in  the  34th        1304. 

year  of  Car.  2 ;  six  years  after  Salisbury  V.  Baggot  was  de-     Keknepy 

cided.     There  it  certainly  was  determined  originally  that  a        ~r' 

J  .  Daly, 

fine  with  proclamations  would  not  bar  the  claims  of  &  person  ■ 

claiming  under  a  trust :  the  bill  was  afterwards  dismissed  (6) 
on  other  grounds,  and  on  grounds  that  really  seem  satisfac- 
tory :  that  case  is  very  capable  of  being  sustained  without 
bringing  forward  die  fine  and  non-claim  to  support  the  title 
of  the  defendant. 

Fine  and  non- 
claim  will  not 

""*  The  ground  of  the  derision  that  the  fine  and  non-claim  b:ir  a  person 

*.  .  .         .      -.  -  claiming  under 

wpuldftot  bar,  was,  that  the  fine  was  merejy  a  conveyance,  a  trust  if  to  a 
ind  if  merely  a  conveyance  to  a  person  with  notice  of  the  Per?on  "**»"£ 

J  J  x  notice  of  the 

trust,  it  did  not  alter  the  estate  ;  it  did  no  mofe  than  any  trust :  it  it 
other  conveyance ;  itdid  not  extinguish  the  trust,  nor  sepa-  "evance*00"" 
rate  it  from  the  lands.     So,  if  Mr.  Daly  had  mnde  a  con-      So  if  trustee 

t  .  ,  .         r  \  it         conveys  to  a 

veyance  to  another  person  with  notice  of  the  trust,  and  taken  person  with 
back  are-conveyance,  this  would  have  operated  nothing  ;  it  no*lce  and 

wUwcs  *  ic~con— 

would  not  have  altered  the  estate  :  nay,  if  a  trustee  conveys  veyance  it  ope- 
to  a  person  who  has  no  notice  of  the  trust,  and  then  takes  a  go  if  the  person 
re-conveyance,  he  having  notice  of  the  trust,  it  attaches  on  t0  whom  he 

i  .         ■  i  •     .       *  i  it  .  #      conveyed  had 

him,  though  it  would  not  on  a  person  not  having  notice  j  if  si  no  notice,  yet 
third  person  had  betome  a  purchaser,  he  would  have  hh\A  ™  ^cl^thT 
discharged  of  the  trust.  ' A-  "  v  trust  would  at- 

, ,  .     .       ,  ,     ,        tacb,  though  it 

did  not  attach 

The  case  put  by  the  Lord  Keeper  lit  1  fern:  149,  ts  on  the  person  to 

..        i      .  .         ,        #     .       ,  ...  whom  he  con- 

directly  in  point:  he  put  it  thus  ;  a  persoil  'tgkitfg'by  con-  reyed  ;  nor 
veyance  from  a  trustee  with  notice  levies  a  fine  to  strengthen  ^cheVifriiat1 
his  estate  ;  and  the  counsel  were  all  of  opinion  that  that  person  had  coo- 
would  not  bar  the  cestui  que  trust.    Therefore,  in  the  34th  t^r  without" 

of  Charles  2d,  six  years  after  the  decision  in  Salisbury  v.  notice. 

J  *  One  taking 

Baggot  the  opinion  of  all  the  bar  is  that  under  such  circutn-  from  a  trustee 
stances  a  fine  would  not  bar :  now,  here  the  fine  was  levied  i™  i^afinc' to 

strengthen  his 

(a)  2  Ch.  Cat.  124 ;     1  Eq.  Mr.  256,  384 ;     1  tWn.  60.  Ih^noiblt 

(6)  1  Fern.  84,  144,  the  cestui  v«re 

trutt. 
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directly  according  to  these,  circumstances;  it  vat  levied  by  a 
trustee  to  a  person  having  notice  of  the  trust :  it  is  the  very 
case  put  by  my  Lord  Keeper.  Variou&cases  have  been  de- 
termined according  to  this  opinion  in  X  Fern*  and  I  find  no 
decision  to  the  contrary*  Thus  a  mortgagee  cannot  by  fine 
and  non-claim  bar  the  equity  of  redemption ;  for  the  fin* 
displaces  nothing ;  i(  is,  still  the  same  estate. 
,  • 

There  is  a  case  of  Martin  v.  Martin,  in  die  Hoipe  of 
Lords,  referred  to  in  Vin.  Abr.  title  Fraud  {A.)  i¥.  12,  - 
determined  on  the  6th  March  1744,  where  it  is  said  to  have 
been  decided  that  a  fine  and  non-claim  should  not  protect  a 
fraudulent  purchase,  but  that  the  conusee  should  be  deemed 
a  trustee  for  the  equitable  title :  it  is  said  to  be  taken  from 
Lord  H  arcourt's  tables,  which  are  extremely  accurate*  But 
I  have  not  been  able  t,o  find  the:  case* 


A  person 
coming  to  a 
title  which  is 
bound  by  an 
equitable  right, 
cannot  by  levy- 
ing a  fine  dis- 
phargehis 
estate  from  the 
consequences 
of  that  right. 


Of  a  case  cf  Baker  v.  Prichard,  I  have  a  short  MS.  note 
of  Lord  Hardwicke's;  that  a  fine  levied  by  a  person  in 
possession  ynder  articles,  of  a  matter  which  is  in  dispute 
between  two  parties,  shall  not  operate  till  the  dispute  is  deter* 
mined  between  them.  The  person  there  was  let  into  posses- 
sion, u,ntil  the  question  of  right  could  be  determined :  in 
the  mean  time,  he  levies  a  fine  ;  he  seems  to  have  had  no 
previous  estate  ;  the  fine  therefore  operated  to  give  him  a 
degree  of  tide  whichhe  had  not  before,yet  it  was  held  that  it 
should  not  operate  to  injure  tjie  parties  who  had  let  him  into 
possession  in  confidence.  It  is  a  general  rule  that  whoever 
comes  in  under  the  possession  of  one  whose  legal  right  ia 
bound  by  an  equitable  title,  though  he  take  by  fine,  shall  be 
bound,  if  he  have  notice. 

In  the  case  of  Lord  Portsmouth  v.  Vincent,  (cited  in  Lord 
Pomfret  v.  Lord  Windsor,  2  Ves*  476)  tenants  at  will  in 
possession  under  a  letting  by  a  receiver  in  the  court  of 
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1 

Chancery,  were  by  die  neglect  of  the  parties  in  the  cause,        1S04. 

suffered  to  remain  in  possession  for  a  great  number  of  years     Kevneby 

and  not  called  on  for  their  rent ;  they  levied  fines  and  in-        j\^lY . 

sisted  on  them  as  a  bar :  but  Lord  H  ardwicke  said,  "  No,  - 

Cf  you  gained  possession  as  tenants  under  the  receiver  of 

44  the  court ;  you  gained  that  possession  therefore  in  confi- 

"  dence,  and  you  shall  not  by  means  of  that  possession  defeat 

u  the  tide  of  the  persons  for  whom  you  had  the  possession ;" 

and  he  would  not  suffer  the  fine  and  non-claim  to  be  a 

bar. 

I  conceive  therefore  that  where  a  fine  is  levied  upon  a 
possession  gained  in  such  a  way  that  the  tide  on  which  the 
equity  attaches  is  not  altered,  or  where  the  possession  is 
gained  on  a  confidence,  and  it  is  attempted  to  make  title 
contrary  to  that  confidence,  a  fine  and  non-claim  will  make 
no  bar ;  and  therefore  I  cannot  hold  that  the  fine  in  this 
ease  is  a  bar  to  the  plaintiff. 

The  next  question  in  this  case  is,  on  the  tide  in  the  plain- 
tiff to  come  into  a  court  of  equity  at  the  time  he  has  come 
in,  for  the  purpose  of  demanding  a  specific  performance  of 
ihe  articles.  The  plaintiff  is  the  eldest  son  of  Thomas 
Kennedy,  and  it  is  objected  to  him  that  he  did  not  bring 
himself  within  the  provisions  in  the  act  of  1778 ;  and  cer- 
tainly, as  far  as  the  evidence  is  before  me,  he  did  not  take  the 
oaths  within  the  time  limited  by  the  act  of  1778,  and  there- 
fore if  that  were  the  only  act  on  the  subject,  I  could  not 
relieve  him.  (His  neglecting  to  take  the  oaths  in  due  time 
would  however  make  no  alteration  in  the  title  of  Mr.  Daly  ; 
he  would  still  hold  the  estate  unconscientiously :  the  only 
alteration  it  could  make,  would  be  in  Mr.  Kennedy's  right 
to  stie.)  But  the  act  of  1793  says  expressly  that  persons 
taking  the  oaths  prescribed  by  that  act  shall  be  relieved 
from  all  disabilities,  &c.  and  that,  without  any  exception  of 
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1804.        the  pendency  of  suits,  and  without  any  limitation  m  point 

Kennedy     of  time  whatever:  the  result  of  which  must  necessarily  be, 

nv-  that  the  rights  which  would  belong  to  Roman  Catholics  if 

—   they  had  complied  with  the  terms  of  the  act  of  1778, 

would  (notwithstanding  that  they  had  neglected  to  do  so) 

« 

be  capable  of  being  asserted  by  their  taking  the  oaths  under 
the  act  of  1793:  this  was  the  manner  in  which  that  act 
must  have  been  intended  to  take  effect.  But  it  could  not 
affect  prior  rights;  for  example,  if  previous  to  1793  a 
protestant  discoverer  had  filed  a  bill,  insisting  that  he  ought 
to  have  this  estate,  I  cannot  see  what  answer  there  could  be 
to  such  a  demand ;  there  he  would  have  been  exactly  in  the 
circumstances  which  Mr.  Kennedy  would  have  been  in  if  he 
had  taken  the  oaths  prescribed  by  the  act  of  1 778.  Mr. 
Kennedy's  right  would  have  been  controuled  by  the  demand' 
of  the  protestant  discoverer,  but  Mr.  Daly\  would  have  con- 
tinued the  same.  The  effect  of  the  act  of  1793  was,  that 
the  estate  which  Mr.  Kennedy  took  before  for  the  benefit  of 
a  protestant  discoverer,  he  then  took  for  his  own  benefit. 

The  question  then  is,  what  decree  I  ought  to  make  un- 
der these  circumstances ;  and  I  think  I  ought  to  decree  that 
Owen  Daly  having  become  a  purchaser  of  this  estate  under 
the  circumstances  of  the  case,  is  to  be  taken  as  having  pur- 
chased the  estate  from  Thomas  Kennedy  with  notice  of  the 
articles  of  1764:  that  therefore  he  cannot  protect  himself 
against  the  plaintiff  claiming  under  the  articles,  but  to  the 
extent  of  thoso  incumbrances  which  were  vested  in  him  and 
were  prior  to  the  articles,  the  one  in  point  of  time,  the 
other  in  point  of  lien.  Therefore  it  must  be  referred  to  the 
master  to  take  an  account  of  what  was  due  cm  the  foot  of 
the  judgment  to  Mrs.  Clarke^  and  the  rents  and  profits  must 
be  set  against  the  interest  of  that  judgment.  And  the  same 
with  respect  to  his  demand  under  Mr.  FarrelPs  judgments. 
Beyond  this  I  am  not  aware  that  Mr.  Daly  can  bepermktet} 


CASES  IN  CHANCERY.  383  ' 
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to  set  up  any  claim ;  for  with  respect  to  the  costs  of  the  suit        1804* 
in  the  Exchequer,  as  against  these  parties  it  appears  to  me     Kennedy 
that  the . proceedings  must  be  taken  as  fraudulent,  and  no        j\*lr 
charge  can  be  made  of  the  costs  of  that  suit.     The  rents  of  -l 

the  estates  belonged  to  Thomas  Kennedy  during  his  life,  sub- 
ject to  the  incumbrances ;  but  then  these  rents  were  assets  for 
the  discharge  of  incumbrances  which  he  had  made  on  the 
estate  contrary  to  his  covenant,  and  therefore  properly  applica- 
ble to  the  principal  debt  due  to  Far r  ell:  they  would  be  in  like 
manner  applicable,  if  they  could  be  so  applied,  to  discharge 
the  other  incumbrances  affecting  the  estate ;  for  after  1778 
it  does  not  seem  to  me  that  Walter  Kennedy,  notwithstand-' 
ing  the  decree  of  partition,  could  have  resisted  a  claim  to 
compel  him  to  convey  his  moiety  to  the  uses  of  the  articles* 
I  have  not  the. parties  before  the  court  which  would  enable 
me  to  say  any  thing  on  that  subject,  but  I  think  it  perfectly 
clear  the  equity  of  the  case  is  this :  that  after  1778  all  these 
estates  ought  to  have  been  conveyed  to  the  uses  of  the  arti- 
cles, and  beiqg  so  conveyed,  that  the  incumbrances  brought 
on  them  by  Walter  Kennedy  ought  to  have  been  a  personal 
chspge  agasnst  him ;  if  he  had  had  effects  for  the  purpose 
he  ought  to  have  been  compelled  to  discharge  them ;  and  so 
of  the  incumbrances  of  Thomas. 

With  respect  to  the  leases  executed  by  Mr.  Daly :  the 
lessees  are  not  brought  before  the  court ;  I  therefore  cannot 
avoid  these  leases :  and  I  cannot  decree  Daly  to  convey  the 
estate  clear  of  incumbrances,  because  the  plaintiffs  have 
neglected  to  claim  the  estate  till  after  he  had  made  that  in- 
cumbrance. I  do  not  find  that  they  had  taken  any  step  to 
dispute  his  right  to  dispose  of  the  estate,  until  they  filed 
their  bill,  and  in  the  meantime  he  makes  a  disposition  which 
at -the  time  was  a  conscientious  use  of  the  estate  as  owner 
of.  it ;  and  though  let  at  what  is  now  a  small  rent,  yet  it 
would  be  going  too  far  to  decree  Mr.  Daly  to  convey  the 
estate  clear  of  these  leases. 
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1804$  Reg.  Lib*  xlix.  507.    "  Declare  that  the  proceeding*  Jtt 

f  jnff  br*    "  t^ie  court  of  Exchequer,  in  the  cause  in  whi$h  James  Far* 
-&.  f  rell9  Esq.  was  plaintiff  and  the  said  Thome*  Kennedy, 

*•'  *'*  V —  Ci  Walter  Kennedy  and  others  were  defendant*,  appear  to 
"  have  been,  carried  on  in  pursuance  of  a  fraudulent  agree* 
44  ment  between  the  said  Thomas  Kennedy  and  Walter  Rem 
44  nedyy  and  their  creditors,  for  the  benefit  of  the  said  Th<* 
44  mas  and  Walter  Kennedy,  and  to  the  prejudice  of  the 
44  rights  of  the  plaintiffs  claiming  under  the  articles  of  the 
44  3d  day  of  August x  1764,  in  the  pleading*  mentioned* 
41  and  that  such  suit  appears  to  have  beeniraudukntly  con* 
44  ducted,  so  that,  the  same  ought  not  to  bind  the  rights  of 
44  the  plaintiffs  claiming  under  such  articles ;  and  that  the 
44  defendant  Owen  Daly  appears  to  have  peen  privy  to,  and 
44  acting  in  all  such  fraudulent  transactions  j  and  that  th* 
44  purchase  set  up  by  the  defendant  Owen  Daly  of  the 
44  lands  of.  RowJagh  and  Raheeny  having  been  made  with 
44  full  knowledge  of  the  said  articles  and  of  such  fraudulent 
44  transactions,  the  same  cannot  be  insisted  upon  in  equity 
"to  bar  the  rights  of  the  plaintiffs  to  have  a  specific  execu- 
u  tion  of  the  said  articles,  by  a  conveyance  of  the  estate* 
44  comprised  therein  ;  and  therefore,  that  said  defendant* 
44  cannot  protect  himself  against  the  claims  of  the  plain*- 
4t  tiffs  claiming  such  specific  execution  under  said  articles : 
44 *but  declare  that  the  said  Owen  Daly  is  entitled  Against 
44  the  plaintiffs,  to  the  benefit  of  the  judgment  obtained  by 
44"  Elizabeth  Clarke  against  Marinus  James  Kennedy  %  father 
"  of  the  said  Thomas  and  Walter  Kennedy  f\ht  stmt  affect* 
44 log  said  estates  prior  to  said  articles;  and  that  according 
4rto  the  true  construction  of  the  said  articles,  the  said* 
u  Owen  Daly  is  also  entitled  to  the  benefit  of  the  jndgmenfe 
44  obtained  by  the  said  James  Fair  ell  against  the  eajd  Tho* 
"  mas  Kennedy y  the  same  having  been  obtained;  before,  the: 
44  said  Thomas  Kennedy,  was  by .  law  enticed  to  convey  t«r» 


•  Daxt. 
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m  th*  Uses  of  the  articles,  and  refer  it  to  the  master  to  uke        180U 
44  kn  account  of  what  said  defendant  Owen  Daly  received,     Kennedy 
H  or  without  wilful  default  might  have  received  out  of  said        _  v. 
u  premises  from  the  time  he  entered  into  possession  thereof* 
44  to  the  time  of  the  appointment  of  the  receiver  in  this 

*  eatise ;  and  also  an  account  of  what  was  due  on  foot  of  the 
44  said  judgment  for  TOO/,  principal  obtained  by  Elizabeth 
tt  Clarke  deceased,  in  the  pleadings  mentioned,  for  prin- 
44  cipal  and  interest  at  the  time  the  said  defendant  entered 
"  into  possession ;  and  also  an  account  of  the  sum  due  at  the 
44  same  time  on  foot  of  the  judgment  for  400/.  principal, 
44  obtained  by  James  Farrell,  in  the  pleadings  named :  and 
44  let  the  sums  so  received  by  said  Owen  Daly,  be  set  off 

*  first  against  the  interest,  and  next  to  sink  the  principal 
44  due  on  said  judgments  respectively ;  and  declare  that  be- 
44  yond  the  said  two  debts,  the  said  defendant  is  not  enti- 
44  tied  to  set  up  any  claim  against  the  rights  of  the  plain- 
44  tilfe  claiming  under  the  said  articles ;  and  particularly  that 
44  the  proceedings  in  the  said  suit  in  the  court  of  Exche- 
44  qucr,  having  been  as  against  the  plaintiffs  in  this  cause 
44  wholly  fraudulent,  no  part  of  such  costs  ought  to  be 
44  charged  against  the  plaintiffs :  but  inasmuch  as  the  plain- 
44  tiffs  neglected  to  institute  their  suit  immediately  on  th^ 
44  death  of  the  said  Thomas  Kennedy  ^  and  the  said  defen- 
44  dant  Owen  Da/yy  before  the  commencement  of  their  suit, 
14  executed  leases  of  said  premises  to  persons  not  parties  to 
44  this  suit,  declare  that  the  interests  of  the  said  lessees 
44  ought  not  to  be  impeached  on  the  ground  of  diis  de- 
44  cree,  and  that  the  conveyance  herein  after  directed, 
44  ought  to  be  made  subject  to  such  leases,  so  far  as  the 
44  same  are  binding  on  the  said  defendant  Owen  Daly* 
44  And  left  the  said  defendant  Owen  Daly  and  all  proper, 
44  parties  Join  in  a  conveyance  of  the  said  estates  to  the  uses, 
44,inr  the  said  articles  j  and  let  what  (if  any  thing)  shall  ap««< 
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* ^*t*h*da*t& tin *Mtecttim*Qa*ri Daly  oath* 
^  awiant ■  yblxuaiJj  be  paid  to  him  by  the  plaintiff^  mi 
ui£  the bnlanat  shall  appear  *  he  due  fitrta baa, kt him 
?Vyop  theaameaothe  plaintiff  3faftc*  Marimm  Kmu&fi,  mi 
frdrtg^tdrfcndantSt  ThtmwIMy  and<the  Attorney***** 
^m/obcboeiU<a§aiu^f4^t4ia.  PUttfe  to  have 
*  ovafcagninec  defendant  Ant*  ZWy>"  bt. 


160& 

itec.  f,  *%  7, 
1804. 
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GIFFARD  v.  HORT. 


SlR  Thorn*  Giffard)  the  grand-lather  of  th*  ptaUMff? 
Ma***'  **  ****&  netted  hi  fee  of  the  lands  of  BardiMtil  to  the  tOttnty 
Jbi*.  25.  ftf  AbaiH>  *nd  6t  KiUbwgh  and  Balhfeow&n%  Iv theeouirty-of 
A  decree,  ob-  f&MHret  Md  bting  abo  seitoed  ofthe  lands  of  flfetir  Jordan* 
toSS!  l»rSc?  ^MaHfe, **&*  *  «««feme<it  made  by  his  father  hi  1696 ; 
of  thc^  whose  efethtfg^ityj^  :tf^ 

fcrted  thereby  XSBln*g*  *\\$  &f%c&wanto  E.  DUhn  toseeure  thdsattof 
it  fraudulent  '  9  ^/fff^ :  j^r  TB^oar  ffiJfovf  and  hit  eldest  son,  Date  Gtfi 

and  void  as  to  fc  •* 

those  parties,   fir^y  \Wki wttft'etitided  to  a  remainder  Ih  tail,  in  the  Castk 

And  a  pur-  '  „    wj,  o.  i      .   ,    «••  . 

chaser  under 

it,  with  notice  of  die  defect,  3s  not  protected  hf  H. 

Where  there  it  a  suit  pending' for  forty  years,  and  not  abated,  but  remaining  ki  snch  . 
a  situation  that  the. defendant  might' at  any  time  hate  applied  to  dismiss  the  bill  if  he 
had  thought  fit ;  he  snatt  not  avail  himself  of  laches  ia  the  plaintiff  m  not  pKceedfeift' 
in  bar  ofthe  relief  sought*  <?*?»»  SemW*.    If  the  suit  had  abated  in  the  mean  time. 

An  appeal  lies  at  the  s^it  of  tenant  in  tail  in  remainder  against  a  decree  affecting* 
hit  rights,  had  against  a 'prior  tonant  in  tail  And  such  reJsdnbW^aisrHsajr  #fta* 
sjippJemental  Mil  to  make  himself  party  to  the  former  suit,  for  the  purpose  of  appealing. 


r    »  «  <■ « 
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$gnkm  •at«fe)tMwa^p»t<ht!#itrac>eddeht^iti  order  to  it**  iWfc 
inas^  thorny  the*  lands  ;of  Ifcttfc  Jordan,  Mtmdwa+b  Kit* 
^tinagh  moA<B*lbfCorwan  Wore  by  deeds/of  leaaa  andifelenste 
dated.  1st  and  ad  3*«ne  iTM*  conveyed  to  trustees  in  trust, 
asto  KM&nagh  and  Aatycasitei,  to  sell  so  muehassboukfcbfc 
sufficient  to  discharge  said  debts ;  and  such  part  thereof  at 
should  remain  unsold;  together  with  the  other  lands  therekt 
mentioned,  were  settled  (charged  with  annuities  for  Duke 
Giffard  and  the  lady  of  Sir  Thomas  Giffard  )  on  Sir  Thomas 
Giffard  for  life,  remainder  to  Duke  for  lite,  remainder  to 
his  first  and  other  sons  in  tail.  These  deeds  were  regis* 
tered  on  the  4th  day  of  July*  1739,  but  by  accident,  the 
denominations  of  KiUtnagh  and  Battyctwan  were  not  men- 
tioned by  name  in  the  memorial*  Fines  and  recoveries  td 
the  uses  of  this  settlement  were  levied  and  suffered  by  Sis  ■ r 
Thomas  and  Duke  Giffard.  .   .* 
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In  ytm#  1740,  die  executors  of  Dilhn  filed  their  Mftcrf 
foreclosure  in  die  Exchequer  against  Sir  Thomas  Giffard  arid 
Elinor  his  wife,  (but  neither  Duif  Giffard  nor  the  trustee* 
of  the  settlement  of  1739  were  made  parties)  and  obttioetj 
a  decree  to  an  account;  and  on  die  4th  Zfep.  1744,  ;tftq 
sum  of  2,939/.  was  reported  due  to  die  plaintiff^  J*&4k> 
1745,  a  final  decree  for  a  foreclosure  and'  sgfe  was  pqo^ 
noooced,  which  was  affirmed  on  a  rtheanpg  ivjaw*fi{: 
1745:  by  this  decree  the  surplus  arising  aftf rpajmarnjt :of 
the  sum  reported  due  was  directed  to  be  paid  to  Sir  Tho-' 
mas  Giffard.  Pursuant  to  the  decree,  the  mortgaged  pre-  .  /  ' 
mises  were  set  up  to  sale  in  1747,  atid  the  laiiefe  of  KM* 
Mnagh  and  BaUutawan  were  purchased  by  Thomas  Loftus  for 
3&60L  and  Hardwood  by  Anthony  Dapping  for  1,6*07,:  ( 

butthofurahasors  having  laid  the  settlement  of  1 759  before 
eounsll,  and  having  been  advised  thatlt  Was  not  safe  to  pro-  * 
ceed  further  in  the  purchase,  they  were  discharged  therefrom 
by  order  of  the  court    The  lands  were  again  set  up  by  the 


if'rl 


<i 
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JWO»        chief.  Temembfawxr,  :aad  3,toeA  w  bid  for  KiUkmgh 


Gl*¥ar*     anc*  BaUyewxMy  but  the  bidder  hairing  consulted  xounsd, 
v.  declined  proceeding  in  the  purchase*    Some  time  after,  the 

land*  were  a  third  time  set  up,  and  on  die  ftlth  Jkhjfy  1T479 


JDr*  iifcrt,  then  archbishop  of  Tiroi,  became  the  purchaser 
of  KWinagk  and  BaU&Qwm  for  3^5&A  10**  and  of  JZsr4» 
woodier  If  ML  amounting  together  to  4*4£0&  10s. 

•  Previous  to  this  sale,  the  archbishop  had  besom*  entitled 
to  two  charges  of  6QQL  twh  on  the  Cottle  Jordan  estate* 
created  by  the  settlement  of  1696:  audit  appeared  font 
letters  written  by  him  to  hio  Qwa  sobcttot  as  well  as  to  the 
solicitor  in  the  cause  of.  ZUAta  v^Gtfa*d%  thethc  had  notice 
of  the  settlement  ef  1 739,  jaodturas  awarejaf  the  difttltlty.  in 
making  out  a  title,  under  the  decree,  and  desirous  of  using 
.the  influence  which  his  situation jaa  a  creditor  gave  him*  tp 
compel  Sir  Thomas  Gijjfard  to-,  procure  the  necessary  parties 
to  join  in  the  conveyance :  Sir  T*  Q,  however  refused  either 
to  do  so,  or  to  execute  the  conveyance  himself* .  The  arch- 
bishop then  applied  to  the  executors  of  Z?i/iw,  aftl^procured 
•from  them*,  in  consideration  of  3,594/.  the -sum  then  due* 
iafeS8»igM»tnt»by  d£*4s  of  the  14th  and  15th  4vg*#t*  1749, 
of  the  mortgage  and  mortgaged  lands,  with,  the  beJK$t*f 
the  decree,  tinder  which  assignment,  he  became  possessed 
til  die  vmwtg*ged £reswc§ .  la  Janr,  1 7^0,  ihcarchbishop 
f)\t4  ^fbill  in  the  Exchequer  against  Sir  T.GiJfqrd,  Jhis  wife, 
and  B^'Gifafdrndthe  trustee*  in  the  setdemcnt.of  1729, 
praying  that  they  migt^  join  ina  coavcy^uK^e  tphim  of  the 
jbuifls  of  phich  he  had  ^een  declared  the  purchaser :» Sir  7V  & 
and  his  wife  answered,  and  no  further  proceedings  were  tadken 
by  thetarcbhishop  in  this  bift:  Jiitf  mDecmbcr*  J?4Q»  he 
filed,  a  bill  in  Chancery  as  assignee  of  th*  t^o  charge  of 
€00/.  each  under,  the  settlement  of  1696,  praying  ^sajc 


.•   ••■}  .*  ■   •  • 
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•of  the  term-  whivh  tad  been  thereby  created  for  raising        IttBtt  > 
them*  '"  >  •* 

■ 

la  17*1,  the  archbishop  died,  havtog  shordy  before 
made  his  will  dated  15th  May,  1751,  whereby  afte* 
devising  various  red  estates  by  name  (amongst  which  die 
lands  in  question  were  not  specified)  he  devised  all  his  other 
lands  or  estates  in  Ireland  not  before  otherwise  disposed  of, 
to  trustees  for  a  term  of  300  years  for  the  purposes  therein 
mentioned ;  andaohjecttoauchtemjiohifteklestscto  Jotuih 
George  Hort  tot  hk  life,  remainder  to  trustees  to  preserve 
contingent  remainders,  remainder  to  the  first  and  every 
other  son  and' sons  of  the  said  J 4  G.  Hort  in  tail  male ;  and 
for  default  -  of  such .  issue  then  to  John  Hort  his  second 
son  in  like  manner,  with  several  remainders  over ;  and  ap- 
pointed y»  G.  Hort  his  residuary  legatee*  The  executors 
named  in  die  will  having  renounced,  administration  cum 
testament*  annexe  was  granted  to  Ji  •&  HorU  Immediately 
after  the  death  of  die  archbishop,  J.  G.  Hort  entered  into 
possession  of  the  lands  in  question,  and  so  continued  ontH 
1786,  when  he  died  without  issue  ;  thereupon  his  brother 
John  Hort,  now  Sir  John  Hon  (the  defendant)  ottered  and 
became  possessed*  -  > »  - 


r 


»    -t  • »  »  ,         .      «*  ■ 


.  In  1755,  J.  6.  Hort  filed  a  bill  fe  the  fiftttire^f  'it  hill 
of  revivor  of  the  bill  fifed  by  the  archbishop  to-  Cftftdteety 
in  1750,  praying  that  a  receiver  might  b£  appointed  ^o'  re- 
ceive the  rents  of  the  estates  included  in  the  settlement*  if 
1696,  and  that  those  estates,  or  *  competent  part  thereof, 
might  be  sold  far  payment  of  the  two  charges  of  600/. 
To  this  bill  Sir  Thomas  Gijkrdmd  Duke  Gijbrdpulfa 
answers,  and  havinginsteted  that  J.  6.  tfarfw-as  not  entitled 
to  die  relief  sought  by  his  bill,  because  he  was  theft  in  pos- 
session of  the  estates  which  had  been  conveyed  by  the 
setdement  of  1739  for  the    purpose  of  paying    jhese 
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1804.        the  pendency  of  suits,  and  without  any  limitation  in  point 


.sss. 


V. 

Daly. 


Kennedy,  of  time  whatever:  the  result  of  which  must  necessarily  be, 
that  the  rights  which  would  belong  to  Roman  Catholics  if 
they  had  complied  with  the  terms  of  the  act  of  1778, 
would  (notwithstanding  that  they  had  neglected  to  do  so) 
be  capable  of  being  asserted  by  their  taking  the  oaths  under 
the  act  of  1793:  this  was  the  manner  in  which  that  act 
must  have  been  intended  to  take  effect.  But  it  could  not 
affect' prior  rights;  for  example,  if  previous  to  1793  a 
protestant  discoverer  had  filed  a  bill,  insisting  that  he  ought 
to  have  this  estate,  1  cannot  seb  what  answer  there  could  be 
to  such  a  demand ;  there  he  would  have  been  exactly  in  the 
circumstances  which  Mr.  Keftnedy  would  have  been  in  if  he 
had  taken  the  oaths  prescribed  by  the  act  of  1 778.  Mr. 
Kennedy's  right  would  have  been  controuled  by  the  demand' 
of  the  protestant  discoverer,  but  Mr.  Daly's  would  have  con- 
tinued the  same.  The  effect  of  the  act  of  1793  was,  that 
the  estate  Which  Mr.  Kennedy  took  before  for  the  benefit  of 
a  protestant  discoverer,  he  then  took  for  his  own  benefit. 

The  question  then  is,  what  decree  I  ought  to  make  un- 
der these  circumstances ;  and  I  think  I  ought  to  decree  that 
Owen  Daly  having  become  a  purchaser  of  this  estate  under 
the  circumstances  of  the  case,  is  to  be  taken  as  having  pur- 
chased the  estate  from  Thomas  Kennedy  with  notice  of  the 
articles  of  1764:  that  therefore  he  cannot  protect  himself 
against  the  plaintiff  claiming  under  the  articles,  but  to  the 
extent  of  those  incumbrances  which  were  vested  in  him  and 
were  prior  to  the  articles,  the  one  in  point  of  time,  the 
other  in  point  of  lien.  Therefore  it  must  be  referred  to  the 
master  to  take  an  account  of  what  was  due  on  the  foot  of 
the  judgment  to  Mrs.  Clarkey  and  the  rents  and  profits  must 
be  set  against  the  interest  of  that  judgment.  And  the  same 
with  respect  to  his  demand  under  Mr.  FarrelPs  judgments. 
Beyond  this  I  am  not  aware  that  Mr.  Daly  can  bepermhtet| 


.«a*BS]N?CHANC&fiYt  «i 

4m  aafoatof  the  asqngagesythe  mattgaga*  pasjsiatt       19M* 
Mgbt  he  recoortyad  discharged  tbcioof^  and  prayiag  an 
«tf&oua*  of  the  rea*  »dpfoto-6ro«  the  time  A^^ofer 
htsheppf  7iM9n  cam*  int+<poseee*)o»  of  then*}  and  to  bt 
decreed  toth*  possession  of  said  lands*  fcc. 

,  For tho  plaintiff,  fa&lbti*rG*n#aJrlfa  BttrtUw,  Mr. 
JP<m**nkfr  MrmJBarringtm,  Mr;  Potwaita,  Mn  Gotland 
Mr.  Tibertoni  aligned  that  the  redemption  we*atiltop*a*that 
jbc  cowreyaaee  to-  the  archhhhp^  w»oot^froa*thci  mort- 
gagee! d>ai  although^  the  dearer  dwectedw  twtadeani* 
find  safe*  nofefcar  the  trustee*  of  the^cukntent  of  If&i 
R*r -aOy  of  tb* parsons codded  ia<  jcatfodcr  were-  made 
pei*^te»the  snk»  Tbattbia  w^  but* 

fraud  a,  for  that  by  so  coottiviagfto  k**ft-*ut  of the  ww  of 
the  court  that  settlement,  and  by  not  bringing  before  it-  the 
person*  entitled  thereunder*,  a~  deem  wae  obtained  which 
ought  dqu:  Thiaf  due  dewrcc  so  obtaiafcd .was?  a  frand'and 
b&ory ,  tagaiostr  thos*  in  xmmmA**  under-  the*  sctdoncat  of 
l^aftib^idifqctia^a-  sal*  of  the  ifcrrfoW  aetata*  -whieh 
sbotild  **t  have  beei*  soM,  uroU  after  a  safe  of  deaths* 
two  dcoeatjnatioiis^  and  ia-  directing  payment  oith*  iua- 
jgusv  to, the  tenant  for  lift:  that  this  iaspoaideit  wqpt^me* 
ticed  on  the  court  by  keeping  back  tha  aetttafcen*  of*l<?3$, 
and  not  bringing  before  it  the  trustees  or  cvrttta  Ijurtfwits 
of  that  settlement;  of  which  defects  in  tfcfedd&  dtf  afeclu 
bishop  appeared  to  hare  had.  full -notice)  an  wrifrijdat  We 
letters,  aa  froinfcnowins  that  former  purchascte&adbeea 
discharged,  from  their  biddings*  on  ^  ground  oftbedefctt 
ctf  tide  arising,  from  the  want  of  parties:  that  ootwitb* 
standing  this, Jie  went  on  to  purchase,  cpttavnUedhimaelf 
ol  thU  dcftjcttaget  tl^elandat  an  under* vol  na;  that  thrt** 
fast*  a,  decree  so  obtained  could  never  h*  decgaedw  fone* 
dapurcjof  thcr  equity  of  redemption.  That  although  the 
aixhbiahflQfe  enterd  into  ftaaisaaaioo> ;  aiMik  so  jpwfiancdy  it 
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1804.  bill  was  filed  in  1763  to  impeach  all  these  transactions!  and 
GiFFAED  *°  PJrocurc  a  I*-sale  or  redemption ;  which  bill,  though  not 
v.  f  prosecuted  for  along  time,  was  never  dismissed:  that  the 
.  supposed  acquiescence  of  the  tenant  for  life,  Sir  T.  Giffard^ 
was  not  mere  laches,  but  was  purchased  by  the  forbearance 
of  the  archbishop  to  enforce  against  him  the  raising  of  the 
charges  of  600/.  the  interest  of  which  he  by  this  means 
avoided  paying  during  his  life,  and  therefore  ought  not  to 
be  considered  in  the  same  light  in  which  neglect  to  call 
for  redemption  generally  is*  That  the  archbishop  himself 
by  his  own  bill,  admitted  his  title  to  be  nothing  more  than 
that  of  mortgagee  j  and  by  the  pendency  of  that  suit,  and 
the  continual  assertions  on  the  part  of  the  Qifford  family, 
by  their  different  proceedings,  that  he  was  bound  to  account 
as  mortgagee  in  possession,  and  that  they  ware  entitled  to 
have  the- surplus  rents  set  off  against  the  charges  of  6004 
the  redemption  was  kept  open.  Besides,  here-  the  laches 
imputed  was  only  that  of  the  tenant  for  life  ;  the  tide  of 
the  remainder-man  did  not  accrue  till  after  the  death  of  the 
tenant  for  life;  and  though  the  remainder-man  may  redeem, 
he  is  not  bound  to  do  so  ;  Corbett  v.  Barker*  1  AnsU  138, 
&  3  AntU  755  ;  and  in  the  case  of  any  other  statute  of 
limitations,  time  run  against  the  tenant  for  life  does  not 
affect  the  remainder-man. 

2.  As  to  the  dismissal  of  the  bill  in  the  court  of  Exche- 
quer filed  by  the  preceding  tenant  in  tail:  It  was  argued  that 
the  present  plaintiff,  who  claimed  as  remainder-man  in  tail, 
was  not  affected  thereby ;  that  at  law  a  judgment  in  For* 
medon  against  tenant  in  tail  does  not  bind  the  remainder-man. 
Ferrer's  case,  6  Rtp.  8.  a :  and  a  common  recovery  binds 
only  on  the  ground  of  the  supposed  recompence  in  value, 
and  that  it  is  a  common  assurance  or  mode  by  which  the  law 
allows  a  tenant  in  tail  to  exercise  that  dominion,  which  the 
law  considers  -it  politic  he  should  have,  of  disposing  of  the 


CASES*  IN  CHANCERY.  393 

m 

trfrble  estate.  But  admitting  that  in  mere  mortgage  causes  1804* 
s>  decree  of  foreclosure  against  the  tenant  in  tail  binds 
those  in  remainder,  and  that  the  dismissal  of  a  bill  to  re* 
deem  is  tantamount  to  a  decree  of  foreclosure  Ton  which 
poirit,  however,  some  doubt  may  be  entertained  whether  the: 
Cflde  goes  to  the  full  extent  of  the  position,  Choimly  v.  Qx« 
f&rd,  £  Atk.  267) :  this  case  dhTers ;  for  although  the  bill 
in  the  Exchequer  was  for  a  redemption,  the  defendant  did 
not  contest  it  as  mortgagee,  but  claiming  as  purchaser  under 
the'  decree,  and  so  the  court  did  not  decide  upon  it  as  a 
mortgage  cause ;  and  it  id  held  that  in  othet*  cases  decrees 
for  or  against  tenant  in  tail  do  not  affect  the  remainder-man. 
-Doyly  v:  Smith,  2  Chan.'CaM.  119.  Besides,  here  is  a  new 
equity  arising  to  this  plaintiff  from  the1  discovery  of  the 
fraudulent  contrivance  for  procuring  the  acquiescence  of  the 
tenant  for  life,  by  forbearing  to  enforce  payment  of  die  two 
charges  for  600/. 

3.  It  was  also  argued  that  the  cause  in  the  court  of  Ex- 
chequer, having  abated'by'the  death  of  the  last  tenant  in 
tail,  the  present  plaintiff' could  not  appeal  from  or  reheat 
that  decision  ;  and  that  it  would  be  a  very  unusual  thing  to 
revivea  decree  for  the  purposeof  seeking  to  hate  it  reversed. 
It  is  said  in  Verndn  v.  Fern<mr  4  Bro.  P.  C.  392,  to  be  an 
unheard  of  thing  to  file  a  bill  for  reviving  a  suit  which  had 
dismissed. 


For  the  defendant,  the  Attorney  General,  Mr.  Saurbt, 
Mr.-  Ridgeway,  Mr.  TcwnsendsnAMr.  Beltetv,  argued  that 
the  redemption  was  no  longer  open :  that  either  it  was  barred 
by  the  decree  of  foreclosure,  or,  admitting  the  archbishop 
to  have  entered  as  mortgagee,  he  and  those  deriving  tinder 
him  have  continued*  in  possession  without  any  account  for  a 
period  nearly  three  times  beyond  what  the  statute  of  limi- 
tation Requires  as  a  bar  in  ordinary  Cases.    That  it  makes 

Vol.  I.  3  E 
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18041        no  difference  whether  the  estate  is  in  settlement  ;*  that  the 

Giffard     kches  of  tenant  for  life  in  not  obtaining  a  redemption  Witt 

*  affect  the  remainder  man.  Anon.  2  Atk.  335.    That  other- 

■        m         wise,  the  title  of  mortgagee  in  possession  could  scarce  ever 

become  absolute  by  length  of  time ;  that  although  bilk 

were  filed  for  redemption,  they  were  suffered  to  sleep  far 

great  intervals,  during  which  the  time  required  as  a  bar  by 

analogy  to  the  statute  of  limitations  had  run* 

t  3.  That  even  considering  die  last  bill  in  the  Exchequer 
as  an  effectual  continuation  of  the  former  suite,  the  dis- 
missal of  that  bill  on  the  merits,  and  between  parties  com* 
jpetent  to  sustain  the  suit  was  an  absolute  bar  to  the  plain- 
tiff's title.  That  he  could  only  claim  as  remmindtor-roan  in 
tail  of  an  equity  of  redemption,  and  that  the  dismissal  of 
a  bill  for  that  purpose  by  a  prior  tenant  in  tail,  bound  hit* 
as  effectually  as  a  decree  of  foreclosure  against  that  tenant 
in  tail  would  have  done* 

» 

*■ 

3.  That  at  all  events,  if  he  had  any  relief,  it  was  only 
by  way  of  appeal  or  by  bill  of  review  to  be  brought  upon  that 
decree:  and  that  as  a  remainder-man  claiming  under  the 
same"  entail,  lie  was  competent*  if  grieved  by  that?  decree  of 
dkniiH&ial,  to"  appeal  from  it.  •  Osborne  v.  Usher y  2  Bro,  P.  CL 
314 ;  Wihgptidx.  IVhaky,  *Bro.  P.  C.  447-  And  as  to  any 
pretence  of  the  discovery  of  a  new  equity,  there  is  no  foun- 
dation for  that  in  point  of  fact,  as  the  pendency1  and  delay 
cVf  the  suit  for  raising  the  charges  for  600/.  was  in  issue 
In  the  suit  in  the  Exchequer;  and  if  not  so,  is  at  all  events. 
fit  matter  for  a  bill  of  review  in  that  court. 

• 

Lord  Chancellor. 

Vav  15.  r^xt  kill  *n  ^is  cause  was  ^'e^  by  Sir  John  Altkarider 

Gtffltrdj  who  claims  as  tenant  in  tail  in  remainder  uncfe*  a 


%  -  \ 


i ;  / 
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Mttknent  made  in  the  year  1739,  of  estates  Which  are  in        1804* 

the  possession  of  Sir  John  If  art;  he  claiming  under  the  will     Giffaid 

of  his  father,  the  late  archbishop  of  Tuanu     The  other       \\\y 

parties  are  the  real  and  personal  representatives  of  the  arch*  —  ' 

bishop  and  the  personal  representative  of  Jonah  George  Hort% 

who  was  the  person  entitled  to  the  residuum  of  the  personal 

estate  of  the  archbishop,  and  administrator  to  the  arch* 

bishop,  and  who  was  entitled  for  his  life  to  the  estates  devised 

by  the  archbishop,  with  remainder  to  Sir  John  Hort.    Sir 

John  Horty  who  claims  as  tenant  in  tail,  and  the  trustees 

in  the  settlement  of  1 739,  are  also  before  the  court* 

The  bill  was  filed  for  the  purpose  of  being  let  into  pot- 
session  of  the  estates  described  in  the  bill  on  payment  of 
whatever,  if  any  thing,  shall  appear  to  be  due  on  die  fnort* 
gage  in  the  bill  mentioned* 

The  circumstances  of  this  case  are  pretty  numerous,  and 
some  questions  of  considerable  importance  arise  upon  them. 

These  questions  are  of  two  descriptions :  The  first  appli* 
cable  to  the  tide  of  the  plaintiff  at  all  events;  the  other  ap- 
plicable to  the  title  of  the  plaintiff  as  affected  by  the,  dis- 
mission of  the  suit  instituted  in  the  court  of  Exchequer  ori- 
ginally by  his  father  and  elder  brother,  which  brother  is 
dead  \  pursued  after  the  death  of  the  father  by  the  elder 
brother  who  claimed  as  tenant  in  tail  under  the  settlement 
of  1739,  then  revived  by  his  son,  the  plaintiff's  nephew, 
<a  minor  at  the  time  of  his  death,  he  also  claiming  under  the 
same  entail ;  whieh  suit  has  been  dismissed  upon  the  merits 
by  the  court  of  Exchequer* 

* 

With  respect  to  the  first  question,  as  to  the  plaintiff's  title 
independent  of  that  suit ;  the  circumstances  of  the  case  are 
very  extraordinary,  and  unquestionably  shew  what  one  has 
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tfQ4»       h*d  tottc* mufh <*cftska  tolameny  ptttaMy  JHtkm* 

a"iirrAW*  Voct,  to  pr«^«diug»  wjiich  have  beeu.fc*d  m  tbeEicbcn 

*/  qoer  (at  a  time  when  I  understand  that  court  h*d.  the  *difr? 

■    nqirr»  r.  <^*jon;of>ttl>e  great  equity  business  of  the  country^and 

yaa  at  the  same  time  oppressed  with  other  business  j  iwi 
therefore  pgifraps-cQuld  not  take  that  time  for  cooftHteigtitt* 
which  was  necessary  for  the  purposes  of  full  investigation 
and  fight  decision) :  that  advantage  ,w*s  taken  oC  auc&  pro- 
ceedings to  defraud  persons  of  property  to  which  ttay.waKQ 
entitled*  particularly  persons  derivifig  under  settlements*    I 
cannot  otherwise  fc$£eive  bow  it  has  bappc**ed$hax4wng 
the  time  I  have  sat  in  this  court,  so  many  cases  have  come 
before  o^e  of  feuijds  pranced  by  means  of  decrees .  upon 
|uUs  in  equity,  afld  sales  had  under  them.    As  far  as  I  can 
judge  from  wha*.I  h^ve\  seen,;  it  was  qpe  of  the OQmg 
grievances  of  that  time :  a  grievance  which  J.  tajs£  jp  nqgf 
ended,  but  which  in  times  past  appears  in  a  variety  of  caa*% 
beffcwre  ma  to  have,  fpisted  to  a  degree,  quite  asfpqisMag.    A 
systematic  use  has  been  tw4s  of  the  decree  of  a  court  <rf 
equity  fpr  the  purpose  of  effecting  fraud  j  and  it  has  bees 
jftjmich;a  swindling  contrivance  to  deprive  a  family  of  its 
MttthM;  W  .<>£tta<?  Wttivflnfea  whijeh  swindler*  some? 
4l&e%:Itfa*tice  **f*m  unwary  young  men.    I  ahaU  tkm %fr 
#)§Ff^^{in^^K^f  bound  tR  s,m*ggle  to  the  utmost  of  my 
9WU  JAi^ntattto  fr^m  such  oppressive  combmatjpfts 
lA.fiMti  4it4iPViffP  4>C  their  rights  persons  ei*titted^tQjSr 
t^^M^flWt^'W^  se^jpents.    ButonediftGuUjr 
W^cbrWU^aAyvayftstril^  r^y  mind  here  arises  from  feeling  *k& 
jt  Way  ^e  diljfcvta  fi»m,the  different  hahits  of  the  squntriefc 
to  bripg  courts  of  Appeal  in  Engfand  to  fed,  as  I  do,  ttone 
v     circumstances  of  fraud :  and  as  every  decide  I  make  is  sub- 
ject to  revision,  and  subject  to  revision  without  the  grounds 
on  which  I  made  it  being  known,  I  pronounce  every  de- 
cree with  a  degree  of  fear  and  trembling.    I  am  satisfied 
that  such  transactions  as  have  happened ,  in  this  cause,  anfl 
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m  that -in  •  wbidk  I  tav»  jtut  pronounced  }udgifc*nt,(a)    -    rtftfc 


■  »»>! 


never  mold  have  happened  in  the  courts  of  equity  in  j&gv  burlap 
land.  ■  However,  I  most  do  the  beat  leap,  and -content  m?f       h^t 

•elf  with  reflecting  that  in  so  doing  I  am  acting  to  the  bee*       **-* 

of  my  judgment,  for  the  advantage  df  the  people  of  this 

country,  with  a  view  to  the  reform  of  such  practices* 

■ 

la  this  case  it  is  impossible  not  to  feel  the  strongest  incli* 
nation  to  inlieve  the  plaintiff,  if  he  can-be  relieved  consist 
tendy  with  the  rules  nod  practise*  ndopted  for  the  admints- 
GNUioa  of  justice :  for  in  some  cases,  whatever  wrong  there 
may  be,  more  mischief  may  arise  from  redressing  the  griev«* 
lame  thanfrom  suffering  matters  to  remain  as  they  are.  (His 
lordship  here  stated  the  original  title  of  the  Gtffard  family 
0*  tbfeestates  in  question,  the  settlement  of  June  1739*  thd 
bill  filed  in  1740  by  the  executors  of  DiUon,  and  the  dot 
eree  obtained  thereon*) 

'  In  December^  1744*  a  report  was  made  upon  this  de- 
gree, stating  that  a  large  sum  was  doe  to  the  eaecntor  of 
Dilhi9%  on  which  a  considerable  arrearof  interest  most  he*% 
accrued:  andthatdnriimstance  necessarily  affects  the  ^hofc 
case  i  for  Sir  Tkonun  Gtffard  was  bound  to  keep  dowit  that 
Interest,  he  being  in  possession  of  the  estate.  It  -ia^ttaV 
fortune  which  attends  cases  of  this  des^ripb^nvtbsxr^Wifetie 
there  is  a  tenant  for  life  in  possession,  *ndJ*etan^£Mtfa 
sale  of  the  estate,  aad  pay  the  interest  out  of  the  putthsatc 
money,  which  he  ought  to  have  paid  out  of  the  profits,  and 
hate  (he  surplus  money  paid  to  himself,  it  is  not  very  pro* 
bable  that  he  will  be  vtry  attentive  to  the  interests  of  those 
who  claim  under  the  settlement. 

(a)  Kennedy  v.  Daly*   . 
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1B04.  In  Fit.  1745,  that  came  wa*  again  heard,  and  a  decree 

for  a  sale  was  had;  and  the  surplus  directed  to  be  paid  to  Sir 
T.  Gtffard,  that  is,  to  the  person  who  clearly  was  not  only 
not  entitled  to  that  surplus,  but  who  ought  to  have  bees 
obliged  to  pay  out  of  his  own  pocket  a  considerable  past  of 
the  sum  for  which  the  estate  was  sold ;  however,  «ucb  a  de- 
cree was  made.  The  cause  was  re-heard  on  the  26th  of 
July,  1746 ;  for  what  purpose  or  to  what  effect  it  was-  re- 
heard I  have  not  learned,  except  that  the  grounds  on  which 
the  decree  was  to  be  framed  had  not  been  fully  lasd-befare 
the  court  at  the  first  hearing.  It  is,  I  suppose,  in  conse* 
qaence  of  the  practice  of  not  stating  in  the  petition  £pr  * 
re-hearing,  the  gravamen  <m  whioh  the  decree  is  impeached* 
Petition  for  re-  that  I  cannot  ascertain  on  what  ground  the  cause  was  ns» 

Jo  state  the**  heanJ'  or  what  was  €hen  discussed ;  a  practice  which  I  dank 
grounds  on  extremely  mischievous,  because  I  see  it  applied  to  cases 
•ouriittore-  where  perhaps  all  that  is  meant  to  be  re-heard  is  some  trifling 
tow  the  cause,  point,  and  on  which  perhaps  the  cause  cannot  be  re-heard, 

the  rule  being  that  more  than  one  re-hearing  cannot  be  had* 
Now,  at  die  time  this  decree  was  pronounced,  as  to  two  de* 
nominations,  Sir  Thomas  Giffard  had  really  nothing  in  the 
lands,  for  KttRnagh  and  EaJhjccxvanhzd  been  conveyed  an 
trust  to  be  sold  to  pay  debts  ;  and  consequently  Ins  attesest 
in  those  lauds  was  no  more  than  a  right  to  have  them  ap- 
plied in  discharging  those  prior  mortgages  and  theincum* 
brances  affecting  the  Castle  Jordan  and  Hardwood  estates* 
and  .with  respect  to  a  third  denomination,  the  Hardwood 
estate,  he  was  tenant  for  life,  with  remainder  so  his  first 
and  other  sons  ift  tail. 

• 

The  sale  being  decreed,  the  estate  was  put  up,  and  ptu> 
chased  by  persons  who  meant  to  conduct  themselves  as  lair 
purchasers ;  looking  into  the  title,  they  saw  it  was  not  a  good 
one,  and  therefore  they  objected  to  completing  their  Jnnv 
chase.    On  that  ground  they  were  discharged  from  their 
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purdiase*  and  when  they  were  so  discharged  because  no  ,     1804, 

gftod  title  could  he  made  tojjbefti*  the  court  of  Exchequer     Giffard 

in,  effect  dettirmined  -  that  in.  -decree  was  erroneous;; .  and  v. 

the  pbintifs  in  thttsuit,  in  proceedings  to  a  second  sals  —  i  RTt  -» 

after dthat  ttoentoinariottof : the  court,  were .  clearly  guilty 

of ?r  £raud  t>r*  the  courtf ;  it  was  aifraud  and  imposition  on 

theccmrtto  insist  on  another  sale  when  the  court  had  said 

it/could  not!  protect  the  purchasers,  instead  of  filing  a  new 

bill,  for  die  purpose  o£  bringing  before  the  court  the  per* 

sbnsrclaimieg  under  th*i  settlement  of  1739.    That  fraud 

appear*  to  meter  contafcttinate  all  the  subsequent  proceed* 

|ngs:  and  Jrchaoi  it  higtty  important  so  to  consider  it,  be 

cau^  oosfain^;«an  be  nicare{in»poitant  m  the  admraistratioa 

of  justice,  than,  that  the  paries  in  a  cause  should  notbf 

permitted  by  any  contrivance,  or  by  the  holding  back  of 

any  ctrt mass tance;  4o  deceive;  the  court*  and  make  it  act 

'in  on£  instance :  ebntrary  to  its  solemn  decision,  in  ano> 

then    ThU  is:aosort£f. proceeding  which  the  court  can* 

not  suffer  to  be  carried  c*n  without  expressing  its  indigo 

nation  in  the  strongest  terms,  and no. proceeding  of  that 

description  can-  have  any  effect***  defeat  the  rights  of  parr 

ties  whicfarthe  court,  meant  to  preserve :  stjoh,  must  have 

been,  the  intention  of  the :  court  of  Exchequer  in,  discharge 

iug  these  purchasersirom  their  purchase.    When,  therefore 

?  person  comes  in  as, a  purchaser .  under  such  circumstances, 

it  would  be  monstrous  to  say  that  the  can  maintain  himself; 

It  is  palpable  *hat .  the  archbishop  of  Tuam  bid  for  this 
estate  as  a  bargain :  the  estate  was  put  up  again  to  saie^  and 
H  sold  for  less  than  had  beta*  before  bid  for  it,  and  why  i 
because  k  was  known  that  no  person  could  make  a.  good 
tirle  under  that  decrees  The  archbishop .  appears  by*  his 
letters  and  by  all  his  conduct  to ,  have  been  apprized  of  the 
ferfdeaMht  of  1739:;  ;and  1  apprehend  that  previous  to  this 
^haJJibtenameppasesseAcf'thft  two -charges  which  he  had 
on  the  Castle  Jordan  estate  ;  being  possessed  of  them,  he 


w*»*ttjUfcr  wfrte  the  y^rtf>r?tow^h*H  Kfc#sttft¥«fti 

forr***,     the  correspondence  which  appwars  tfrhave  tflkttfr'ffifcfrrfat 

^JV  *        must  therefore  have  been  aware  what  was  the  tniesituft* 

■^^— :  ii#ttJcrf^»p»optFty  atthe^nfeh^^brtrforth&^state;;  In* 

4oed*the*oiai»eiielias«sfe^  festead'ttf 

psocaednag  nder  th**teuretf  h**fce  Si^queivafcw^fefseft 

WOfildhave  done  wtuvhftdAeen  *^^d^  purchaser  whh* 

oi»tap|»tjbenftott-o£aDy'd*w^g  wiig^^  be40*fcfci*<  fedwrey* 

ance  from*  the  repceocntaure;  ^t  ,Otifc»  as*  «Mprtgwgee?  s*h! 

though  he  pakUhis  money  ittbthe  E*<*h«ltierv«nd  made 

application*  to  gcfcfnrt*f  k  oat,  ttadr  that  was  'not*  oppose* 

by  S&Thmicm<GtJfaJ,*hemv^ 

k*gy  F  bare  aoight«p«*s*iflMr«  that  ^ 

fc**he ?re$t1 ancUheoutiis  a^nwfest  fratid •    r    ,"'•*        ^ 

*  •  * 

was  ia  *r*&;  ahd  *fter  %e*et*l  foeifa? 
.v-  %^  attempts.  to<get»CQttvwyaiiaefiw^ 

"  -"  «*d  his  sea,  that  archbi^hop^irs  a^-bUly  in-*t*50, dtWng <Ht 

aabtamctit  and  praying  to  have  <he'benefit  of  hi*  purchase* 
^dmtftnry vthst  at  that ittoiheftC '  ha  ttxfeiderfetThis  title  >  ad  in* 
^gmplftetCthat&enifcas^  hare  the*  heiteft 

^Ao«<mtrai^  he  farads  OM|de*     {f  that  -cause  had  <dome$d 
syJwaariojft  the  court  cduktuothave  decreed  him  the  bei 
n^fifcpi^aimt  jparchas  v :  the  court  must*  have  said  *  the  am 
?*  gnud  decree  was  erroneous ;    the  account  must  foctafceft 
f  again;;  you  must  have  a»  account  taken-  of  what  was  due 
"  OU  the  n»itgage.:  if  the  trustees  had  done  their  duty 
u -^y  uwild  have  saidjsuth  and  such  estfctda  aresettlerffor 
"ilhe  purpose  of  paying  these  tkhts,  afti  thetjthe  sate  toast 
"  havebeenof thbsetestates,  aadnotafififrJttnodS'    Thik 
iWQMldhuve<i>te&the  purpart  of  the  decree  'which  th*«ottf£ 
a£  fmtomfmer;  wradeb  hav»  pronounced,  kid  Aey4  would^lsV 
bjprMakesDcaue  that  Sir  Ta©&***  should  pay^  .wrttafrTJf 
iiwtiwstv and  that dt^houldiwst  be  paidr<&«t  dflfce^  e^fn^sf 
estate*  :  Jfoureverf  aaraaawerwas'^ 
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objecting  to  the  transactions,  end  the  archbishop 

proceeded  further  mthat  cause.  <     Giffard 


3t 


He  filed  a  hSU  at  the  same  tiaftei*  Chancery*  as  assignee** 
the  charges  under  the  settlement  of  1606 j  nothing  ii*  more 
striking  than  tbU  cnxunitfance  9  he  chooses  to  file  bis  bill to 
complete  his  purchase  hi  the  Exchequer,  and  to  file  hk  bill 
fcrraising  those  two  sums,  in  Chancery.  It  is  very  striking, 
if  <ne  considers  whet  would  have  been  the  proper  decree  if 
these  two  causes  had  come  on  together  in  the  same  court? 
if  both  causes  had  beqn  in  the  aaaie  oourt,  it  would  hare 
been,  that  the  mertgagtd  estates  should  he  sold  for  payment 
of  the  mortgage  in  the  first  place,  aad  then  that  the  surplus 
of  the  purchase  money  should  be  applied  to  pay  these  two 
charges,  instead  of  directing  it  to  be  paid  to  Sir  Thomas 
Gffitrdr  one  of  these  charges  would  have  been  paid  out  of 
the  surplus,  supposing  the  purobesr  to  be  completed*  When* 
one  copeiderMhati  by  die  settlement  of  1739*  these  charge* 
were  to  have  been  paid  out  of  the  mortgaged  estates,  ia> 
which  very  estates  the  archbishop  had  acquired  an  interest 
as  purchaser,  andaa  purchaser  at  an  undervalue;  it  if 
plain  that  hie  filing  these  bills  in  different  courts  must  have 
been  for  a  fraudulent  purpose ;  for  the  purpose,  of  barrusamg 
die  Gijfard  family*  and  of  urging  them  to  executeochi  cob*- 
veyaucc.     .  *s  ** 

* 

•    «■  r 

These,  were  the  circumstances  of  his  tide  whewtb*  strch- ' 
bishop  made  his  will  in  1751.  There  is  no  specific  derfse" 
of  this  land  which  he  claimed  under  the  deed  of  -174§  i  $»t 
had  no  title  but  as  mortgagee ;  he  admitted  hi*  tide  to  the' 
purchase  was  at  least  incomplete,  and  Ixonceive  diet  he- 
never  could  have  completed  it,  tfcatthe  court  never  eoml& 
Have  held  that  it  .bound  the  righfeof  the  persons  chrimfogt 
wder  the  settlement*  H»makes  then  a  general  devise  W 
Jitfah  £L  Sort  far  life*  w th  remainder  to  his  firet  and  other 

Vet.  L  4  P 
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tgftk        sons,  then  td  Sir  y<?A*  Bert  arid  ru4  firsthand  odiefitoniy 

Gxftard.    and  jfosiah  George  ttort^  who  was  his  mi duary  legatee,  o*n 

_, I/*  tained  administration  with  the  will  annexed,  the  executors 

' '  having  renounced.    The  consequence  was,  that  y*9tak  (?. 

Hart  was  in  possession  of  an  ambiguous  tide ;  if  the.  arch* 
bishop  had  been  a  purchaser,  he  had  an  estate  for  fife,  with 
remainder  to  his  first  and  every  other  son,  tec, :  if  the  arch* 
bishop  was  mortgagee  only,  then  his  tide  was  in  die  cha>» 
racter  of  residuary  legatee.  Clearly  it  was  only  a  mortgage 
tide  at  that  time,  for  if  the  decree  in  the  Exchequer  could 
not  be  set  up  to  bind  the  rights  of  persona  claiming  tmdete 
the  settlement  of  Ift9,  then  h  wfcs  imqoestsonatty:Batie 
to  redemption ;  arid  he  himself  had  a  bill  depending  m 
court,  acknowledging  that  he  could  notsristain  that  purchase; 
Therefore  when  the  wil!  was  made,  it  was-  made  wndfe 
circumstances  which  enabled  him  to  dispose  of  no  motff 
than  the  money  which  was  secured  by  the  mortgage,  which; 
he  had  by  assignment  from  Diihn,  and  that 
'liable  to  all  the  impeachment  which  I  have  stated p 
all  the  costs  of  those  erroneous  proceeding*  on  DMtnt* 
mortgage,  after  he  had  notice,  would  have  been  no  charge 
against  the  persona  chaining  under  the  settlement- 
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:  lil  the^y eat  1751,  the  archbishop  died:  and  in  February- 
1755,  y:  bi  Rort  filed  his  bill  for  the  purpose  of  raising 
the  charges  ander  the  setdement  of  1696,  which  I  appre- 
hend was  grafted' on  the  suit  before  instituted  by  the  arch- 
bishop. To  that  biH' an  answer  was  put  in  by  Sir  Tkomtn 
Gijbrdtod  his  son ;  and  in  that  answer  they  state  particu- 
larly the  situation  in  which  the  archbishop  stood  with  re* 
spect  to  this  property,  and  they  objected  to  die  plahsdff^s 
receiving  any  thing  in  respect  of  these  charges,  becausclhey 
said  that  be  was  in  possession  of  the  estates  which  weft  ooiv 
veyed  by  die  setdement  of  17 S9,  for  die  purpose  of  t>ayia%* 
thesfe  charges,  and  had  obtained  that  possession  By  a?  fr*adu\ 
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iMt  psQMfldt«s;.>md  *«j?iq>i«t*d  that  in  taking  my  account        1804. 
pf  what  he  was  entitled  to  under  these  ^barges,  he  should  ac-     Giffaud 
count  .for  the  rents  and r  profits  of  the  estate  as  mortgagee. 
Mr*  Sort  then  does  not  proceed  in  this  cause  j  he  does  not  ; 
aitt  mpt  tp  enforce  payment  of  the  interest,  though  other  per- 
sons entitled  to  parts  of  the  same  charge  were  obtaining 
their  interest ;  and  the  reason  why.  he  could  not  obtain  an 
prder  for  the  payment  of  interest  must  have  been,  that 
the  answer  insisted  he  was  accountable  for  the  rents  and 
•profits  as  nw$gage$.     l/nder  these,  circumstances,  it  does 
appear  to  me  that  during  the  possession  of  J.  G.  fior(9 

a 

h*»  by  not  .proceeding  io  the  caps*  and  enforcing  the  pay* 
of  interest  from  the  receives  of  the  Castle  Jordan 
^acknowledged  that  there  were  matters  of  account 
depending;  and. that  acknowledgment  appears  tp  me  to  have 
lasted  dp*a  to. his  death,  which  happened  in.  1766. 

t 

•  In  1761,  Sir  Thomas  Gifard  died,  and  in  1703.  a  biH 
aras  filed  by  Sir  Duke  Giffard,  the  succeeding  tenant,  for  life* 
and  his  son,  the  late  Sir  Dukt%  then  a  minor  for  tb*  pur- 
pose of  setting  aside  the  proceedings  in  the  court  of  £xchqr 
quer  and  for  a  redemption.  That  bill  was  amended  in 
1764,  and  from  thence  there  were  no  proceedings  in  the 
jcausc  But  though  there  were  no  proceedings  on  the,  part 
of  the  plaintiff,  there  were  none**  the  paft  of  the  defen- 
dant neither:  the  Hart  family  did  not  attempt  tot;disini^ 
that  bill  nor  to  proceed  in  their  cause  io  Chancery.  ,  Now, 
it  is.  impossible  to  account  for  this,  but  upon  the  ground  that 
.they  conceived  it  more  beneficial  to  themselvfts  to  suffer  the 
jnatter  to  sleep ;  as  was  likely  to  be  the  case,  considering  the 
situation  of  Sir  Dui*  Giffard  as  tenant  for  life ;  who,  if  the 
rights  of  all  die  parties  were  attended  to,  would  have  had  tp 
-pay  a  large  arrear  of  interest  on  the  two  charges  of  $00/. 
xach  uader  the  settlement  of  1696,  and  could  have  got  only 
Ahe  .surplus  rents  of  the, estates. in  mortgage.  But  both  suits 
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i&H*    ^   W^re  depeuain^  aitd  Ae  pendency  of  "ttose*s*£ta  fcejit  ft§ 

oj^$Xki~  *8*ittt^wif'-«*d  hd*4t  could  b«  said  that  thefre  **a*laeta* 

v- ..         6n  one  side  whtah  did  ttot  a^lf  to  the  other,  I  citaBOt*drj* 

jgotf*-^  ^{^et :  ff  the  laches of  the  Sort  'feftitlydM  Ml  pftctod* 

ttfeir  recei<H*ig  the  fWd  charges  erf  «  <60®&  which  it  did  M* 

tt  is  'difficult  to  rs*e  how  -the  lathe*  of  thr<&^*/fao*ily 

(especially  in  the  edacity  <tf  tetoaut  for  life  in  Which  Sir 

Duke Gttfard  stood)  should  prevail  against  them* 
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In  1798  Sir  Duke  Gifard  died,  and  in  t«$9  tfce  last  Sit 
Dtt^r  Ge^Jwy/  filed  hfe  bill  of  revivor  and  aftuftidtneirt:  J* 
that  bill  he  particularly  introduced*  charge  shaehitf  fiohe^ 
Sir  Duke,  srenW,  was  it  disWefcsed  man,'  and  that  «be  arefe 
bishop  having  obtained  an  assignment  of  these  two  ^charges 
of  600/.  each*  Sir  Date  bad  permitted  the  ajcf^btopiuid 
those  claiming  binder  him  to  receive  the  rents  and  pntftetif 
the  mortgaged  lands  during  his  life.  Now,  that  <Atarge*a 
the  bill- in  the  Exchequer  does  not  pat  in  issue  die  faro* 
4*edi&gs  iu  Chancery*  but  it  puts  in  issuers  feet  of  the 
\A\\'m  Chancery,  and  that  the  refits  and  pitifits  *f  >the 
teoitgagtfd  estate  ■  were  considered  by  the  Gijfatd  fauubf  *m 
f&ecitax}  by  the  ttrchbichop  for  the  payment  of  those  iw* 
sutnfe,  flsitteN  *ro£r  Ae  mortgage:  and  that  is>the  r<&«flt<rf 
th^prtX3«edings  irt  Cbattcery  t  lor  when  the  6iffard*  objected 
to  th*  i«eeiv$r>{rii*4p&  interest  on  these  two  swots  to  the 
archb*rtiopv*ad  Wh<?n f^the  reason^  why  the  archbishop  did 
jao^l^dWtte4iitet«&toilthesetWOsums  when  other  person* 
did  reserve  their  itne***st,  is  now  acknowledged,  itkade- 
taoBstratioi)  that  ^oti-  both  sides,  with  something  of  objection 
there  was  an  open  account  subsisting  between  the.  pastiest 
and  the  lapse  of  time  eqght  not  therefore  to  fl(ffcct  either^  ' 
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Sir  Dote,  the  son,  died  in  1801,  and  a  bill  wf  *<*doo* 
Was  filed  by  his  son  Sfa  Thimuto  >•  tha  *iui*'ltadlre*hfc*g!tt 
to  uwfccaring  in  the  oouftpf :  EfceheK^wer in  the  lifotitoe  #f 


&ti^m«a*me&m  m 
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fcs*ri«g  in  ifeetvfifcr*  teoi^th^Wlw^diws^d,  WrtW#     G*mfi? 

ground,  «a  1  appnehsQd*  that  the  iproor  can*  too>l<rtc  for     "„  ^-" 

fedemptieo,  Naw^  (beaid«$^c  ctrcumiuaiocs  which  lMv#  « 

stated,  whieh  appear  *n  me  fully  to  account  for  the  de^r* 

the.  rights  of  the  parties  icing  as  it  were  in  suspense,  antf 

the  annual  accounts .between  die  parties  preventing- thf 

effect  of  the  lapse  of  time)  tbf  reis.*  fact  which  secma  to 

me  of  itself  sufficient  to  have  prevented  that  lapse  of  time 

being  ok^ectnd  to  .Sir  Thtmw  Gifihfd  the  minor.  Certainly 

*e  sitk  wafr tttthutec}  in  tftt.*  the  4rpfch|sbop  had.filedja 

hilLinflZfO,  acknowledging  4m*  title  1  to  be- good <)&ly  as, a 

mortgage  tide  t  then  from  *7#3v>thersMit ..was  depending 

ikmHB  so  the  final  dismission.   Though .  them  were  no  inter* 

teartiatft  steps,  yet  ifcncver  wae  dfeniiesedj  .and  I  take  it  to 

beube  duty  of  a  court  of  equity*  without  some  good  rent 

aon  to  the  contrary,  to  attend  to  that  circumstance,     B*r 

cause,  what  is  the  case  of  an  application  to  dismiss  a  bUi? 

k  is*  to  borrowtbe  expression  which*  I  think  Lord  Ham* 

W9cz&  uses,  ."  to  rouse  the  sleeping  lion*"  tbe>pajrty  *e 

afraid,  and  therefore  doea  not  apply  to  dssntiasv ^i«jn1 

if  he  does  not  apply  to  dismiss  it*  tine  bill  ia  pending* 

This  suit  was  not  abated;  it  had  suffered  totting  *tfrir 

Bm  Duke  the  aon  of  Sir  Themis  Baej&ripgity*  end^** 

fcsm  it  wea  unquestionably,  a  suit  dependingrfae*  IXMi 

and  if  the  ground  on  which  the  court) of  focJwpfetridftr 

aided,  was,  that  the  lapae  of  time  prevented*  r*de**ptssatj 

Sir  Dukf%  bill  in  1799,  ought  to  have  been  denuimd  U>j 

it  never  ought  to  have  been  put  on  the  file.    If  the  interval 

Jb»twcen  if  64  and  1799  was  sufficient  to  prevent  the  court 

froasotnlring  op  that  suit  and  giving  it  effect  as  f>dm,UGa, 

a  demurrer  would  have  lain :  yet  would  any  person  have 

ftobght  nf  demurring  ta  that  till?  I  take  it  that  *fcen 

thevs^isj  n  auf  t  pending  and  not  abated,  (if  it  is  abated*;  that 

in  s>4ife*nt<*)iing)  but  rcnrtinjpg  ia  such  a  situaticb  that 

the  defendant  may  at  any  time  apply  to  dismiss  the  bill,  if 
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tethinfajit,  he.hsaiio  ri^ht  ^^i^^tho^iti^ 


Gir^aa     be  comiclered  ta  have  pendsOcj  fo>mi  jhftt  b*gli«ingf,if  .]* 
_  v.  <krcs,npt  proceed  to  diasniss  it.  J.nws* ecmfess  thatefraethl* 

—--  if  J  had  been  to  decide,  upon, that  suit  m  the  £acheqttf$r,  J 

should  have  held  that  the  lapse  of  time,  did  .not  reach,  H4 
and  I  see  no  good  ground  for  a  court  of  equity  to*  hold  that 
it  difi:  lor  the  whole  transaction,  was  fraudulent*  .  And 
though,  where,  no  sjepa  are  taken,  fto  inmatigsjte  a  fraud  by 
the  persons  interested,  lapse  of  tame  will  be  -held  a  group*} 
•£r  not  permitting  a  question  to  he  raised,  yet  'that  d©e*-*tf 
apply  to  a  case,  of  tbi*  description  when  the  mi*  «a»  iftttH 
tuted  at  a  time  when  the  matter  was  capable  of  inveatiga* 
fc  on,  rod  when,  on  *he  ground  WLthis  veiy  k&fahwmwr 
iui  resistance  had  beeo  made  in  the  -n*caP4»aie4D7ao«sfaew 
©laim  of  the  archbishop :  for  the  two  tenantefor  life  bad 
successfully  kept  him  out  from  receiving  the  interest  est 
the  two  charges  of  600/.  by  insisting  that  he  and  his  fa-\ 
mily  were  accountable,  for  the  rents  and  pipits  «f  theae* 
lands*    I  Qboukl therefore  ha^ehekU^  am 

aatitlcd  to  be  putcin  the  situation  he  ought  to  bean-panci, 
masinuch'**  the 1  eatates  in  mortgage  never  had  been  su^Kdtt 
to  pay  the  mortgage,  that  they  ought  to  be  so  apptte'd ;  thSt 
t&e  mortgaged  estates,  being  made  subject  to  the  charges  on 
tfc$  Castle  jfjrfon  estate,  .should  be  sold  to  pay.the  principal 
4#%  opt  that  naortgage,;  md  the*  intent  Arcauingilur  afetu 
the actfttwfcg «f  hk title ;  andto, relieve  the<£bf*^ \Jvrdam 
**tate,*by  ^ptfjting*  the  principal  smn  of  those  two  charges fof 
600/.  und  "the  interest  accruing  due  after  the  accruing  of 
his  tide*  Hel  would  have  no  right  to  call  back  the  rents^and 
profits  beyond  the  accruing  of  his ,  title,,  hecauft  in.  Mr* 
science  that  waaaot  hia  eight *  hia  sight  was  taha*e>hi*«s4eto 
tsibinosBvbered  to  jk>  greater  extent  than  the-jettfanstienf 
W394mbnded.  If  4hat  dissuasion  in  the  fixclkq>e!i  had 
been  out  of  the  way,  there  would  have  been  no  doubt on 
my  mind  that  tha't  ought  to  have  been  niy  determination  * 
and  that  the  Hardw$ode%toXJt  should  have  been  cdbrcytd  to 
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the  .fats  nf  the  setsfcmein  of  173* ;  for  as  to  that'  estate,        1*04. 


the  archbishop  taok  it  with  notice  that  it  was  to  be  con-     6irrAa» 
toyefcd  to  those  uses,  and  that  the  other  estates  were  to  be!  v. 

sckkibr  the  purpose  of  paying  off  the  charges  on  them  and  «. 
retieviag  the  fii^ir  y^£/fln  estate.  J 


HORT. 


•.' 


r   However,  it  is  objected  to  me  that  this  decree  hi  the 
Bxthequer,  dismissing*  the  bill  upon  the  merits^*)  is  a  bar 
fathe  claim  of  the  plaintiff ;  and  I  must  confess  the  strong 
impression  upon  •my  mind  is,  that  Una  bar(£):  and  J  Decree  against 
think  h  wottM  beroisehievoos  in  the  extreme  to  hold  other-  V****  in  **" 

.  shall  bind  a  n 
mainder-man. 

(«)  Fn*i>and*e  of  what  passed  in  the^oart  of  Exchequer,  wfcli 
which  we  have  been  favoured,  it  appears  that  the  only  question* 
atebated,  were,  whether  the  archbishop  was  complete  fiurcAascr,  pr 
only  assign.ee  of  the  mortgage :  and  whether  the  length  of  time  bar- 
red the  then  plaintiff,  whose  title  did  not  accrue  till  1798.  The  ef- 
fect of  the  frauds  w%ich  were  practised,  or  of  the  claim  of  the  Hart 
family  to  the  charge**?  600/.andthe  proceedings  in  respect  of them, 
as  producing  matte*  ««lnceoeufc>  and  so  keeping*  open  th*  redemp- 
tion* do  not  appear  to  have  beendiscassed  at  the  barior  on  th* 
beach.  The  cqurt  decided,  that  the .  archbishop  Mras  not  cojsjdetn 
purchaser,  and  was  only  to  be  considered  as  having  entered  as 
mortgagee.  But  although  they  considered  the  bill  filed  in  1798,  as. 
k  continuation  of  the  suit  commenced  in  1763,  yet  as  no  steps  had 
been  taken  in  that  .cause  for  so  long1  an  interval,'  (particularly  for 
a  space  of  sweaty-five  years*  from  the  Utaeef  the*  then*  plainttA 
aMniqg  of  age,  in  1774),  during  whkh  tisse  ths>  {ftariy fatally*  wee* 
ia  possession,  acting,  qpon.  the  estate  as  absolute  waersp  and-dtA 
not  appear  in  any  instance  to  have  treated  it  as  a  pledge  j  the  coucfe 
held  that  the  equity  of  redemption  was  barred.  They  also  held  that, 
the  then  plaintiff  being  only  remainder-man  during  that  time, 
mflte  no  difference ;  that  he  might  m  that  capacity  have  proceed- 
edtpcassecea'redemptlOQjOTtohav*^ 

nanMortifet'to-kecs*  town  the  intescn,;  and  thattnisjkstaradstr 
$oj|  <h*  ceffift,  ia*  law  ape*  the  statute  of  Utnfcatk**,  wheat  that 
only  jnaode  to  avoid  the  statute,  is  by  an  entry K  which  the  remain- 
der-man cannot  make  during  the  life  of  the  tenant  for  Ufa. 

(A)  Vid.  Lloyd  v.Johncs*  9  F**.  jun.  37. 
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1 804.  However,  I  cannot  make  this  decree  in  the  face  of  the 

Giffard*  decision  in  the  Exchequer.  It  may  be  said  that  new  matter 
is  brought  forward,  viz.  the  fact  of  die  bill  filed  in  Chan- 
-  eery  by  the  archbishop  for  the  purpose  of  raising  the  arrear 
of  interest  upon  the  two  charges  of  600/.  each:  but  this 
new  matter  is  of  a  very  slender  nature  ;  for  in  the  bill  of 
X  799,  filed  by  Sir  Duke  Giffard,  he  stated  the  circumstance 
of  the  pendency  of  that  suit,  and  he  was  perfectly  conusant 
of  the  circumstances ;  and  if  it  was  matter  subsequently 
discovered,  if  the  suit  in  Chancery  had  gone  quite  out  of 
the  minds  of  the  Giffard  family,  then  it  might  be  said  to 
be  the  subject  of  a  bill  of  review  as  new  matter  j  but  that 
cannot  be  thought  to  be  the  fact. 

I  shall  let  this  cause  stand  over  to  the  last  day  of  next 
term,  to  let  Sir  jf»  Giffard  petition  the  House  of  Lords  ; 
his  petition  may  be  presented  in  the  mean  time,  and  I  shall 
then  see  whether  it  be  proper  to  let  the  cause  stand  over  for 
a  further  time. 


The  cause  was  ordered  to  stand  until  the  last  hearing  day 
of.  next  term. 


On  the  25th  of  June,  the  cause  was  again  mentioned  by 
counsel  for  the  plaintiff,  who  stated  that  application  had 
been  made  to  the  House  of  Lords  for  liberty  to  present  a 
petition  of  appeal,  but  that  the  state  of  the  public  business  at 
that  time  had  prevented  the  matter  from  being  pursued  with 
effect.  His  lordship  was  then  pleased  to  order  that  the 
cause  should  stand  over  until  one  month  after  the  commence- 
ment of  the  then  next  session  of  parliament,  with  liberty  for 
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the  plaintiff  to  apply  in  the  mean  time  to  re-instate  the        1804. 
cause  in  the  list  if  he  should  be  so  advised.  Giffard. 


On  the  petition  for  liberty  to  appeal  being  preferred,  the 
House  of  Lords  referred  it  to  a  committee  (of  which  the 
Lord  Chancellor  of  England  was  chairman,  and  the  Lord 
Chancellor  of  Ireland  a  member)  which  came  to  the 
following  resolution  :  "  Resolved  that  it  is  the  opinion  of 
41  this  committee  that  the  petitioner  claiming  to  be  entided 
44  as  tenant  in  tail  in  remainder  upon  the  death  of  his 
44  nephew  Sir  Thomas  Richard  Walter  Giffard,  may,  if  so 
44  entided,  appeal  from  the  decree  of  the  court  of  Exchequer 
44  in  Ireland,  making  himself  a  party  to  the  suit  instituted  in 
44  said  court,  by  filing  a  supplemental  bill  to  have  the  benefit 
44  of  the  proceedings  therein,  for  the  purpose  of  appealing 
44  from  said  decree."  And  the  house  was  pleased,  on  the 
29th  of  April,  1805,  to  make  an  order  pursuant  to  said 
report. 

The  plaintiff  did  accordingly  file  his  supplemental  bill  in 
the  court  of  Exchequer,  and  on  the  3d  day  of  December, 
1805,  moved  that  court  to  set  aside  or  vacate  the  enrolment 
of  the  decree  of  dismissal  of  20th  March,  1802,  on  alleged 
irregularities  in  the  enrolment ;  and  that  plaintiff  might  be 
at  liberty  to  apply  by  petition  to  that  court  for  a  re-hearing ; 
on  which  motion,  the  court  was  pleased  to  pronounce 

No  rule. 


v. 

HORTV- 


END  OF  THE  SITTINGS  AFTER  EASTER  TF.RM9  1804. 
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THOMAS  BOND,  eldest  son  and  heir  at  lav  of -\ 
John  Band.  Em   deceased,  and  Henry  Bond,  I  wLAIKTIPrs. 
eldest  son  of  said  Thomat  Bond,  a  minor,  by  the  f 
said  Thomms  his  father  and  next  friend.         J 

ROSE  HOPKINS,  Joshua  M^Geough^  eldest  } 
son  and  heir  at  Uw  of  MUzabeth  AfGcough,  >-Defendakts,(o) 
and  others.  J 

1  HE  bill,  which  was  filed  on  the  15th  of  June,  1792,     Lapse  of 
prayed  a  discovery  and  production  of  all  title  deeds,  mu-  timr  "H1  not 
qtj&ents*  and  papers  relating  to  the  estate  of  Henry  Bond  person  who  has 
deceased*  the  grandfather  of  plaintiff,  Thomas;  and  that  ^tin^di,. 

covery  of  that 
title  from  persons  who  have  possessed  themselves  of  the  evidence  of  it  Parties  ob- 
taining wrongful  possession,  and  setting  np  a  false  title,  (under  colour  of  instruments 
finally  condemned)  during  the  investigation  of  which  they  are  protected  in  their  pos- 
session by  the  court,  shall  not  avail  themselves  of  any  length  of  possession,  pending  the 
investigation,  as  a  bar  to  the  person  who  ultimately  proves  to  have  the  right. 

The  true  meaning  of  the  statute  of  Limitations,  as  applied  to  tides  to  land,  is, 
that  the  parly  should  have  twenty  years  during  which  it  should  be  open  to  him  to  pro- 
ceed to  assert  his  title. 

Though  statute  of  Limitations  does  not  apply  in  terms  to  proceedings  in  equity,  yet 
such  proceedings  are  affected  by  analogy  to  the  statute :  so  that,  m  general,  if  a  party 
be  guilty  of  such  laches  in  pursuing  his  equitable  title  as  would  bar  him  at  law,  he 
shall  be  barred  in  equity     But  equity  will  remove  the  legal  bar  proceeding  from  lapse 
•f  time,  as  it  would  any  other  legal  advantage,  if  sought  to  be  used  unconscientiously. 

A  bill  filed  in  1757  by  R.  pretending  to  be  a  devisee,  charging  that  B.  the  only  son  of 
testator  was  illegitimate,  and  making  M.  a  party  (who  in  case  of  2Ts  illegitimacy,  was 
heir  at  law  to  testator) :  Issue  of  demtavit  vel  non  directed  ;  H*  and  B-  proceed  to  the 
trial  of  that  issue,  M.  taking  no  part  in  it :  the  issue  found  in  the  negative,  and  bill  dis- 
missed in  177a  On  a  bill  filed  in  1776  by  B.  for  the  possession  and  title  deeds,  he  has 
an  equity  against  Bf»  ever  insisting  on  the  will  or  the  illegitimacy:  and  also  against 
M*%  insisting  on  the  illegitimacy,  after  having  declined  to  contest  it  on  the  issue. 

(a)  This  case  was,  from  accidental  causes,  not  ready  for  insertion  in  its  proper  place. 


414 


APPENDIX. 


1802; 

Bon© 

v. 

Hopkin3. 


a  certain  pretended  will  and  codicils  alleged  to  have  been 
executed  by  the  said  Henry  Bond  might  be  brought  into 
court  and  delivered  up  to  be  cancelled,  and  the  plaintiffs 
quieted  by  a  perpetual  injunction  agaHist  all  suits  at  law 
brought  or  to  be  brought  by  the  defendants,  or  any  of 
them,  for  or  concerning  the  premises :  or  in  case  the  court 
should  not  think  fit  to  grant  that  relief,  that  a  proper  trial 
might  be  had,  under  the  direction  of  the  court,  and  the 
plaintiffs  have  the  benefit  thereupon  of  the  depositions 
taken  in  the  several  causes  in  the  pleadings  mentioned ;  and 
that  the  defendant*  might  be  restrained  in  the  mean  time 
from  committing  waste  on  certain  lands  called  BdnthWte  m 
their  possession  ;  and  that  the  plaintiffs  might  be  decreed  to 
the  possession  of  those  and  certain  other  lands  in  the  pleadings 
mentioned:  and  an  account  of  rents  and  profits  :  and' that  a 
certaih  decree  made  on  2dd  July,  1770,  might  be  revived 
and  carried  into  execution,  and  the  plaintiffs  have  die  fafi 
benefit  thereof:  and  that  all  necessary  accounts  might  be 
token :  and  that  this  bill  might  be  taken  as  an  original  bill, 
in  the  nature  of  a  bill  of  revivor.  And  for  this  purpose  it 
stated,  that  plaintiff  Thomas  Bond  filed  his  original  bill  on 
at  about  die  26th  of  Ft bru ary,  1776,  stating  that  Henry 
Btmd,  his  grandfather,  in  and  before  the  year  1754,  being 
seized  in  fee  of  several  freehold  estates  in  different  counties 
in  Jrekt7td,m&'A\Bo  possessed  of  considerable  chattel  property, 
had  issue  an  only  son,  Dr.  John  Bond,  who  went  to  America 
inther  year  1753.  During  his  absence,  in  November,  1754, 
iiis  father  died,  and  the  defendants  Hopkins  and  wife,  Ma- 
iomher  brother,  and  several  other  persons  who  were  em- 
ployed in  different  capacities  in  the  house,  and  about  the 
person  of  Henry  Bond,  taking  advantage  of  his  son's  absence, 
took  possession  of  his  house,  and  of  all  the  personal  proper- 
-ty,  tide-deeds  and  papers  therein.  These  persons  set  up  a 
title  under  a  pretended  win  and  codicils  of  Henry  Bond% 
alleged  to  have  been  executed  by  him  some  short  time  before 
.his  death,  by  which,  after  devising  several  small  parts  of 
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hi*  property  to  Or.  Bond,,  he  was  made  to  dispose  of  the 
remainder  amongst  the  defendants ;  and  particularly  the 
house  and  demesne  of  Bondvilie  to  Henry  Hopkins,  the  then 
infant  sop  of  Thomas  and  Ro*e  Hapten* ;  and  of  this  will 
MaJone  was  appointed  one  of  the  executors.    In  1755  Dr. 
Bond  returned  to  Ireland,  and  got  into  possession  of  several 
parts  of  his  father's  property  by  attornment  of  the  tenants, 
except  the  house  anddemesne  of  2tow/vs4fe,of  which  the  Hop- 
kins' family  continued  in  .possession.  •  Before  the  return  of 
J)r.  Bond,   an  ejectment  had  been  brought  for  part  of 
tfc  estate  by  fyilfom  MKGeough  and  Elizabeth  his  wife,  who 
claimed  to  be  heiress  at  law  to  Henry  Bond)  upon  an  allega- 
tion of  Dr.  Bond's  illegitimacy.  The  bill  charged  this  eject** 
jaent  to  have  Ijecn  brought  in  collusion  with  the  Hopkinses, 
and  with  a  view  to  procure  a  verdict  against  Dr.  Bond9* 
legitimacy,  in  his  absence*   Dr.  Bond  having  been  admitted 
to  take  defence  to  this  ejectment,  on  the  34th  October,  1 755, 
he  filed .  a  bill,  for  discovery  and  production  of  title-deeds 
and  papers  necessary  to  assist  in  his  defence.  Shortly  after, 
another  ejectment  was  brought  by  Roger  Mahne  and  the 
other  devisees  claiming  under  the  alleged  will  of  Henry 
Botuf.    In  1756  Dr.  Bond  filed  an  amended  bill,  far  the 
purpose  of  discovering  the  practices  used  in  obtaining  this 
will,  which  he  impeached  as  obtained  by  fraud  and  undue 
means*    On  the  19th  January,  1757,  a  bill  was  filed  by 
Mahne,  Hopkins  and  wife,  and  their  infant  son,  Henry 
Hopkins,  against  Dr.  Bond  and  MuGewgh  and  wife,  setting 
up  this  will,  stating  that  Henry  Bond  was  seised  of  the 
reversion  in  fee  of  these  estates,  subject  to  a  limitation  to 
his  issue  male ;  jand  charging  his  having  died  without  issue 
male,  and  insisting  on  the  benefit  of  the  several  devisee  in 
their  favour ;  and  they  prayed  that  the  will  and  several 
codicils  might  be  established,  the  testimony  of  the  witnesses 
thereto, perpetuatecj,  and  the  trusts  thereof  carried  into  exe- 
cution, and  plaintiffs  decreed  to  the  benefit  of  the  seve- 
:  f  ^  bequ^s^s  {harem*  <«nd  quieted  in  possession  thereof  by 
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W9s%        irtsnnollpitj  and-that' fir.  .'Boski  might 
gog^        taking,  psoonediiigsat  law  against  dim.    Dwn^Baad,  in'hie 
v.  aasjeecto  this  -billy  impeached  the  aUegedwiil,  is  iilifaisnil 

Hoymwuf    ^y Amd  wd  impowtion*    As  order  was  made,  that  the 
ifipniaaftt,  who  still  controlled  to  possession  of  BmMH^ 
tliouMgtoseenjtitp  far  dse  rest*  thereof:  and  on  the  IStk 
Jfayt  1767}  this  causa  coming  on  tabe  heard,  an  iaaoe  wafc 
directed  to  try whether  the  wiUandoodfcils  set  uppers  the 
seal  will  and  codecils  of .  J5T.  ifeasIL  *  The  cause  wasrre4*eard 
in  J^ri/f  1768,:  upon  an  objection  Co  the  venue  for  the  trial- 
of  the  issud  ;and:tbe  decxetal  order  aftrtned*    On  dte  ftfc 
Norn*  176<Mhe  jfykim**a*&lh.£^pTttt*dtd*iat*iA 
o£  she  issue,  af.  the  Jaw  of  the  King's  Bench,  when  a  fmf 
diot  was  sound  against  the  will  and  codicils  i"  intKe  trial  of 
this  issue*  MHieaogh  and  wife  did  not  join*    In!  Jmmary^ 
1770,  an  appfcestioo  was  made  far  a  now  trial,  whiehwai* 
refused  with  cost*;  and  on  the  83d  Jnhfc  t*TO,  on  a  #nal 
hearing,  the  H9pktns*?VSl  waa  dismissed  wMieosa**  Shard* 
after,  Jftr,. 2**tm*  obtained  a  forcible  possession/of  3&ndtHfa> 
under  pretence  of  executing  an  injunction,  but  was'dstpasjfc 
sessed  upon  a  possessory  bill.    The  preseirt  bUl  then  pro* 
ceededt&state  that  the  several  deeds  and  papers  relating  t» 
the  esiaterof  Dz+Jtond,  in  the  possession  of  the  JfofMm* 
afldlhe  other  confederates,  were  handed  over  by  them  to 
thefeholichoa,  and  have  since  remained  in  the  hands  of  Ida 
repieseMUaivcr.  that  the  costs  decreed  to  Dr.itom/,  wars  not  ■ 

s        *  w 

psid^candthathe  becoxninggready  involved,  was  thrown 
inter  prises;  where  he  died on  the  2d  June,  1774%  but  pro* 
vtousi:thereto  made  his  wiH,  and  thereby  devised  his  estate  • 
ta  jht  iphio^  Ttornas  Bond  fat  h£cy  with  a  remainder  to 
hkifast  mid  other  sons  in  strict  setdeasent*    Soon  after  tfco^ 
death.:  of  Dr.  Bond 'a  new  ejectment  was  broqgfct' by  *hd 
piscseni  defendants  fbr  leeoveiihnj  such  parts^of^fhfi^jaajda 
aaiDr.  jfamf  faad%ot  into  possession  of ;  and  ill  it 7&A<kBL^ 
was  filed  hy  plaintiff;  Tihma#ift3^<th«n.aimb^  s^as»sS* 
J^n+fa-HapMrnesyWi  MQtmtgt  and  wife,  p^ingtlttK 
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tfee  prfelcudod  w3  wad  codkfb  might  be  brought  into  1803. 
court,  and  praying  an  injunction  to  quiet  him  in  possession  boM». 
of  such  parts  of*  the  estate  of  Dr.  Hondas  he  had  obtained  ^  v. 
possession  o£,  and  foran  injunction  against  the  ejectment ; 
and,  that  if  a  trial  of  any  facts  were  necessary  >  that  such 
trial* might  be  had  under  the  direction  of  the  court;  and 
dot  plaintiff  might  be  at  liberty  thereon  to  use  the  deposi- 
tions taken  in  the  former  causes  of  such  witnesses  as  had 
since  died  or  were  unable  to  attend.  In  the  course  of  the 
year  1777  the  several  defendants  answered  this  hill,  and 
insisted  on  Dr.  Bond's  illegitimacy.  On  die  16th  July* 
1OT,  the  plaintiff  Thomas  filed  a  replication.  On  the  28th. 
yufyy  1778)  an  order  was  made  to  appoint  a  receiver,  but 
nothing  was  done  under  it ;  and  the  same  year  ah  injunc- 
tion was  obtained  to  stay  proceedings  on  the  ejectments* 
On  the  13th  May,  178*,  plaintiff  Thomas  was  admitted  to 
sue  inform?  pauperis*  The  present  bill  further  stated  that 
in  consequence  of  the  poverty  of  plaintiff  Thomas ,  occasiond 
by  this  continued  litigation,  no  effectual  proceedings  had 
been  had  on  the  bill  of  1776,  since  issue  joined  thereon: 
and  that  Henry  Hopkins  and  Roger  Mahne  levied  fines  in  the 
ytar  1786  of  such  part  of  the  estate  of  Dr.  Bond  as  they 
were  in  possession  of;  with  a  view  to  defeat  the  tide  of 
plaintiffs,  and  do  away  the  effect  of  the  decree  of  1770, 
condemning  the  pretended  will  and  codicils :  and  insisted 
that  fines  levied  under  these  circumstances  should  net-pre- 
judice the  rights  of  the  plaintiffs  :  the  bill  then  stated 
the  death  of  Henry  Hopkins,  and  of  Moloney  and  some 
others  of  the  original  defendants,  under'  whose  wills  the 
defendant  Rose  Hopkins  also  claimed  a  title  to  Bondoille,  of 
which  she  was  in  possession.  In  1789,  plaintiff  Thomas 
came  of  age,  and  in  June  1792,  the  present  bill  was  filed. 
Rose  Hopkins  was  the  principal  defendant  who  contested  the 
plaintiff's  right;  she  was  in  possession  of  Bondxnlle>  which 
wis  in  fact  the  only  matter  in  dispute,  as  Dr.  Bona\  and  his 
creditors  had  obtained  possession  of  the  other  estates.  A 
Vol.  h  J  H 
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18Q2*  decree,  upon  sequestration  wii?  hqd  f |$ji$t  ft*  heir  jpf  ^EQ^ 
~~Bond  zabeth  M^Geou^hy  and  the  bill  taken  pro  conjesso  against 
v.'  '  him.  The  defendant  J?0*f  Hopkins  relied  op  the  illegitimacy. . 
of  Dr.  Bond,  and  the  alleged  will  of  Henry  Bond  in  1754, 
devising  Bondville  lo  Henry  Hopkins  y  who  bequeathed  thj; 
same  to  defendant  Rose  and  her  husband  for  life ;  and  she 
insisted  on  the  possession  of  herself  and  those  under  whcjm 
she  derived  since  1755,  as  a  bar  to  the  plaintiff's  relief.  The 
cause  came  on  to  be  heard  by  the  master  of  the  rolls  i 
when  his  honour  was  pleased  to  decree,  that  the  bill  should 
be  retained  for  a  year,  with  liberty  for  the  plaintiff  to  bring 
his  ejectment,  and  directed  that  neither  the  statute  of  limi- 
tations  nor  any  temporary  bar  should  be  set  upf  From, 
this  decree  there  was  an  appeal  to  the  Lord  Chancellor 

on  behalf  of  the  defendant,  which  now  came  on  to  be 

«  • 

heard. 

f  ,  •     ■»  V  •  ♦         I  t 

Mr.  Currany  Mr.  Ponsonby  and  Mr.  CPGrady  for  the 
plaintiff,  argued  that  he  was  not  only  entitled  to  the  relief 
which  had  been  granted,  but  that,  the  decree  at  the  rolls 
ought  to  have  gone  further,  and  restored  him  at  once  to  the 
possession.  The  defendant  Rose  Hopkins  has  no  title,  but 
rests  solely  on  the  weakness  of  the  plaintiff's  title ;  possession 
not  having  been  in  him,  or  those  under  whom  he  derives, 
since  1754 :  but  the  present  suit  is  to  be  considered  as  a  con- 
tinuation  of  that  instituted  by  the  bill  which  was  filed  by 
Dr.  Bond,  in  1,755,  and  amended  in  1756  ;  and  though  the 
present  bill  is  informal  in  the  prayer  of  it,  and  purports  tp 
be  an  original  bill  in  the  nature  of  a  bill  of  revivor,  when 
it  should  have  beep  a  supplemental  bill,  that  is  but  a  defect 
in  form  ;  and  the  defendant  not  having  demurred  to  it  on 
that  ground  shall  not  be  admitted  to  avail  herself  of  this 
objection  at  the  hearing ;  but  the  plaintiff  should  now  be  en* 
titled  to  all  equity  substantially  claimed.     The  present  biff 

charges  the  bills  of  1756  and  1776  and  the  decree 

.   ***  ...  .-.  ..*...,  ^  SM±¥  ^ 

1 770,  and  prays  the  benefit  of  that  decree*    The  suit  since 


.  e 
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1776  has  been  kept  ailvebyffie  several  orders  made,  ancl  .     1802. — * 
the  proceedings  which  have  been  taken  in  it,  and  the  pre*        Bo*d 
sent  bill  was  filed  in  three  years  after  the  plaintiff  came  of      ,  ,  :V 
age.     Then  if  this  is  to  be  taken  as  a  suit  pending  since  the  - 
Bills  of  1755  and  1756,  the  plaintiff  has  a  clear  title  to  have 
the  fines,  and  the  lapse  of  time  since,  put  out  of  the  way, 
upon  any  proceeding  the  court  may  now  think  fit  to  direct 
at  law.     Dr.  Bond  on  his  return  from  America^  found  the 
defendants,  who  claimed  under  an  alledged  will  of  his 
father,  in  possesion  of  his  property  and  title-deeds ;  it  was 
Impossible  therefore  for  him  to  proceed  at  law  without  the 
assistance  sought  by  the  bill  of  1755.     Any   ejectment 
brought  by  him  without  such  aid  could  be  only  experimen- 
tal: these  bills  therefore  were  properly  filed  by  him  :  and 

under  the  cases  of  Pinch  v.  Thornycroft^  1  Bro.  C*  C.  289  j 

•  •  • 

S*  C.  Dom.  Proc*  1784  ;(a)  Cruise  on  fines  174;  and  Mk 
Kenzie  v.  Poxvisy4  Bro.  P.  C.  328,  the  plaintiff,  standing  in 
the  place  of  Dr  Bond,  is  entitled  to  have  the  lapse  of  time 
and  the  fine  levied  pending  that  suit,  put  out  of  the  way; 
and  that  bill  never  having  been  dismissed,  is  to  be  taken  as  a 
Us  pendent,  since  1755,  and  the  present  bill  as  grafted  on 
it ;  but,  2dly.  Though  the  plaintiff  should  not  be  entitled 
to  have  the  lapse  of  time  put  out  of  the  way,  on,  the  ground 
of  the  suit  instituted  by  Dr.  Bond,  in  It  55*  tie  is  entitled 
to  it  in  consequence  of  the  suit  instituted  by  the  defendants 
in  1757,  and  continued  to  the  dismissal  of  their  bill  in 
1770.  By  that  suit  they  elected  an  equitable  jurisdiction, 
and  brought  the  other  party  into  it:  thus  by  transferring 
the  jurisdiction  they  held  their  possession  until  1770,  pro- 
tected by  the  authority  of  the  court,  and  Dr.  Bond  was  in 
die  mean  time  prevented  from  proceeding  at  law :  there- 
fore time  cannot  be  taken  to  have  run  against  Dr.  Bond  or 
tfrose  deriving  under  him,  down  to  1770,  until  which  time 
the  possession  of  the  defendants  was  protected  by  the  court,; 

Pukeney  v.  Warren^  6  Ve*.  jun.  73.     Even  courts  of  law 

«  <  »  • 

(a)  4  Bro,  Par.  Cos,  92.  2nd  edition,  by  Tomline. 
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■=  Bokd   **  Qccgufioned  by  Jus  defa^a*  to  WW  W«»W«i;,4fe*i*tr 
v-  Cto^a  jSwrr-  660.    The  possession  also  was  oyginjtfly  ok* 

tajned  by  the  defendant  bp.fraudg^w&r-riMfairafa 
fabricated  will f  aod  a  court  of  equity  wtU  *ew  qjUomr  * 
possession  so.  obtained  to  t>e  jpotected  cither  ty  the  statute 
of  limitations  or  even  by,  a  fine,  2  <4fci  381 ;  J£*388.j  1  Fief. 
289 1  2  Ve$.  47 6.  And  the  defendants  mmt  be  held  to.  th* 
tide  under  which,  they  enured,  and  shall  wt,bc;  fBjHRCMt 
now  to  set  it  up  as  a  mere  wrongful  possession,  Itgra*  ate* 
contended,  that  as  this  was  a  case  of  fraud,  the  ^pvi*:(fcadb 
original  jurisdiction  to  give  full  relief,  andi»Agb*  dftKftt 
the  plaintiff  to  be  restored  to  the.  possession;  and  under  ail 
the,circum*tapces  he*  was,  now  elided  to  such  a  dectte*  ; , 

.   For  the  defendants,  the  Solicitor  General  Mr.  Smrm*. 
Mr.  Bail  and  Mr,  Moore,  insisted  on  uninterrupiedpo*- 
sqsaion  imhe  defendant  2fo*e  Hopkin*  and  those  jundfr  wtaafe 
she  derived,  from  1754  to  this  time, .  as  a  bar  to  nay  fdfctf«- 
On  ifaifc/returned  to  this  country  in  1755  ;  the  statute  theft 
began  to  run  against  his  t,itle  (if  any  he  had)  ;  he  jaighttltea  ^ 
h^ye. entered  or  brought  an  ejectment,  in  which  he  mtghjthave\ 
gope*ugo£  the  t$e  of  heirship,  without  the  necessity  c£<m 
single  deed^y  proying  the  reputed  seize©  in  fee  in  bis  lathe* 
an<J bis,  p^n,  heirship.    There  was  bo  temporary  bar  or  trust 
t(\  r5auu"e  **?e  ^interposition  of  a  court  of  equity,  to  amble 
hip;  to  tfy  his  title,  at  law*    fte  did  not  even  file  hit  bill 
until  two.  years  after  hip"  return,  and  t^enit  was  unoec**- 
sary ;  at  all  events  be  might  after  the  coming  in  of  the  an- 
swer have  proceeded  at  law,  or  have  filed  a  csios*~bUl  to 
bring  forward  his.  claim  in  equity,  if  his. former  bitti  we*»i 
not  sufficient  for  the  purpose.    But  from  175411a  afWB. 
there  was  no  entry,  aor  actio*  at  law,  not?  «uit  pmMOtffld  fa 
equity  by  Dr.  Bond*  for  heMqppear*to  bay  e  *h«de*ed*bc> 
bills  of  1755  and  1£56\;,  thip  the  :p*m  pudency  of*  sujCl 
by  the  other  party  should  not  avail  him  as  if  he  were  pro* 
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ft. • 
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fending ofc  his  own.  There  Wis  bo  injunction  nor  restrain:*  ^80 
tog  order-  granted  in  that  suit  to  prevent  his  proceeding  at  BoN  B 
law.    No  receiver  Was  appointed,  so  as  to  take  the  posses-  v. 

aim  into  the  hands  of  the  court :  the  plaintiffs  m  that  cause  l*™^***;, 


sot  offer  to  abide  "by  the  decision  as  to  the  whole  of  the 
•States  then  in  question ;  so  that  Dr«  Bond  must  have  been 
apprised  that  astoBondvitie  he  could  get  no  relief  by  that 
suit.    After  the  decreeof  1770,  when  Dr.  Bond  got  into 
possession  by  farce,  the  court  restored  k  to  the  Hopihue^ 
on  the  4th  Marthy  1771,  under  a  possessory  bill*    The  de- 
fendants' possession  wasa  good  tide  for  them  until  Dr.  Bond 
showed  his  legitimacy,  as  to  which,  the  dismissal  of  defen- 
dant's bill  in  1770,  derided  nothing.  •  Dr.  Bond  ever  after 
declined  trying  that  question,  at  a  time  when  the  defendants 
might  have  procured  better  evidence  than  now :  But  he  defers 
doing  so,  though  his  legitimacy  Was  constantly  questioned 
by  the  defendants  ;  and  now  his  representatives  come  for- 
ward to  try  that  question,  after  a  great  lapse  of  tithe,  with 
gteater  advantage  to  themselves  and  disadvantage  to  theft 
adversaries.    The  bills  of  1755  and  1756  were  answered : 
If  it  appeared  by  these  answers  that  the  defendants  had 
possession  of  the  title  deeds,  why  not  obtain  anr  order  to  ' 
bring  them  into  court  ?  Or  why  not  read  these  answers  at 
law,  if  requisite,  to  account  for  the  frank  of  *  thd  trtlfc 
deeds  i  The  bill  filed  in  1776  was  nugatory  and  iltipro^eV'; 
far  Dr.  Bond  had  obtained  by  the  answers  to  the'  former " 
biDs  all  the  discovery  which  was  necefesaiV  J  but  at  the  time 
of  filing  that  biH,  the  statute  of  limitations  had  ruti,  and 
the  court  never*  has  gone  further  hi  putting*  it  out  of  the 
way,  than  when  a  bill  is  filed  within  the  time  of  limita-  ' 
tion.    In  cases  of  mere  equitable  rides,  the  court  gives  re-  * 
Kef  becanse  the  patty  cannot  enter  or  proceed  at  law ;  f 
and  fey  analogy  to  the  statute  of  liknttationa,  if  those  tides  1 
be  not  proceeded  upon  within  twenty  years,  the  court  N 
holds  item  bound*   But  it  also  happens  in  the  present  com-  ' 
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\SbSt:  plicated  state of  property; ifhat ip^havJti^'pHrttoi^* 
Yfofitf  titl^  at  law;  may  find  ft  necessary  m  ctfme  into  equity  for' 
v.  ,  its  aid  to  assist  in  enforcing  Ms  title  at  law;  and  if  fce  d<fe* 
.  6*flfce  in  before  the  statute  has  run,  the  court  very  fairly 
says  that  the  time  which  runs  pending  that  suit  shall  not 
prejudice,  as  it  would  be  harsh  to  drive  him  to  assert  his 
legal  title  at  a  hazard,  and  often  without  knowing  whether 
,  he  had  a  legal  title :  but  in  order  to  prevent  the  statute 
running  in  such  a'  tase,  the  court  wiB  require  that  the  first 
proceeding  be  taken  within  twenty  years  after  the  tftfe  aeenr- 
ing.  Here  the  titfe  had  accrued  much  more  than  twenty 
years  before  -the  BIB  of  177&,  and  this  rircuinsiance'tflstifiF 
gcilshta  it  from  Pinch  v. ;  Thornycr^  and  the  btheV  iauA 
cited  for  the  plaintiff. 

*  •  *  *  i 

:  .Load  Cs  an  c  j&lo*» ., 

Thad  no  doubt  from  thte  first,  that  I  ought  to  affirm  the 
decree,  if  I  should  not  think  it  right  to  ^o  (farther.   'The 
decree  -enables  the  plaintiff  to  try  his  tide  at  law  whb-: 
out  the  impediments  uncoriscientiaualy  thrown  in  the  way 
ofthattftle. 

Ttie'fficts  of  the*  case  are  these  :  'Henry  £*;nf  being  seised 
of  Atifflis  lit  tHrte  different  Counties,  died  in  1754,  leav- 
mgi  %6i\y  i>T\  ychn  Bond,  who  was  unquestionably  ac- 
knoWled^d  by  his  father  as  legitimate,  though  there  hat 
been  a  qfuefetibh  as  to' his  legitimacy.  This  son  was*  then  in 
America,  and  the  several  persons  who  have  been  mentioned 
were  about  his  father  iri  different  situations  at  the  time  of 
his  death. 

•  •  •  • 

It  must  now  be  taken  that  they  entered  into*  a  wicked 
conspiracy  to  obtain  a  will  from  the  father,  disposing  of  die 
property  in  their  own  favour.  The  court  would  struggle 
hard  to  prevent  the  effect  of  such  a  consjfiracy  t6  the  $&~ 


jnfee,pf4ie;h«ir. ,  Biit.if  itwwot  fejwwfal  gpan  print,  180%* 

qiples  applicable  $o  all  c*s$ap£tih.e  same  4esc,iip*ion>pr  vw^  Bp¥% 

qutbre^ipginupo^thef^pyisionsof  a  statute  ;  Jt  is  bettejr;  f. 

to  suffer  tfcivconspiracy  ty^  ;  .ffiftffi 
of  others,  by  infringing  s^d,PTin,cfrte*  pr  tfi*  prowipn^ 
of  an  apt  of  parliament. 


i .       .»    .       • .  . »  «  -  - .  #  »t  •>*  * 


1  Upp*  the  death  of  tfsnry  Band*  the  persons  <?n$aged  in, 
this  cpBavinicy^^pWseaaign  of  bis  hquse,  his  tjtfe  dc<S& 
and  pergonal  fortune,  and  of  cyerytt£ing  which  could  he. 
used  t^piptqc*  {heir  pqsacs^ouagaips^he  J^eir*  ?oajeasing> 
a]};  these,  papers,  and  ^opumenM,  they  ted  ttye  co^p!^** 
means  pf  investigating  the  heirship.    Eycn  the  yery  evi- 
dence of  die  marriage  (if  the  completes^  existed)  fell  iojo 
their  hands.    Under  these  circumstances  Dr.  John  Bond 
came  to  Ireland  and  made  his  claim*    H$  found  mews  to 
ge|;jnto  possession  0$  that  part  of.  the  property  which  ^as 
in.,the  occupaMon.ot  tenant,  by  prevailing on  fhem.to.aj;* 
torn  to hint ;  and  he  and  his crc^ditorshave  b$en  in jpgsaes- 
sion  ever  sjnpe  of  these  pans.    It  is  admitted,  if  Pr.^ftn, 
I$qnd  was  not  the  heir  at  law  of  Henry  Band,  t)*a&  j££^, 
btth  M^Geeugh  was*    There  is  no  question  as  to  her  title, 
efaepj  the  legitimacy,  of  Dr.  %o1m  £e«4,;and  $$ .^of 
Henry  set  up  by  the  defendants,  supposing  ^t.  an^  °J$$Kp§« 
devise..    Dr.  John  Bond  filed  his  bill  }n  Oct.  1 7,^5,  }$  f ^ble^ 
him  to.  discuss  the  question  as  to  th,is  will*   »He  qHarged^an-  ( 
other  will  devising  the  property  to  himself,  whic,hvtf<*#- : 
lished,  would  have  put  the  question  of  his  legitimacy  oyt,p£ 
tfie  case j  but  the  evidence  in  .the  cause  is  silent  as  to  gtsft 
will ;  therefore  it  is  out  of  the  question,  and  I  must  npw , 
take  it  that  Henry  Band  died  intestate. 

*  Jb/5 ,  bJM.of  17$$  required,  z  production,  of  all  insttjfc 
m^9|^.in  t^  han^s  of  ^defendants,  and  prayed  an  in- 

Jqa#^M*%^  Dr.JBwirfwn, 


**»» 


*802.        iriposA<*$?on,and'for  wWtfi  ejectimmts tod Ulito tti^^ltt 
by  the  petfeon  claiming  under 'die  aHeged  wiH :    It  rabd 
tfnggesttd  the  fraudulent  proceeding*  wKfeh  hattteen  ttkea 
ifa  fofitaioirwhh  Mr.  and  Mrt.  M*&4ugfu    This  Hit*** 
brought  therefore  by  Dr.  jfefut,  on  the  seppositiori  tbafhe 
had  a  right  to  the  assistance  of  this  court  to  try  Ha  title- 
at  law  to  the  lands  now  in  question,  and  to  retain  pos- 
session Of  the  otheftin  the  mean  :tifee.    ft*  ff$6  sMs  biH 
win*  tffaended  by  anew  bill  put  tm  the  flevdisthKiy  flay* 
ing  that  the  real  wiH  of  Henry  B&hd  might  Be  tfteufclft  is* 
and  deposited  hi  conrt    That  was  a  dtar  eqdkafete  tide  W 
Dh  Jam/.  ■  He  might  be  mistaken*  in  point  oMfctf  btttha* 
was  right  m  point  of  jtinstnMtafi*     site  bar  se  aJB&enOTta? 
prayed  an  injunction  in  the  same  way  asifcte  fcrmcf-Wft' 
dM.    On  the  Ifth  Jbtnmry,  W9f ,  pendinfetfaflr  suit,  m& 
Whifett  Ht •  B&nd  was  uus&le  to  bring  ssi  ejtectnient,  wi*  wVfcfr 
ortxfe  necessary  discuverics  solignt'by  aus%iHf  asnsJiffti  'SansT 
th6  other  persons  claiming  undavthe'  wilt  setupfey  theasy 
filed' their  UK    It  prayed  tha*  the  will  wMth  **e^  set  *p 
rtifcht  bcest^lshedrthat*hey  might  bequietetN*  ftfe  pos- 
session of  such-part  rf  the- estate  as  they  lwere  frrpessesskHt- 
of;  -Mfrfcattifetfms^'of&ectthtt 
to  psjf  tKeir  rents  to  them ;  or  thfata  receive*'  ttMght'lw 
appoittttu*  ' 

Mar  Wis  Way  both  parties  put  themselves  into  tcotftlfof 
eqtkfty— Dr.  9 and  necessarily.  It  wfas  impossible  he'totjld' 
proceed  at  law  without*  discovering  what  were  the  instru- 
ments which  liad  been  procured  from his fathei1.  Hecouhf 
n6t«nj6y  the  benefit  ofthe  instrument  devisingto  him,  if  any1 
su6h  there  were,  unless  i*  was  discovered  and  produced ;  sMi  - 
he  had  a  right  to  seek  the  discovery  against  those  persons  who 
had  possessed  all  the  papers  of  tkfe  deceased*  It  fs-iflaptts* 
sibfe,  when  ptfsonsthtB  possess  themselves  of  alLthfe  paps** 
of  a  dfead  man,  and  kbep  the  pasty  who  maybe  endfdedtsr 
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the  <kukf  ibat  lapse  of  time  should  be  allowed  to  prejudice        180% 
the  part)'  so  kept  in  the  dark,  whilst  he  is  seeking  in  a  court  J — jq^  — 
of  equity  the  discovery  to  which  he  is  entitled.    Therefore     ^    v. 
I  throw  out  of  the  case  the  lapse  of  time  between  the  arri- 
valof  Dr.  Bpnd^saad  January y  1757*  .  ^ 

.  The  hill  then  filed  by  Malone  and  others  proceeded  but 
slowly;  it  brought  before  the  court  Dr.  Bond,  and  by  a* 
amendment  M'Geough  and  wife  also ;  and  it  made  all  the 
tenants  parties*  As  amended  therefore,  itput  the  title  of  the 
plaintiffs*  therein  merely  on  the  will  set  up  by  them,  calling 
ob  Dr.  Bond  and  Mrs*.  M^Geough  to  interplead  as  to  the 
question  of  heirship,  and  praying  to  be  quieted  against 
both ;  putting  the  tide  merely  on  the  issue  of  devisavit  vel 
noau  Unless  it  could  be  considered  as  amounting  to  an  un- 
dertaking to  put  the  title  on  this  issue  merely,  it  was  an 
improper  bill ;  but  the  court  considered  it,a*  so  doing,  and  at 
properly  so  doing ;  and  accordingly,  on  the  10th  Mayy  1767* 
directed  an  issue  on  the  single  fact,  whether  the  alleged 
will  and  codicil  were  the  real  will  and  codicil  of  Hoping 
Band:  That  was  the  only  question  conceived  to  b^  in  issu? 
between  the  plaintiffs  and  defendants  in  that  cause*.  No^ith- 
standing  this  suit,  ejectments  had  been  brought  by  Majbnt 
and  the  other  persons  claiming  under  the  alleged yg^xita% 
order  to  elect  was,  obtained,  and  they  elected  to  proceed  in 
equity,  and  by  that  election  they  submitted  tp -hapre.^ie 
question  discussed  in  equity.  Du  Bond  had  at  that  lime  his 
own  bill  pending  (originally  properly)  on  the  file  ;  hut  I 
take  it  his  proceedings  were  suspended  by  the  other  bill 
bringing  the  same  question,  as  to  the  will  set  up  against 
him,  before  the  court.  Under  these  circumstances  Muknc\ 
ciiuse  was  brought  to  a  hearing,  and  an  issue  was  directed* 
The.  cause  was  re-heard,  merely  as  to  the  veuue  for  the. 
trial,  of  the  issue,  and  the  decree- affirmed  on  the  re-hean- 
ingt  In .consequeaff  e,  (whatever  I  oftay^hjnk  of  the  proceed^. 
Vol.  I.  3  1 
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1802.         ing)  I  cannot  take;  the  decree  of  the   IQth  May%  1767,  to 

Bono  ^avc  ^ecn  a  S^P  °^  t^le  court»  hut  that  the  court  on  deli- 

%v.  '         deration  conceived  it  proper  to  direct  that  issue*    If  it  had 

m  ^     £  ;  been  found  in  favour  of  the  plaintiffs,  the  court  would 

nave  directed  Dr.  Bond  to  give  up  the  estates,  of  which  he 
was  in  possession.     He  had  put  himself  on  the  question  of 
will  or  no  will,  admitting  that  to  be  the  question  on  which 
the  title  stood  as  between  him  and  the  plaintiffs  in  that 
cause*   An  order  was  made  between  the  hearing  and  the  re- 
hearing, that  the  plaintiffs'  should  give  security  for  the  rents 
of  those  parts  of  the  estates  of  which  they  were  in  posses- 
sion.   It  is  evident  that  was  done  under  the  impression  that 
otherwise  an  injury  might  arise  to  Dr.  Bond  ham  the  dehty 
It  is  not  important,  with  respect  to  the  title  to  these  rents  IH 
equity,  whether  security  was  in  fact  given  or  not ;  but  if 
a  recognizance  had  been  entered  into,  the  court  was  bound 
to  give  Dr.  Bond  the  benefit  of  that  recognizance.    The 
issue  was  tried  in  1769,  and  there  was  a  finding  against  the 
will.     An  application  was  made  for  a  new  trial,  which 
was.  refused  with  costs*    The  final  decree  was  pronounced 
on  isth  Jitly*  1770 :  The  certificate  of  the  verdict  being 
cpnfirmed,  the  bill  was  dismissed  with  costs.  *  I  do  not  con* 
ceive,  that,  nothing  is  pronounced  by  this  decree  respecting 
the:  pre  tended  will  and  codicil.     Dr.  Bond  gained  at  least 
this  right  under  the  decree,  that  the  will  and  codicil  so 
condemned,  should  form  no  obstacle  in  future  to  his  tide. 
In  that  respect  therefore,  I  think,  the  master  of  the  rolls 
has  not  gone  far  enough  in  the  relief  which  he  has  given 
under  the  present  bill ;  I  think  he  should  have  prevented 
the  setting  up  of  these  instruments  to  defeat  the  title  of  Dr. 
Bond.    . 

Some  time  after  the  dismissal  of  Malone\  bill,  a  very  dis- 
graceful transaction  took  place.  An  attempt  was  made  by 
Dr.  Bond,  under  pretence  of  an  injunction,  to  get  into  pbs- 
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session  of  Bondville.     It  is  not  wonderful  that  he  should  be  «.      iQ02. 


m«id  with  disappointment  at  finding,  after  such  a  scene  of        Bonn 
litigation,  terminated  so  successfully  for  him  on  the  trial  of  v* 

the  issue,  that  he  was  not  in  possession.     If  the  decree  of  - 

1770  was  not  to  be  followed  up  by  any  benefit  to  him, 
the  whole  proceeding  was  a  mockery,  and  ought  not  tp  have 
been  suffered  :  But  I  cannot  conceire  the  court  so  intended  ;  . 
for  though  he  was  not  authorized  by  it  to  put  himself  in 
possession  by  force,  yet  the  court  must  have  intended  that  the 
question  of  will  or  no  will  should  be  for  ever  closed  between 
the  parties  ;  and  that  the  plaintiff  in  the  bill  of  1757, 
should  be  precluded  from  setting  up  a  tide  under  that  will, 
or  under  the  mere  possession  which  the}'  held  underpretence 
of  that  will.  The  litigation  had  involved  Dr.  Bond  in  the 
utmost  difficulties :  He  died  in  prison,  in  the  greatest  dis- 
tress, in  1774.  The  costs  ordered  to  him  were  not  paid  : 
It  is  said  other  costs  due  on  his  part  were  not  paid  by  him  j 
but  the  balance  must  have  been  in  his  favour.  I  take  it, 
his  situation  was  that  of  extreme  miser)*,  produced  by  the 
fraud  of  these  persons.  If  they  had  not  fabricated  this 
will,  but  had  said  on  his  arrival.  "  we  do  not  know  who  is 
44  heir ;  we  will  deliver  up  possession  to  the  heir,  whoever  he 
"  is  ;"  that  would  have  been  quickly  decided  :  ,  But  they  set 
up  this  will,  and  thus  by  the  semblance  of  right  prevailed 
on  a  court  of  equity  to  direct  an  issue,  and  protect  them  in 
the  mean  time  in  the  possession.  If  they  had  not  set  up 
this  title,  the  court  would  not  have  protected  tnem  in  the 
possession.  To  a  certain  extent  the  rule  that  a  part}'  shall 
not  be  allowed  to  change  the  ground  of  his  possession,  is 
just.  In  this  cause  it  is  particularly  so.  The  question  here 
is,  whether  a  court  of  equity  should  suffer  length  of  time 
to  prejudice  the  title,  where  the  possession  was  protected  by 
the  court  as  a  lawful  possession,  by  force  of  instruments, 
afterwards  condemned  by  the  court  as  fraudulent ;  and  the 
court  therefore  cannot  suffer  these  parties  now  to  use  their 
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M9li        posseMion  whilst  h  was  sojkatccte<i,Tasamete  uolawfulposT 
""  Bif>Ffr  "  •flwkw*    IimiattbcreforcdkBtingusbthepoeacwiontolTrO, 
v.  protectee}  as  it  was  by  the  court,  under  colour  of  these,  in* 

tOUnaegts  set  up  as  the  will  and  codicil  of  Henry  Bend, 
from  the  subsequent  possession ;  and  on  that  ground  alone 
I  think  there  is  sufficient  to  support  the  tfceree  of  the  maa? 
ter.of  the  rolls,  I  think  the. decree  ought  to  have  gone  fur* 
ther.  Put  before  I  discuss  that  part  of  the  case,  I  think  it 
important  that  the  question  raised  against  the  decree  as  it 

stands,  on  the  statute  of  limitations,  should  he  fully  dis* 

< 

cussed. 

4 

The  statute  .  The  statute  o/. limitation^)  does  not  apply  in  terras 
doesnot apply  t°  proceedings  in  courts  of  equity  ;  it  applies  to  parties 
in  terms  to  pro-  fractions  at  common  law,  and  limits  the  time  within 
equity.  which  they  shall  be  brought,  according  to  the  nature  of  these 

actions;  but  it  does  not  say  there  shall  he  no  -  recovery  in 
aoay  other  noodc  of  proceeding*  The  first  part  of  the  pro 
ao^ble  applies  to  particular  writs ;  the  second  part  to  quiet 
possessions  i  and  the  enactment  proceeds  on  the  first  part 
9ftfyi  Ajthe  Upaee  o£  passing  that  act  in  this  country,  auks 
^exjMily<Vferc v^ery  comxhon;  and  the  maimer  in  which 
cojutl^of  icqtiiiyJbad  considered  the  statute  of  limitations 
I*  &ngi<9#lsm9wii*b  understood-  Therefore  this  act  must 
be  considered  i»s  having  passed  with  full  knowledge  on  the 
part  of  *b*  kgMtfa&ur*  of  the  construction  put  upon  a  simi- 
lar s>at^e,rtn^flj^f/,JB  proceedings  in  courts  of  equity  ; 
apd  thai  GWrtsofccquity  would  npt  probably  be  considered 
a*  aifected  by  tf*  otherwise  than  as  coMrts  .had  been  const- 
ant equitable  dwd  a*  affected  by  the  English  act;  that  is,  it  would  be 
tdV  *™*U>eCt''  c^n^4wrcd  an  affecting  equitable  tides,  by  analogy  to  it. 

to  the  statute  of  > 

lia^tabons.  Th^re  are  certain  principles  on  which  counts  of  equity 

art)  wfeich  are  very  well  settled.    The  cases  which  occty * 

(«)  ID  Car,  1.  afs.  2,  c.  0. 
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are  various  *  but  they  aredfccided  an  toed  principle*.  Court* 
of  equity  have  in  this  respect  no  more  discretionary  power 
than  courts  of  lav.  *  They  decide  new  cases:  as  thrfy  artofc 
by  the  principles  on  which  former  cases  have  been  decided, 
and  may  thus  illustrate  or  enlarge  the  operation  of  thtftfc 
principles j  but  the  principles  are  aa  fixed  and  certain  ae'thit 
principles  on  which  the  courts  of  common  law  proceed*  . 


ISO*. 


&o»i> 
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Nothing  is  better  established  in  courts  of  equity,  (and 
it  was  established  long  before  this  act)  than  that  where 
a  title  exists  at  law  and  in  conscience,  and  the  effectual 
assertion  of  it  at  law  is  unconscientious^  obstructed,  relief 
should  be  given  in  equity ;  and  that  wfatire  a  title  exists  in 
conscience  though  there  be.  none  at  law,  relief  should  also* 
though  in  a  different  mode,  be  given  in  equity.  Both  these 
case*  are  considered  by  courts  of  equity  as  affected  by  the 
statute  of  limitations  :  that  is,  if  the  equitable  title  be  not 
sued  upon  within  the  time  within  which  a  legal  title  of  the 
same  nature  ought  to  be  sued  upon,  to  prevent  the 'bar  cre- 
ated by  the  statute,  the  court,  acting  by  analogy  to^  the 
statute,  will  not  relieve.  If  the  party  be  guilty  of  tfoefi 
laches  in  prosecuting  his  equitable  title  as  wottl*  tar*fc*m> 
if  his  title  were  solely  at  law,  he  shall  be&rrttdfei  tequlty>f 
but  that  is  aQ  the  operation  this  statwte  harorao^fft  hMe 
on  proceedings  in  equity ;  and  the  statue  harii^t*^m*de 
in  this  country  after  these  principles  had  beeti  fiityfcifjio 
Wished  by  the  decisions  of  the  courts  of  *quky^*]Ba£ibW 
on  the  statute  of  limitations  made  in  tharoountrV,  it  mutft 
have  been  the  intent  of  the  legislature  here  to  leaVe  ft  bpert; 
to  courts  of  equity,  guided  by  their  established  principles; 
to  detenniiie  how  far  the  statute  should  be  applied  to  Aetr- 
proceedings!  If  a  court  of  equity  goes  beyond  the  line 
which  i*  ought  to  adopt  as  its  limit,  there  is  a  court  of 
last  resort  Which  may  correct  its  errors:  if  that  court  should 
<*ct  so  as  to  alter  instead  of  declaring  the  law,  the  legisla- 
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1802.        tort!  niay  interfere ;  butt  if  the  court  of  last'  resort'decldes, 
B6Nd         **(*  **  legislature  acquiesces,  did  la*  must  be  taken  to  be 


tf.  a*ec6rdtag  td  the  derision. 

Hop*!**. 
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<  One  acknowledged  principle  oft  which  courts '  of  equity 
give  belief,  is  to  prevent  an  advantage  gained  at  law  frOitt 
being  Used  against  conscience.  There  are  two  modes  1>f 
which  the  court  gives  relief  in  such  cases  ;  one  direct,  the 
otfier  indirect :  in  the  first  mode,  It  acts  by  giving  of  itself 
ft**  relief ;  in  the  second,'  by  enabfingHhe  party  to  tryhli 
kftle  at  law,  without  *he  impediments  wnitii  ma^  against 
conscience  be  opposed  at  law  tier  his  proceedings.  Marij^ 
instances  of  *  these  inaybe  put;:a  person  having  a  right  i& 
equity  may  ntf  have  a  right' to  bring  an  action  at  IaV. 
He  may  be  compelled  to  come  irlto  equity  to  obtain  leaVc 
to!prbceed  aHawrrithe'naifneofthe  person'  having  the  legal 
right.  So,  a  party  may  have  a  title  at  Taw,  if  temporary 
bars  tferfe  out  of  the  way ;  it  happens  frequently  from  the 
compilation1  of  tkhrs  to  lands,  especially  in  this  cbuntry, 
(wfoere  suelrti  tics  are  generally  much  more  complicated  thah 
ite&figktritfy-thait  the  true  question  cannot  be  got  sit  at 
l^trtthcWf^flte  interference  of  a  cbqrt  of  *  equity,  or  the 
^ffeettettfctffl*  partfe.  Whether  thh  court  win  inter- 
fere^  fe  *a^:ff6hi  one  in  favour  of  another  that  which 
#e*ftd  h@  i  defence  at  law,  depends  ori  what  is  called  good 
idns^leticb*IJ  In  fliiy  country  the  registry  act  prevents  the 
'discussion  e^questibna  on  equal  equities  which  often  arises 
in*  Etig?afttii:  as^for  instance,  in  England,*  later  incuirt- 
brancer  without  notice  may  gain  an  advantage  at  law  over 
af6rmer;  and  a  court  of  equity  does  not  consider  itself 
Warranted  to  take  away  his  advantage :  a  satisfied  terfti  may 
protect  the  inheritance,  and  ir  is  the  custom  tbprOcuH 
asslgnmehts  df such  ;  and abontfjida purchaser i* atfo^edJt6 
use  it  for  his  protection,  if  m  ploint  df  conscience1  *1<e  WfSk 
to  use  it  jJ  that  is,  if  he  be  a  purchaser  without  nbtfce.  ^AttB 
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in  the  present  case,  it  is  not  disputed  that  temporary  baits       l&Qg» 
ought  to  be  put  out  of  the  way :     but  it  is  said  that  the  bar        %OHB 
arising  from  lapse  of  time  ought  not  to  be  removed ;  why     ^   v. 
not  as  well  as  a  satisfied  term,  if  used  against  conscience  ? 
But  it  is  contended  that  the  bar  arising  from,  the  statute*  of 
limitations  ought  not  to  he  removed*  because  the  enact* 
men  t  of  the  statute  is  positive.    The  answer  is,  the  positive 
enactment  has  nothing  to  do  with  .the  case*    The  question  Bar  tH^g. 
is  not,  whether  it  shall  operate  in  a  case. provided  for  by  the  from  lapse  of 

♦  #.1  .  ,     i       .     ,    «  time  may  be 

positive  enactment  of  the  statute,  but  whether  it  shall  ape*  putoutofthe 

rate  in  a  case  not  provided  for  by  the  words  of  the  act,  and  J*J^d^5^^ 

to  which  the  act  can  apply:  only  so  (far  as  it  governs  deci*  conscience. 

sions  in  courts  of  equity :  .that  is,  whether  it*  shall  prevent 

a  court  of  equity  doiqg  justice  according  «to  good  con* 

sqence*  where  the  equitable*  title  is  not  bqrjad  by  lapse  cf 

time,  although  the  legal  tide  is  so  barred*    IMs  admitted 

that  in  a  case  where  this  court  may  decree  possession 

(supposing  the  sup  instituted  in  time  J  it  will  not  i>e  ppe? 

vented  by  the  statute  of  limitations  from  doing  justice,  by 

a  direct  decree,  although  before  the  time  of  making  .that 

decree,  the  lapse  of  time  would  bar  proceedings  $n  a  legal 

title :  but  it  is  said,  it  cannot  do  justice  indk*c%^thavw 

it  cannot  do  justice  ^here  it  thinks  fit  to  put  Sly,  HiWffiiyp  *4 

tide  in  a  train  of  discussion  at  law,  by„dy^cfffg  &  trial 

at  law  to  ascertain  facts,  and  the  law  arising  q&!*hqs# 

facts;  which  is  only  one  mean  of  doing  jystictpse^.ty 

courts  of  equity,  and  a  mean  used  because  the  court  will 

not  break  in  on  legal  proceedings  more  than  is  necessary  for 

die  purposes  of  justice,  but  will  suffer  the  course  of  the  Jaw 

to  proceed  as  far  as  with  justice  it  can.  It  is  admitted,  even 

in  that  indirect  mode  of  administering  relief,  if  a  term  for 

years  or  any  other  temporary  bar  be  an  impediment  to  jus* 

tiqe  it  may  be  put  out  of  tfre  way ;  there  is  no  difficulty 

jpadt  upon  that  part  of  the  case.  ■  It  is  admitted, -also,  that 

adhere  ^  the  court  is  to  act  directly  and  by  itself,  it  is  not 

**     • 

bound  by  the  words  of  the  statute,  or  by  the  spirit  of  it, 
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provided  the  rait  in  equity  is  instituted  m  due  taa*e%     It 
sbduld  seem  to  follow  (though  there  were  no  case);  that 
when  it  acts  indirectly,  it  should  he  do  more  barred  by  the 
statute. than  when  it  acts  direcdy :  Barnetly  v.  Powell,  1 
V$s.  28s,  is  an  authority  to  shew  that  if  the  court  could 
not*  from  the  nature  of  the  case,  do  justice  indirectly,  by 
putting  the  title  in  a  course. of  trial  in  another  court,  it 
ought  to  act  upon  the  matter  itself,  and  give  direct  reiicfi 
But  it  is  clear  that  courts  of  equity  hare,  under  the  cor-r 
reotkm  of  the  court  of  Dermer  ifcsorl,  and  with,  the  acqui- 
escence of  the  legMaturet    decided-  on  the  principles  on 
which  the  master  of  the  noils'  decree  is  founded;  MKKxn* 
tie  r«  Powi^ABro.  €•  S£9?  Pimckev.  Thorrtfcrcft,  1  Bro« 
C.  269*  £  G  Dom.  Pro*.  1704,  reported  in  fruin  en  fine* 
566b  (a)  and  many  other  cases*    la  the  first  of  dicse  ease* 
the  appeal  wis  on  the  single  ground  that  the  cfeuft  of 
equity  had  not  set  the;  statute  of  limitations  out  .of  the 
way.    Ic  is  evident  that  courts  of  equity  had  been  then  in 
the  habit  of  removing  die  statute  out  of  the  way,  for  set 
much  time  as  had  run .  pending  the  cause  in  equity :  the 
Drrnkr  Snort  thought  that  from  the    circumjrtanccs  of 
that  case^  it  should  be  put  wholly  out  of  the  way.    Pincke 
v.  Tkomgorofb  is  on  die  same  principle ;  the  bar  there  had 
run  during  die  suit*    The  fine  was  first  thrown  Jn  the  par- 
ty's war  in  that  case,  not  as  operating  by  length  of  time, 
but  beeause  he  had  not  entered  jto  avoid  it. .  It  might,  bnv* 
been  said,  that  the  party  should  have  searched  whether  there 
was  n  fine,  before  he  proceeded  at  law ;  and  ftbat  he  wan 
negligent  in  not  doing  so*    But  it  was  held  to  be  against 
conscience  to  make  use  of  a  fine  levied  pending  n  suit  in 
equity,  a  suit  instituted  for  the  purpose  of  obtaining  the  di*i 
covery,  upon  which  that  ejectment  proceeded:  the  suit  was 
a  proper  one :  the  devisees  had  got  possession  of  nil  the  title 
deeds :  the  plaintiff,  as  heir,  had  a  right  id  call  on  tbemi 
in  the  manner  he  did  by  his  bill;  for  so  far  as  they  were 


(a)  4  Bra.  ParL  Cm.  92,  3d  Ed. 
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not  devisees  of  any  pent  of  the  estate*  they  held;  the^  deeds        18Q&. 
relating  to  that  part,  in  trust  for  him ;  there  was  not  fraud ; 
they  were  bond  fide  devisee*  ;  the.  only  doubt  was*  whether 
the  words  used  in  the  will  were  sufficiently  comprehensive 
toxarry  the  farm  m  question.    There  LordTHuaxow,  and 
the  House  of  Lords  on  the  appeal,  were  clearly  rof  opi- 
nion, that  non-claim  on  the  fine  levied  pending  that  suit 
should  not  be  made  use  of  to  prejudice  the  legal  title.  >  That 
case  is  always  eked  with  approbation.  The  principle  there- 
fore is  fully  established  with  reference  to  the  statute  of  limi- 
tations, and  die  statute  of  fines.   The  same  principle  is  also 
established  by  what  the  court  does  updo  the  statute  of 
frauds.    The  statute  of  frauds  says  that  no  action  or  suit 
shaft  be  maintained  on  an  agreemeht  relating  t6  lands  which 
is  not  in  writing,  signed  by  the- party  to  be  changed  with  it ; 
and  yet  the  court  is  in  the  daily  habit  of  relieving,  where  the, 
party  seeking  relief  has  been  put  into  a  situation  which 
makes  it  against  conscience  in  the  other  party  tivinstst  on  the 
want  of  writing  so  signed,  as  a  bar  to  his  relief.    The  fits* 
case  (apparently)  of  this  kind  was  Foxcrafi  v.  Lf/ster,  cited" 
2  Vern.  456,  and  reported  in  Collet's  Pari*  Cos.  108.  -That' 
case  was  decided  on  a  principle  acted  upon  in  courts  of 
law,  though  not  applicable  by  the  modes  of-  pfpcefdhtg  in 
a  court  of  law  to  the  particular  case.     It  was  against  ioomt 
science  to  suffer  the  party  who  had  entered  and  expanded  < 
his  money  on  the  faith  of  parol  agreement  to  be  created 
as  a  trespasser,  and  the  other  party  to  enjoy  the  advantage  <of 
the  money  he  had  laid  out  t  At  law  fraud  destroys  rights*  • 
If  I  mix  my  corn  with  another's,  he  takes  all ;  but  if  I  in- 
duce another  to  mix  his  corn  with  mine,  I  cannot  then  in- 
sist on  having  the  whole:  The  law  in  that  case  does  not 
give  -me  his  corn.   The  case  of  F&xeraftv.  Ly$ter  therefore 
I  conceive  was  decided  on  clear  principle ;  though  whether 
the  eases  founded  on  that  case  h*v6  been' all  so  well  consi- 
dered" I  will  not  take  upon  ttie  4o  say.    But  it  appears 
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1802.        from  these  cases  that  courts  of  equity  have  decided  on 

Bomo         equitable  grounds,  in  contradiction  to  the  positive  enactment 

Hopk  ms       °^  l^e  statute  °^  frauds,  though  their  proceedings  are  in 

— — — -  words  included  in  it ;  whereas  they  are  not  included  in  the 

words  of  the  enactment  of  the  statute  of  limitations.  All 
these  cases  were  discussed  in  Pultenetj  v.  Warren,  6  Vcs.  jun. 
tZ.  It  was  there  decided  to  be  against  conscience  to  use  an 
advantage  which  the  party  had  gained  by  delay  produced  by 
himself,  through  the  acts  of  the  courts  of  law  and  equity  ; 
and  though  these  courts  had  not  made  the  terms  for  the 
party  injured  which  they  should  have  done,  yet  it  was  held 
that  that  omission  should  not  prejudice  him.  The  words  of 
Lord  Eldon  are  these  :  u  If  there  be  a  principle  on- which 
u  courts  of  justice  ought  to  act  without  scruple,  it  is 
44  this:  to  relieve  parties  against  the  injustice  occasioned  "by 
its  own  acts  or  oversights,  at  the  instance  of  the  party 
against  whom  the  relief  is  sought."  That  case  is  unques- 
tionable. There,  accident  had  produced  this  consequence ; 
that  no  dction  could  be  brought  at  law.  What  difference 
is  there  between  the  case  where  no  action  could  be  brought, 
and  that  where  no  effectual  action  could  be  broiight  ?  It 
would  be  very  strange  that  a  party  having  no  pretence  finally 
to  relief  in  equity,  should  get  it,  in  effect,  by  the  delay 
occasioned  by  the  pretence  under  which  he  obtained  the 
interference  of  the  court  in  his  favour.(o) 

Under  these  circumstances  I  have  no  difficulty  in  holding 
that  the  statute  of  limitations,  in  the  manner  it  has  been  in- 
sisted on,  should  not  operate  as  a  bar,  if  the  lapse  of  time, 
since  the  title  to  equitable  relief  began,  does  not  prevent 
relief  in  equity  on  that  title  :  and  this  brings  me  to  the  se- 
cond part  of  the  case  ;  whether  the  party  now  applying  has 
come  into  this  court  in  time. 

(a)  Vid.  Duval  r.  Terry%  Show.  Pari.  Cas.  15.  Semble  on  tkis 
principle  interest  given  beyond  the  penalty,  on  a  bond. 
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The  bill  of  1776  is  to  be  taken  as  that  on  which  this  suit         1 802. 


is  now  depending*  I  cannot  take  it  up  on  the  bills  of  1 755 
ojr  1756;  for  though  not  dismissed,  they  were  toacerivu.cii- 
gree  abandoned.  Under  colour  of  the  will  which  v.  as  sa  up 
by  the  defendants,  their  possession  was  protected  by  a  court 
of  equity  during  the  suit  instituted  by  them,  so  th  it  I  must 
take  their  possession,  as  protected  by  the  statute  a&aicst  re- 
lief in  equity,  to  be  only  from  1770,  when  their,  suit  was  fi- 
nally dismissed.  Therefore  the  bill  of  1 776  is  in  ample  time. 
If  Dr.  Bond  had  lived  to  1776,  he  would  have  had  a  clear 
title  to  put  out  of  the  way  what  was  occasioned  by  the  act 
of  the  court,  assuming]  urisdictionof  the  whole  question,  and 
acting  in  a  way  that  would  have  deprived  Dr.  Bond  of  the 
whole  estate,  if  it  had  decided  against  him.  If  the  suit  had 
lasted  till  1776,  there  could  be  no  doubt  of  this.  It  would 
be  monstrous  to  say  otherwise ;  it  would  be  monstrous  to 
say,  "  you  have  succeeded  in  impeaching  the  will  on  which 
44  the  whole  of  the  case  of  the  other  party  was  put,  but  in 
44  effect  that  will  has  been  established,  because  the  time  that 
"  has  elapsed  pending  the  suit  prevents  youi*  recovery  at 
44  law."  This  brings  the  case  clearly  to  the  question,  whether 
those  who  framed  this  statute  with  the  full  knowledge  of  the 
decisions  upon  a  similar  statute  in  England  did  not  mean 
that  parties  should  have  twenty  years,  during  which  it  should 
be  open  to  them  to  proceed  at  law  :  and  I  take  that  to  be  the 
true  intent  and  meaning  of  the  act,  and  the  reason  for  not 
including  in  the  words  of  the  enactment,  proceedings  ia 
courts  of  equity.  Here  Dr.  Bond  could  not  bring  an  eject- 
ment pending  the  suit  instituted  in  1757 ;  the  court  at  least 
conceived  that  he  could  not,  and  required  security  for  the 
rents  and  profits,  from  the  other  party.  On  this  ground 
therefore  I  conceive  the  operation  of  the  statute  ought  to  be 
taken  from  the  decree  of  dismission  in  1770. 
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But  their  is  another  ground  in  this  case  for  relief  to  be 
given  directly  by  the  court  itself ;  I  think,  from  the  suit 
instituted  in  1757  and  from  the  decree  of  1770*  a  new 
equitable  title  accrued  to  Dr.  Bond;  for  the  result  of  that 
suit  and  of  the  decree,  I  conceive  should  be,  that  the  par- 
ties to  it  should  be  prevented  setting  up  the  will  against  his 
title  in  any  future  litigation*     That  I  consider  is  a  new 
equitable  right  in  Dr.  Bond,  accrued  to  him  by  the  decision 
in  1 770.    There  was  also  another  new  equitable  right  which 
he  gained  by  those  proceedings;  the  bill  (of  1757)  was 
brought  against  Dr.  Bond  and  Mrs.  M^Gcough^  and  was 
calculated  to  bind  both :  it  went  on  this  ground :  u  We, 
44  (the  plaintiffs  in  that  bill)  have  no  title  but  under  the 
4<  will ;  we  are  entitled  to  a  decree  establishing  the  will 
"  against  both,  no  matter  which  is  heir :"  and  perhaps  the 
ground  on  which  the  court  proceeded  in  directing  the  issue 
was,  that  an  ejectment  against  one  would  Hot  decide  the 
title  against  the  other  :  and  though  that  bill  puts  in  issue 
the  legitimacy  of  Dr.  Bond,  it  could  only  be  for  the  purpose 
of  compelling  Dr.  Bond  and  Mrs.  MKGeough  to  discuss  the 
question  between  themselves.    The  plaintiffs  had  no  right 
otherwise  to  put  the  question  in  litigation  :  and  suppose  Dr. 
Bond  and  Mrs.  MkGepugh  had  agreed  to  divide  the  estate, 
and  had  said  so  by  their  answers ;  the  court  wftuld  not  have 
suffered  the  question  of  legitimacy  to  be  discussed*     Mrs* 
M^Gcough  declined  to  be  a  party  to  the  issue  on  the  will, 
and  Dr.  Bond*&  representatives  have  now  a  right  to  say,  she 
declined  it  because  she  admitted  his  legitimacy.    There 
was  no  evidence  on  the  part  of  Mrs.  M^Geough  to  impeach 
his  legitimacy  ;  and  the  plaintiffs  took  the  issue  with  Dr. 
Bond  on  the  will,  as  the  true  heir,  and  have  now  no  right 
to  dispute  his  legitimacy.    Therefore  Dr.  Bond  gained  also 
this  right,  by  the  suit  in  1757,  and  the  decree  in  1770 : 
that  the  persons  who  were  plaintiffs  in  that  suit  should  not 
set  up  his  illegitimacy  in  bar  of  his  title ;  and  they  must  he 
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taken  to  have  offered,  by  their  suit,  to  deliver  up  dispossession 
to  Dr.  Bond  or  Mrs.  A&Geough)  whichever  should  appear  to 
be  the  heir,  if  the  finding  should  be  against  the  will.  There*1 
fore  Dr.  Bond  acquired  a  new  right  on  this  ground  at  the  end 
of  that  suit.  He  might  either,  according  to  the  practice  of 
this  court,  have  amended  his  bill,  which  was  still  on  the  file, 
or  have  filed  a  new  one,  stating  the  termination  of  the  suit  of 
1757  by  the  decree  of  1770,  and  calling  for  the  possession 
on  the  ground  of  that  decree.  Mrs.  M^Geough  must  indeed 
have  been  a  party,  and  perhaps  might  still  have  tried  the 
question  of  legitimacy ;  but  the  court  ought  in  the  mean 
time -to  have  taken  the  possession  from  the  plaintiffs  in  the 
bill  of  1757;  and  if  it  allowed  Mrs.  M^Geough  to  try  an 
issue  with  Dr.  Bond  on  his  legitimacy,  which  I  think  very 
questionable,  it  ought  to  have  delivered  the  possession  to 
whomsoever  should  be  found  finally  to  have  the  right,  on  the 
discussion  of  the  question  of  legitimacy.  The  court  ought 
not  to  have  entertained  the  suit  of  1757,  unless  such  was 
to  be  the  effect  of  it.  It  has  been  said,  Doctor  Bond  might 
have  filed  a  cross  bill,  and  that  it  was  his  fault  not  to  do  so, 
or  to  bring  forward  his  own  bill:  but  he  was  not  bound  to 
do  so.  In  the  Attorney  General^  v.  Whortvood  1  Fes.  534,  (but 
imperfectly  reported)  the  case  could  not  have  been  fully 
decifled  on  the  bills  then  before  the  court:  and  on  a  further 
hearing  on  the  11th  and  13th  jfuncf  1755,  upon  exceptions 
to  the  master's  report,  and  the  special  matter  in  that  re- 
port, the  court  directed  a  supplemental  information  to  be 
filed  by  the  Attorney  General^  to  bring  before  the  court  a 
further  question  respecting  two  colleges  not  parties  to  the 
original  information ;  and  by  an  order  of  the  28th  July  1 7S$% 
the  court  gave  leave  to  the  heir  at  law  and  next  of  kin  to 
file  bilk  against  the  colleges,  and  to  assert  their  titles*  The 
heir  at  law  and  next  of  kin  did  so,  and  finally  obtained 
decrees  on  their  rights,  the  dispositions  in  favour  of  all  the 
colleges  being  determined  by  the  court  to  be  void.  Suppose 
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1802.       no  such  bills  had  been  filed,  and  the  qourt  had  determined 
on  the  information  of  the  Attorney  General  only,  to  which  the 
heir  and  next  of  kin  were  parties  defendants  and  brought 
before  the    court  to  bind  their  rights,  and  that,  ponding 
the  suit  on  these  informations,  the  statute  of  limitations  had 
run  against  the  title  of  the  heir,  ought  the  court  to  have 
permitted  it  to  destroy  that  title?     I  have  no  doubt  there- 
fore, that  when  the  bill  of  1757  wa?  dismissed  in  1770,  if 
a  bill  had  been  filed  by  Doctor  Bond  against  the  parties  to 
the   present   suit,  saying,  "  1  have  a  right  to  (his  estate 
against  you,  if  Mrs.  iVGeough  has  not ;  and  j[  am  entitle^ 
to  a  perpetual  injunction  against  yoq,  founded  on  what. 
"  has  passed  in  your  §uit;  and  to  take  PqndviUe  oyt  pfyopr 
"  possession;  to  have  an  account  of  the  rents  qgpingt  you, 
"  and  the  benefit  of  the  recognizance  for  that  purpose ;" 
his  right  to  this  relief  would  have  been  considered  as  a  ch?^r: 
right  arising  out  Qf  the  decree  of  1770;  and  he  would 
have  been  held  entitled  to  the  account,  and  the  benefit . of  thft 
recognisance,  if  any  had  been  entered  into.    That  this  was 
meapt  by  the  couit,  ?nd  that  the  bill  of  1776  was  tftoa 
acted  upon,  is  cles^r ;  fpr  an  injunction  wa$  awarded  w  177$» 
to  stay  -prqeeedinga  on  the  ejectments  which  h?yi  .k?tt» 
brought  in  1775  ;  and  upon  what  ground  co^i  that  hav* 
been,  but  on  the,  grpvt&4  *h$tt  {he  decree  of  1770  bad  defi- 
nitively cc\n4emped  the  will,  and  eptitfcd  Or.  #ond  to  ftr 
strain  tfyo^A  who  claimed  under  it  from  ever  setting  it  up 
against  him*  ^ 

■ 
The  decree  of  1770  is  therefore  to  be  considered  as  the 
foundation  of  the  present  bill,  which  is  brought  to  have  the 
benefit  of  that  decree ;  and  I  ought  to  give  thp  same  ijaliefasif 
this  ha£  been  a  cross  bill,  or  a.bjll  filed  immediately  Jby  Dr.. 
Bond,  unless  thesubscquent  lapse  of  time  makes  a.  {liiSereqoe* 
Therefore  I  ought  to  decree  a  perpetual  jzyuncfion  p»  to  tbfc 
parts  of  the  estate  of  which  he  was  in  pusscs^pn  at  the 
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time  of  that  decree,  if  it  be  necessary ;  and  as  to  the  other 
parts,  I  should  decree  the  possession  to  the  plaintiff,  in  this 
suit,  uflless  the  title  of  Mrs.  M'Geough  stands  in  the  way. 
But  it  does  not ;  because,  as  the  heir  of  Mrs.  MGtough  has 
suffered  this  bill  to  be  taken  pro  cohfesao,  it  is  the  same  As  if 
in  issue  had  been  directed  between  the  plaintiffs  abd  Mr% 
MyGeongh^  and  found  in  favor  of  the  plaintiffs.  Even  if 
Airs.  Jtf'Geougffn  heir  had  answered  and  contested  the  legi* 
tihiacy  of  Dr.  Bond,  I  should  have  had  much  doubt  about 
letting  him  try  the  question  of  legitimacy  ilow ;  because 
Mrs.  WGtough  should  hare  made  herself  a  party  to  the 
issue  formerly  directed,  if  she  meant  to  try  that  question  ; 
and  ft  was  unconscionable  to  put  Dr.  Bond  alone  to  try  the 
question  on  the  will  at  his  expense.  The  M'Geoughs  too 
may  be  considered  as  having  admitted  the  legitimacy  of  Dr. 
Bond;  for  since  the  ivfll  was  condemned  in  1770,  no  eject* 
rnent  has  been  brought  by  them  for  flie  estates  of  which  he 
got  the  possession. 

The  only  remaining  question  is  whether  length  of  time 
since  the  decree  of  1770  operates  at  all,  conscientiously,  or 
by  that  analogy  to  the  provisions  in  the  statute  of  limita* 
tionfc  which  hats  beett  applied  by  courts  of  equity  to  their 
proctedibgs.  The  first  is  out  of  the  question.  This  must 
be  taken  to  have  been  an  abominable  conspiracy  to  deprive 
die  heir  of  H.  Bond,  whoever  he  might  be,  of  the  property 
in  question.  It  has  unavoidably  been  in  part  successful,  by 
iheans  of  the  possession,  which  enabled  the  parties  who  held 
it,  tb  fight  the  right  owner  with  his  own  property.  There* 
fere  there  is  nothing  it!  point  of  conscience  to  protect  the* 
po*essi<fth  of  the  defendants.  They  have  no  right  to  try  Dr.' 
BoruP*  legitimacy ;  they  cannot  pervert  a  right,  existing  only 
in  the  person  claiming  to  be  the  true  heir,  to  the'purposes 
of  Wrdng.  A  bill  was  filed  in  1776,  and  to  this  answers 
were  put  in,  and  replications  filed.    The  present  plaintiff 
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J  80S.        was  alt  the  while  an  infant.    The  defendants  might  have 
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Bond         set  dawn  the  cause  for  dismissal  ;  but  if  there  had  %  been  a 
v.  single  -counsel  to  have  stated  the  right  of  the  infant  there 

Hopkins.     mttst  have  }>t€n  a  decrce  in  his  favour.     The  defendants 

therefore  did  not  stir:  there  was  an  order  in  1785  for  li- 
berty for  the  plaintiff  to  sue  hi  forma  pauperis,  and  on  that 
order  die  defendants  must  have  been  brought  into  court. 
The  fine  was  levied  in  1786  ;  in  1789  the  infant  came  of  i 

age,  and  in  1792  filed  this  bill ;  and  it  is  sufficiently  en- 
grafted on  the  former,  (notwithstanding  the  informality  of 
it)  as  there  was  no  demurrer.  They  both  seek  the -bene fit  of 
the  decree  in  1770 ;  they  are  founded  properly  on  that  de- 
cree, and  properly  seek  the  benefit  of  it.     I  have  no  doubt 
therefore,  the  decree  of  the  master  of  the  rolls  is  to  be 
sustained  so  far  as  is  necessary.     The  decision  of  the  former 
suit  gave  the  plaintiff  a  foil  right  to  call  on  the  court,  by 
the  biU  of  1776,  to  put  t^e  statute  of  limitations  out  of 
the  way ;  but  I  think  it  warrants  more ;  I  think  it  war* 
rants  a  perpetual   injunction  against  the  parties  to  that  suit 
to  restrain  them  from  setting  np  the  will  or  the  question  of 
legitimacy  to  the  prejudice  of  the  plaintiff's  tide.  fiPGeough 
cannot  now  set  up  the  question  of  legitimacy  for  his  mere 
benefit,  and  it  is  against  conscience  that  the  other  defen- 
dants should  be  permitted  to  set  it  up  for  their  benefit.  Sup- 
pose there  had  been  a  decree  against  M'Geaugh  in  a  sepa- 
rate cause,  or  a  renunciation  by  deed  :  the  other  defen- 
dant in  this  cause  having  no  title  founded  on  the  question 
of  illegitimacy,  could  not  in  point  of  conscience  be  allowed 
to  discuss  that  question.    Therefore  the  decree  of  1770 
appears  to  me'  not  only  to  be  a  foundation  for  the  master  of 
the  rolls'  decree,  but  to  give  a  clear  equitable  title' to  the 
plaintiff,  which  nobody  but  Mrs.  HTGeough  could  dispute* 
I  think  the  court  should  have  made  the  delivering  up  the 
possession  to  Dr.  Bond,  (in  case  a  verdict  should  be  found 
Against  the  wHl)  a  condition  on  directing  the  issue :  but  if  die 
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court  has  not  done  all  .it  ought  to  have  done,  that  shall 
not  prejudice  the  party,  according  to  the  decision  of  Lord 
Eldon,  in  Pulteney  v.  Warren.  So  in  the  case  of  a  bill 
waiving  a  forfeiture,  and  on  that  ground  seeking  relief  in  a 
court  of  equity ;  though  plaintiff  fail  in  obtaining  that  relief, 
he  shall  be  restrained  from  insisting  on  the  forfeiture  at 
law.  I  must  consider  the  plaintiffs  in  the  bill  of  1757  as 
having  undertaken  to  abide  the  fate  of  that  cause  with  re- 

spect  to  the  will1  under  which  they  claimed  j  and  the  issue 

i 

which  they  prayed,  as  the  foundation  for  a  perpetual  injunc* 
tion  against  the  heir.  The  court  itself  was  blameable  in 
not  having  expressly  provided  for  Dr.  Bond  all  it  ought  to 
have  provided,  either  when  directing  the  issue,  or  by  the 
decree  of  1770 ;  but  I  think  in  point  of  conscience  those 
•provisions  ought  to  be  considered  as  made,  winch  ought  to 
-Itave  beta  made ;  and  that  the  other  parties  ought  not  in 
Conscience  to  be  permitted  to  take  advantage  of  that  neg~ 
lect  or  mistake  of  the  court* 
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The  decree  directed  that  w  said  decree  be  reversed  j 
r"  and  declared  that  in  aS  much  as  the  bills,  filed  by  the 
"  plaintiffs  in  this  cause  are  to  be  taken  as  confessed  by 
"the  defendant  Jos*  APGeough  son  and  heir  at  law  of 
.*  the  fate .  defendant  Elizabeth  M^Q cough  deceased,  who 
<"  claimed  to  be  the  heir  at  law  of  the  late  Henry.  Bond 
;"  deceased,  and  as  such  entitled  to  his  estates  in  case  the 
'"  said  John  Bond  deceased  was  not  such  heir;  the  plaintiff 
"  r.  B.  in  right  of  the  said  J.  B.  his  father,  is  entitled  in 
"  consequence  of  the  verdict  on  the  issue  directed  by  tht 


Vou  I. 
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1802.         "order   12th  May,  1767,  in  the  cause  of  Mcdone  and 


Hopkins. 


goyi>  u  others  v.  Bond  and  others  ;  and  by  virtue  of  the  order 
v.  '  "  made  in  July,  1 770,  on  the  hearing  of  the  same  cause  on 
"  equity  reserved,  to  the  possession  of  the  town  and  lands 
"  of  Bondville)  and  to  be  quieted  in  the  possession  thereof, 
44  and  of  the  rest  of  the  estates  of  the  said  Henry  Bond,  by 
"  perpetual  injunction  against  the  defendant  Rose  Hopkins  y  f 

44  and  all  persons  claiming  under  her,  by  virtue  of  the  al-  . 

"  ledged  will  in  the  pleadings  mentioned,  either  in  her 
44  own  right,  or  as  claiming  under  the  said  Henry  Hop~ 
44  tins,  otherwise  Bond:  and  also  against  defendant,  Jos* 
"  M'Geough  as  heir  of  £.  M^G.  :  and  to  have  all  the  tide 
44  deeds  and  writings  concerning  the  said  estates  delivered 
u  to  him  :  and  that  an  injunction  should  forthwith  issue  ac- 
"  cordingly.  And  that  defendant  Rose  Hopkins^  and  all  per* 
u.  sons  claiming  under  her  should  be  restrained  by  perpetual 
"injunction  from  hereafter  setting  up  or  insisting  on  the 
44  will  and  codicil  in  the  pleadings,  mentioned ;  and  that 
44  defendant  J.  M'Geough  should  be  restrained  by  the  like 
44  injunction  from  setting  up  any  title  to  the  said  estates  as 
44  heir  of  the  said  Henry  Bondy  to  the  prejudice  of  com* 
44  plainants  and  those  claiming  under  said  John  Bond  as 
44  heir  of  said  Henry.  And  it  appearing  that  defendant 
44  Rose  had  been  in  possession  of  the  town  and  lands  of 
44  Bondvtlle  from  .the  death  of  Henry  Hopkins  y  otherwise 
44  Bond,  it  was  referred  to  the  master  to  take  an  account  of 
44  wh*t  she  made  or  without  wilful  default  might  have  made 
44  from  the  death  of  said  H.  H.  until  possession  should  be 
44  delivered  to  complainant,  and  that  she  should  pay  the 
44  amount  to  complainant  together  with  his  costs.  This  de- 
44  cree  to  be  without  prejudice  to  any  claim  which  may  be 
44  made  on  Bondville  by  any  person  claiming  under  the  will 
"  of  J*  B. ;  or  to  any  claim  which  may  be  made  by  virtue  of 
44  the  order  of  the  — —  day  of  — —  1767  in  said  cause  of 
44  Malone  v.  Bond,  whereby  security  was  ordered  to  he-given 
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by  recognizance  for  the  future  rents  of  said  lands,  or  by  18Q2, 
virtue  of  any  recognizance  entered  into  in  pursuance  of  bond 
that  order.     And  said  Rose  Hopkins  was  directed  forth-  v. 

with  to  hand  over  to  plaintiffs  all  deeds  and  papers  re- L. 

44  lating  to  the  estates  of  Henry  Hopkins  or  in  her  custody 
44  or  power,  or  in  the  custody  or  power  of  any  person  or 
44  persons  by  her  order  or  for  her  use.  The  register  to 
44  vary  the  conditional  decree  pursuant  to  the  foregoing  de- 
44  cree,  and  when  so  varied,  the  same  to  be  made  absolute 
44  against  the  defendants  therein." 

Reg.  Lib.  xlviii.  440. 


J 


1802.     * 

JACKSON  v.  SAUNDERS.  n?c'  2<J  22. 

1804. 

OHN  WEAVER,  being  seized  in  fee,  in  1699  demised  •*&»•  20. 
the  lands  of  Cumer  to  Richard  Lamb  and  John  Ixtmb,  for  Under  the  te- 
three  lives  with  a  covenant  for  perpetual  renewal.  Richard  &20  Geo.  3  c. 
and  John  Lamb  some  time  after  made  partition,  by  which  30,  wh»t  ahall 
each  became  entitled  to  a  seperate  portion  of  the  lands.  tonabU  time  af- 
Weaver1  %  estate  afterwards  vested  in  Robert  Saunders,  (under  JJ  ^^^ 

fines,  must  in 
all  cases  de- 
pend on  the  circumstances  ;  and  circumstances  previous,  as  well  as  subsequent  to  the 
demand,  are  to  be  taken  into  consideration.  Therefore  when  the  demand  was  on  the 
6th  of  Oct.  a  tender  on  the  20th  March  following;  was  not  within  reasonable  time ;  the 
tenant  having  had  intimation  for  two  years  before  that  payment  of  the  fine  was  expected, 
and  havingneglected  to  pay  it. 

The  demand  required  by  the  statute  need  net  be  in  writing,  nor  is  any  precise  form 
prescibed  for  it. 
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1804-        whom  the  defendant  claimed)  who  in  1 724,  upon  the  atp- 

J4ckson      plication  of  Richard  Lamb  for  a  renewal  of  his  part,   dc* 

v.  mbed  by  indenture  the  North-west  part  of  the  said  lands 

lo  the  said  Richard  Lamb,  for  the  lives  of  Edward  and 


•*** 


f 


Richard Lamb and  Thomas  Mitchell,  with  a  covenant," that 

*  as  often  as  it  should  please  God  to  take  away  by  death 

u  any  of  the  before  named  E  L*    R*  Z.  and   T.  M    the  '( 

u  lives  in  said  indenture  mentioned,  the  said  Robert  Satin* 

"  ders,his  heirs  and  assigns  should  put  in  another  life  of 

u  such  perspn  as  should  be  named  by  the  said  Richard 

"  Lamb,  his  heirs  and  assigns,  still  to  keep  up  the  three 

tt  lives  in  the  then  present  demise  :"  and  the  said  Richard 

Lamb  covenanted, "  that  within  four  mon  ths  after  the  death 

"of  any  of  the  before-named  E.  L.  R*  JL  and    T*  M.3 

u  he  would  dominate  one  other  person  whose  life  should  be 

"  added  to  said  indenture,  and  pay  to  said  R*  S*  and  his 

"  heirs  one  full  half-year's  rent  of  said  lands ;  and  if  said 

"  R.  L.  his  heirs  or  assigns  should  neglect  or  refuse  so  to 

"  do,  then  the  said  R.  S*  should  be  allowed  interest  for  said 

u  fine  from  the  death  of  the  person  or  persons  so  dying*" 

In  If 55,  Es  and  R.  Lamb  being  dead,  Mo r ley  Ptndred 

Sounder*^  in  whom  the  reversion  was  then  vested,  granted 

a  new  lease  for  the  lives  of  Thomas  Mitchell^  Henry  Palmer, 

and  Robert  Palmer,  with  a  covenant  for  perpetual  renewal, 

to  Jackson,  in  whom  the  tenant's  interest  in  both  the  North* 

west  and  the  South-east  parts  of  said  lands  had  vested,  and 

under  whom  the  plaintiff  claimed.     Henry  Palmer  died 

in  1787,  Thomas  Mitchell  in  1793,  and  Robert  Palmer  m 

■ 

About  1799,  several  applications  were  made  to  plaintiff 
on  die  part  of  the  defendant;  and  particularly,  •  on  the  1st 
of  March,  when  plaintiff  was  renewing  his  lease  of  the 
South-east  part  of  Cumer^  he  was  requested  by  die  defen- 
dant's agent  to  pay  the  fines  and  renew  the  lease  of  the  part 
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in  question ;  and  at  another  time,  the  defendant  baring  met 
the  plaintiff  in  the  hall  of  the  Four  Courts,  required  him  to 
pay  the  renewal  fines  then  due,  which  he  promised  shortly 
to  do.  Some  time  in  March  1799,  Mr.  T.  Sounder*^  die 
law  agent  of  defendant,  prepared  a  draft  of  a  new  lease,  and 
left  it  at  the  office  of  the  plaintiff's  agent,  Mr.  P.  Jackson^ 
but  it  appeared  that  Mr.  Jackson  did  not  see  it  until  1st  Nov, 
1800.  On  the  9th  of  Juty,  1800,  Mr.  T.  Saunders  having 
heard  that  the  plaintiff  was  about  to  execute  some  instrument 
for  the  purpose  of  raising  a  sum  of  money,  wrote  a  letter  in- 
forming him  that  in  consequence  of  several  applications  hav- 
ing been  made  without  effect,  the  defendant  could  not, 
and  would  not  renew  the  lease,  unless  the  renewal  ones 
were  immediately  paid ;  in  answer  to  which,  plaintiff  by  a 
letter  dated  17th  July,  stated  that  he  should  be  writing  to 
Mr.  Peter  Jackson,  on  other  business,  and  would  give  di 
rections  to  have  it  done.  A  few  days  after,  Mr.  T.  Saun- 
ders communicated  to  Mr.  P,  Jackson  the  contents  of  said 
letter,  at  which  Mr.  P.  J.  seemed  surprised,  and  said  that 
he  had  that  morning  received  a  letter  from  the  plaintiff*  in 
which  he  did  not  mention  the  payment  of  said  fines,  bat 
said  he  would  not  execute  said  deed,  unless  he  should  out  of 
the  money  to  be  raised,  receive  300/.  for  the  education  of 
his  daughter.  In  August ^  1800,  Mr.  T.  Saunders  Kpfdiod 
again,  by  letter,  to  Mr.  P.  Jackson,  saying,  u  that  4$  ao 
"  much  time  had  been  lost,  he  could  not  avoid  proceeding 
"  as  the  act  prescribed,  to  prevent  die  plaintiff's  obtaining 
44  any  renewal  of  the  lease ;"  which  letter  not  having  Jiad 
effect,  Mr.  T.  Saunders  on  the  6th  of  October  following, 
made  a  personal  demand  of  the  renewal  fines  from  Mr.  Jack- 
son,  under  a  power  of -attorney  froni  Mr*  Saunders,  authoriz- 
ing him  to  make  such  demand.  Mr.  Saunders  then  brought 
his  cjectmentasof  Michaelmas  Term  1800,  which  was  served 
on  the  1 5th  of  Jan.  1 801  •  On  the  20th  Feb.  following,  Mr. 
P.Jackson  wrote  to  Mr.  7V«Stfun*fcr*,  desiring  to  see  the  opi- 
nion of  counsel  which  he  had  taken;  and  stating  that  the 
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Jackson 

v. 
Saundths. 


Saunders. 
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1804*        fines  were  then  ready  ;  and  on  the  14th  of  March,  Mr.  P- 

Jackson       ^#  wrotc  aSa"l»  to  signify  that  the  plaintiff  was  then  ready 
v.  to  pay  the  fines  ;  and  that  as  the  ejectment  was  irregularly 

brought,  he  would  not  attend  at  the  assizes.  However,  the 
record  was  brought  down  and  came  to  trial  at  the  next  assizes, 
when  the  plaintiff  at  law  was  nonsuited  for  want  of  an  ap- 
pearance by  the  defendant  to  confess  lease  entry  and  ouster. 
On  the  29th  of  March,  1801,  plaintiff  tendered  to  defendant 
the  amount  of  renewal  and  septennial  fines  and  interest,  toge- 
ther with  the  rent  in  arrear,  and  also  tendered  leases  to  be 
executed,  which- defendant  refused.  On  the  20th  of  April, 
1801,  this  bill  was  filed,  praying  a  renewal  for  the  lives 
therein  named,  on  payment  of  all  rent,  arrears  of  rent  and 
renewal  fines,  and  an  injunction. 

* 

This  case  was  argued  on  the  original  hearing,  by  Mr. 
Barston,  Mr.  Blackburne  and  Mr.  Parsons  for  the  plaintiff, 
and  by  Mr.  Saurin,  Mr.  Burnt  and  Mr.  F.  W.  Greene  for 
the  defendant ;  and  on  the  re-hearing,  by  Mr.  Burston, 
Mr.  Ball,  Mr.  CPDrtscollmA  Mr.  Parsons  for  the  plaintiff: 
counsel  for  the  defendant  not  being  called  upon  to  argue 
it*  A  preliminary  question  was  made  in  the  case ;  whether 
the  covenant  in  the  lease  of  1724  ought  not  to  be  con- 
sidered merely  as  a  covenant  for  adding  three  lives  in 
the  place  of  the  three  lives  therein  named,  and  not  as  a 
covenant  for  perpetual  renewal ;  but  the  Lord  Chancel- 
lor having  expressed  his  opinion,  that  the  lease  of  1724 
was  to  be  considered  only  as  an  instrument  of  partition,  and 
that  it  did  not  make  any  change  in  the  tenure  created  by  the 
lease  of  1699  ;  that  point  was  not  pressed.  The  other  and 
principal  question  was,  whether  under  the  circumstances 
of  the  case,  and  the  provisions  of  the  statute(tf)  the  plain- 
tiff was  barred  of  his  right  to  a  renewal. 

(a)  19  &  70  Geo.  9,  c.  30.  It  recites  that  great  part  of  the  lands 
in  Ireland  are  held  tinier  the  teases,  for  lives  with  covenants  for 
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/  Arguments  for  the  plaintiff.  1804. 

Jackson 
The  constant  and  uniform  practice  of  courts  of  equity  v. 

in  Ireland^  antecedent  to  the  passing  of  the  act  of  the  19 - 

and  20  Geo.  3,  commonly  called  the  tenancy  act,  was  to. 
relieve  tenants  claiming  under  covenants  for  renewal  against 
mere  neglect  or  lapse  of  time,  on  indemnifying  the  land-  * 

lord.  The  principle  on  which  the  Irish  courts  proceeded, 
are  laid  down  and  explained  by  Lord  Lifford,  in  the  case 
of  Boyle  v.  Lysaght^  in  the  House  of  Lords.f  a)  It  is  com- 
puted that  one  seventh  of  the  whole  landed  property  of  Ire- 
land  is  held  under  leases  of  this  description ;  they  have  been 

perpetual  renewal  on  payment  of  certain  fines,  and  that  from  vari- 
ous accidents  and  causes,  the  tenants  had  frequently  neglected  to 
pay  or  tender  such  fines  within  the  time  prescribed  by  such  cove- 
nants ;  and  that  many  such  leases  were  settled ;  and  that  it  had 
been  for  a  longtime  a  received  opinion  in  this  kingdom,  to  which 
some  decisions  In*  courts  of  equity,  and  declarations  of  judges  had 
given  countenance,  that  courts  of  equity  would  in  such  cases  re- 
lieve against  the  lapse  of  time  upon  giving  an  adequate  compensa- 
tion to  the  persons  to  whom  such  fines  were  payable ;  and  to  the 
end  that  such  interests  should  not  be  defeated  by  a  mere  neglect, 
where  no  fraud  was  intended,  upon  making  full  satisfaction  to  the 
lessors  or  those  deriving  wider  them,  it  declares  and  enacts, 
"  That  courts  of  equity  on*  an  adequate  compensation  being  made, 
"  shall  relieve  such  tenants  and  their  assigns  against  such  lapse 
u  of  time,  if  no  circumstance  of  fraud  be  proved  against  such  jte> 
"  nants  or  their  assigns ;  unless  it  be  proved  to  the  satisfaction  of 
"  such  courts,  that  the  landlords  or  lessors,  or  persons  entitled  to 
"  receive  such  fines  had  demanded  such  fines  from  such  tenants  or 
M  their  assigns,'  and  that  the  same  had  been  refused  Or  neglected 
M  to  be  paid  within  a  reasonable  time  after  soch  demand.'9 

Sect.  2  provides  that  if  the  landlord  shall  find  any  difficulty  in 
discovering  bis  tenant  or  his  assigns;  so  as  to  make  a  demand  \  in 
such  a  case  a  demand  made  on  the  lands,  from.tlyeprincipal  occu- 
pier, together  with  a  notice  of  such  demand  inserted  for  two  months 
in  the  London  and  Dublin  Gazettes,  should  be  sufficient. 

(a)  I  Ridg&t.  ParL  Go*.  401 ...        . 
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1604.        uniformly  th*  subject  of  family  settlements,  of  mortgage*, 
Ja6k9oh      ***  °^  Qt^€r  securities  for  money ;  and  the  owner  of  such 
v.  q*******,  hat  on  all  occasipas  been  at  liberally  dealt  with 

s#tf  h#  were  owner  of  the  fee*    In  general,  the  landlord 
oat*  suatain  no  other  injury  by  the  delay  of  payment  in  this 
cssei  than  in  any  other  where  he  lies  out  of  his  money  ; 
and  where  the  tenant  has  not  conceived  any  fraud,  such  as. 
representing  lives  to  be  in  existence  after  they  haddropt,  or 
th^  like  (of  which  nothing  is  pretended  in  this  case)  ;  but, 
where  them  is  nothing  but  a  mere- neglect  of  payment,  it 
isaubtftitted  that  the  ancient  principle  of  relieving  against . 
lapse  of  time*  on  fujl  indemnity  being  made  to  the  land**. 
lord,  as  it  is  to  be  found  recognized  by  decisions  in  this 
country,  supports  the  plaintiff's  claim  to  a  renewal ;  .and. 
it  would  be  highly  dangerous  at  this  day  to  narrow  a  prinv 
.ciple  on  which  so  milch  property  rests.    Lord  Lxfford  in, 
,tbat  case,  of  Boyle  v.  Ly#aght%  says,  that  when  the  case  of 
Murray  v.  Batemim(a)ywz  before  him,  jie  haji  consulted  thp 
judges^  the  ablest  men  and  oldest  practitioners  hi  the  haU, 
and  that  they  had  agreed,  the  uniform  practice  was  to  de^ 
cree  renewals,  on  the  terms  of  paying  septennial  fines,  in* 
traduced  by  -Lord  Chief  Baron  Gilbert^),  in  all  cases  ex- . 
cept  where  there  was  fraud  or  dereliction  on  th$  part  of  the 
tenapt*  ;  Onrtbia  principle  he  fpunded  his  decree,  recog* 
nioing and  actisig  upon  what  has  been,  called  the  eld  equity 
ofe:the.  country ;  but  upon  an  appeal,-  his  decree  was  re* 
«rsed(c)  by  the  British  House,  of  Lords,  and  this  old 
equity  .overturned.     This  decision  and  the  doctrine  laid 
dawn  by  the  lords  on  that  occasion,  caused  an  alarm  in  Ire? 
land;  to  quiet  which,  this  statute  was  introduced  $  it  recites 
the  original  equity  of  the  country,  that  the  rights  of  tenants 
should  not  be  defeated  by  mere,  negtesfc  ^hfcr*  no  fraud 
was  intended  *  and  then,*  inasmuch  as  ibis  neglect  might  be 

(a)  I  Ridgew.  Part.  (-as.  187,  m  noli*. 

(b)  tn  Anderson  v.  Sweet,  2  Bro.  Pari.  Cat.  43Q» 

(c)  5  Bro,  P*r«  Cos,  2b,  2d  e<L 
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iaslefafee,  the  statute  appoints  a  certain  act'  t»fee  don*  by       1804. 
the  landlord,  vir  a  deifcand,  and  provides  that  if  payment-    j^cksov 
it  not  made  within  a  reasonable  time  after*  such  demand,   ^    ^ 
the  tenant  shall  forfeit  his  right  of  renewal.    Under  this 
provision,  no  mere  neglect  can  bar  the  tenant;  but- the 
landlord  hat  it  in  his  power. to  put  an  end  to  that  neglect, 
by  making  a  demand :  that  demand  draws  the  Hoe,  and< 
every  thing  antecedent  to  it  ought  to  be  put  oat  of  the 
mind  of  die  court,  or  else  the  tenant  has- not  the  fceue&t 
of  die  act    The  16th  of  Odder,  1900,  i*  the  fin*  day  osv 
which  there  is  any  pretence  of  a  demand ;  and  even  as  to 
the  demaudsJteged.  on  that  day,  it  may  be^ucstiuued  whe- 
ther there  be  such /res/  as  the  statute  requires;  it  is  not- 
made  in  writing ;    it  is  not  made  by  the  landlord  himself, 
bat  made  under  a  power  of  attorney,  which  is  not  in* 
proof:  hot  admitting  for  argument  sake,  that- the-  demand* 
is  sufficient  within  the  statute,  then  the  16th  of  October  is 
the  terminus  a  qua  the  neglect  of  the  plaintiff  is  to  be 
counted  (for  ft  cannot  be  saidthat  any  of  the  previous  ne* 
gociations  amounted  to  die  demand  required  by  this*  sts** 
tate);  and  the  question  is,  whether  he  tendered  wkhms> 
reasonable  time  after  the  16th  of  October;  what  shall  b* 
deemed  reasonable-time,  not  having  been  fixed  by  the  legis* 
lature,  but  being  left  to  the  court  to  determine  on  the  par* 
tkmlar  circumstances  of  each  caset    The  dcatend  stselfad* 
nats  thatall  former  transgressions  are  forgivenyend  dm 
nant  is  then  entitled  to  a  renewal :  even  if  these  had  he 
fraud,  a  subsequent  notice  from  die  landlord  would  bare* 
been  a  waiver  of  it.    The  whole  time  to  be  accounted  for 
then,  is,  from  the  16th  of  October  to  the*  29th  of  Marsh* 
following,  when  tberent^  arrears,  be.  weautendeaed;  titdff 
more  than,  five  months*  and  for.  four  months  of  thin  thus* 
the  lessor  has  earvod  mat  eatisfaciion  far  the  delay,  for 
die  covenant  is  that  the  lessee  should  nominate  a  life  and 
pay  the  fine  within  four  months  after  the  death  of  any  of 
Vo*.Ir  3M 


4*  AfWSSBtffc 

1«6*.        the  en  tut  foe  trie*,  and  that  if  Ike  frggfcetad  or  rcftHM-i^ 
*Jac»sokIIB  to dd*  die  lessor  should  be  alldwe<!4iBtcrfeet*lbV:aa$6Hfate 

SAt*»t **   fi*m*h€  ****  </,|*r  tttl1*  ***"•**  Cbrtttr  itf  efcaflfr  in** 
-» — •  v  rdteved  even  trhere  the  covenant  waft  general,  that  the 

tenant  should  be  barred  on  fiiUure  of  payment ;  how  much 
stronger  eaae  for  relief  is  this,  where  ]the  covenant  itjdf 
aflows  a  delay  of  four  months.     It  wHl  be  admitted  that 
if  the  plaintiff  had  come  m  with  the  fines,  See*  on  *th* 
last  day  of  the  fcur  "months,  he  Would  have  beenfeitiliie ; 
then  it  U  harsh  to.  say  that  {us  delay  for.  the  very  short 
period  (from  the>  16th  of  ftbuary  to  the  29th  March) 
should  deprive  him  of  relief.  But  this  delay,  short  mit  was, 
n>*gbt  have  lwnr  Wised;  by  tfcc  .conduct  of  the  d^fendapt 
himself.    It  is  co&oefredthat  the  landlord  ottgbtto  be  reridyr * 
dbriftg  etiery  tnomentof  die  period  during  whkh  n£#ect*s-< 
imputed,  to  receive  the  fine  if  tendered  by  the  tenant ;  how1 
here,  Mr*  Saunders,  before  the  four  months  had  expired,' 
tyings.his  ejectment ;  an  act,  which  if  not  equal  to  a  refusal 
tq^aegftpt the  Joes,  ,*t  foast  might  well ^uce^.bdUefia^ 
the  tenant  that  kiwasiiiniwiceasary  to  tewd«rrthe  finea^  as  he^ 
irf^^Eairf^ittq^o^  they  Vould  not  beneeepted  i  the  cafe / 
tdjpt^^  if  Mf;  Samtdtht  had  daring  - 

this  w^o^penod  slrewna  dispc^ition  toac^tthefines,  ' 

%diB  moxiw  tbsib  ha:'  ».:  .  *  T  .-r   .  • 

*£*P*i  9^^*Jejip)*tui*  hag  provided  in  $t  case  of  - 
ejottmo^t^isr^ixm^payment  of  m*c(#)  die  tenant  who/ 
hJ*'|>ti^  the%n8tffd  «o  th*  trouble  of  pnoaMating an  ejects 
vlffiW*eiret Ktf^oui,  however  dishonest  he  may  be;  Jtif- 
is  allowed  six  months  alter  execution  exequtedV  wifhift** 
w&ch  tunc  he  may  redeem^  Kent  is  the  annual  profit' 
wfcingtwt  of  land,  ta  the  regujaj- receipt  ^^ 
landlord  looks  for  his  suppOM$  a^fti.k^payahleat^latedh: 
periods,  Hhe  tenant haa'aodto **h*k  \mpbu*. ^w!B%g3qi» 

p&tfP  of  Urn;  where* rene#d  fines  *rt  ttfecd*arf«a^(l 

'      .   ^  ..>►••*.•        ,     •  •  •  « -^^.r  -*  cx\? .-.-  '{ttey? 

(e)  11  *4*m.  c.  2,  t.  2. 


contingent;  4h*y  caqnftt  op  the  oye&pui  .he  toqkred-tp  ty»       18Q*>* 
theiandlord  as  a  source  tfqtgplai  11^  Mor-on  the  ojhcR,  'ixc^soK  j 
band,  cut  the  jaunt  bf  prepared  to  pay  ahem  withw  jnuc^         J£       _ 
punctuality  as  r*nu    Then  if  *ix  mouths  be  a  .reasonable ,   ^.2    11./,: 
time  for  payment  of  ret£,  it  may  fairly  be  adapted  ^^n*^ 
logy  as  a  reasonable  time  under  this  statute,  Ji^pseaw^l^e/e, 
no  precise  time  is  determined  by  the  contract  j  ^greoa&ly^ 
what  was.  intimated  by  Lord  CL^^in^e^a^?^  Deen*s 
and  another  *  the  Marqw  tf  (4K*{eV%4G^;fc  :£gaj^  «>| 

(c)  Chancery,  July  7th]  1795.  ' ''l&q/bfc  toYdttafi;  t.f  Jostfih* 
Deane  and  Edward  Deane  Freeman  *vv  Mir  Mdfqta^ofWa^ 
terf&rtL  <.'T  •-     .v:o.\t-< 

IN  1709  the  ancestor  nftlie  defendant deftiM**  to ;fi irffcerd  2ta*ty  y 
(under  whrnnthe  plaiariftcWtned)  ,iotnhelmsa&&B*wcrdi)eeiirfi! 
Q#>Tg*RQkin*t  end  Jottfih  /2<?#9*,  wfth  a  covenant  forperpetualj 
re#ewaL  Edward  Dcane^  the  ce*/fp  gpe  vie9  djedht  1746 :  of  the  . 
other  Jives,  one  dropt  in  1754,  and  the  other  in  1761.  From  thence  the  , 
tenant  continued  to  occupy,  no  step  appearing  to  have  been  taken  on 
either  side  until  Feb.  1793,  when  Mr.  Glascock,  the  solicitor  for  the 
defendant,  informed  Mr.Furiongy  the  solicitor  for  the  plaintiff)  that 
a  soni  wasdue  for  renewal  and  septennial  fine*  and  interesfcon  ae*  j 
count  of  said  lease,  an*ountipg  to  550^1$*.  and  farwrtydfriffl  wjflfe  fhn 
copy  of  the  lease*  and  also  with  a  computation  of  the,  n^aufl/jp-^ 
terests.    According  to  this  computation,  Mv.  Glascock  calculated 
fines  at  the  different  legal  rates  of  interest  from  the  year  1717, In,' 
which  year  a  person  named  Edward  Deane  had  died,  whom  as  he . 
conceived,  and  as  defendant  insisted;  wns4h*^tftfyieWe  iflttie. 
lease ;  but  the  plakitiAi  proved  this  to  be  a  i^Btaite^t^Mii  Aa*Jtka 
Edw.Deant  named  in  die  lease  bad  lived  |fl|  V^tiP^sbig^aii,: 
filed  on  the  17th  of March  1794,  praying  a  wewaJ,pn  pa/infn^  o|r 
all  such  rent  and  arrears  of  rent,  fines,  anjd  septennial  /ines,  and 
interest,  as  should  appear  to  be  due  since  the  lives  actually  dropt. 

Lord  CfcANCK vioa  (after  some  preliminary  observations  on  ' 
thestat  19  Gee,  3,  the  cduse  of  its  being  enacted,  and  the  la*  tfi  ' 
tttesabject  safe  had  previously  stood*)  v' 

ii  construing  the  particular  oMuse  in  this  act,  upon  which  the,, 
pfesent  question,  depends,.  J  s^U^  recur  to  the  old  principle.  e£ 
equity  which  so  long  prevailed  in  decreeing  a  renewal  to  the  tenant,  ' 


■Jackson      months  .to. it J»*  4nor$gag»r  **'r*d**"h  e*ra.«few*i»«» 


•*-'*-■     *■-  *  -  r~ 


The  act  declares,  that  unlets  tie,  tenant  shall  pay  bis  renewal  fines 
within  a  reasonable  time  aft^r  a  demand  mad*,  he  ahall  forfeit  his 
right  of  renewal $  and  the  single  point  in  this  case  is,  whether,  un-k 
der  all  the  circumstances  which  are  iu  proof,  the  plaintiff  has  ia* 
curred  such  a  forfeiture.  It  certainly  appears  that  he  has  been 
guilty  of  grass  neglect,  unaccounted  for,  in  not  renewing  his  lease  * 
the  first  life  fell  in  the  yea*  J 748,  the  second  in  1754,  and  the  third, 
in  1761 :  no  application,  whatever  was  made  on  his  part  for  a  re* 
newal.  But  il\  Pcbrvary%  1703,  an  application  appears  to  have  been 
made  to  him  on  the  part  of  the  defendant  t  Mr.  Jast  Glascock,  the 
agent  for  the  defendant,  then  informed  him  that  all  the  lires  in  his 
lease  had  fallen,  and  Called  upon  him  to  renew  ;  and  to  enable  him: 
so  to  do,  furnished  him  with  a  copy  of  his  lease,  it  being  alleged  thai- 
he  had  lost  bis  part  of  it.  It  appears  that  Mr.  Glascock  also  re- 
ferred him  to  a  Mr.  Barnes  for  information  as  to  the  tine  whet* 
Jjoseph  and  George  Robins,  two  of  the  lives  named  in  the  lease* 
had  died :  and  if  Mr.  Glascock  had  stopped  here,  I  should  have 
very  little  doubt  in  dismissing  this  bill.  But  it  appears  that  Mr. 
Glascock^ certainly  with  the  best  intentions,  proceeded  to  make  a  cal- 
culation of  tht  sum  due  to  the  defendant  for  renewal  fines  \  which 
he.coxnptited.to  amount  to  550/.  and  with  which  he  furnished  Mr.* 
furling,  tthe  plaintiff's  agent  This  computation  appears  bow 
confessedly  to  have  been  founded  in  error :  it  was  made  upon  a 
supposition  that  Edward  Deane  the  elder,  who  died  in  1717,  was 
one  of  the  lives  in  the  lease ;  whereas  it  now  is  acknowledged  that 
EdvmrdBeane  the  younger  was  the  life,  and  that  he  did  not  die 
till  1748  .j  and  from  this  error,  into  which  the  plaintiff  fell  at  the 
time,,  and  :wbich  originated  with  the  defendant,  has  the  delay  of  the 
plaintiff  in  renewing  his  lease  since  the  year  1793  manifestly  arisen* 
-  It  is  in  proof  in  the  cause  that  the  plaintiff's  present  profit  rent  it 
but  2€/.  a  year,  but  that  it  may  rise  to  62/. :  it  is  clear  therefore  that 
when,  according  to  Mr.  G!a*cock*s  calculation,  the  fines  amounted 
to  550/.  it  became  a  matter  well  worthy  the  consideration  of  the 
tenant  whether  he  would  renew  or  not  It  was  objected  upon  fcia 
part,  by  Mr.  furlong,  that  the  interest  was  calculated  br.^fn 
Glascock  at  8  and  7  per  cent  upon  some  of  the  fines  payable  op  the 
supposed  death  of  Edward  Deane  the  elder,  money  having  borne 
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tee,  by  kaepl&gthe  salt  open  until  a  fair  price  can  be  had    ^  1804 


:*=* 


far  she  estate,  rather  thai*  suffer  the  debtor  to  be  ruined:     Jacksoit 

aad  ia  it  unreasonable  to  call  on  ibis  court  to  adopt  the  same    e      v- 

r  Saunders. 

«l.  n  

that  rate  of  interest  in  this  kingdom  until  the  year  1732,  whereas 
these  fines  ought  to  bear  interest  at  6  per  cent  only :  the  objection 
seems  not  to  have  been  well  founded,  as  legal  interest  at  the  time 
when  the  debt  accrued,  must  have  been  the  rule  of  calculation ; 
and  therefore  if  Mr.  Glascock  had  been  right  in  his  supposition  that 
Edward  Deane  the  elder  was  the  life  named  in  the  plaintiff's  lease/ 
in  my  opinion  his  calculation  was  just.    However,  the  objection  was 
made,  and  manifestly  proceeded  from  a  mistake  in  point  of  fact  by 
both  parties,  a  mistake  originating  with  Mr.  Glatcock>  who  said 
lie  would  lay  the  case  before  the  defendant's  counsel,  and  commu- 
nicate his  opinion  upon  it  to  Mr.  Furlong.    It  does  not  appear 
however  that  this  Was  done,  and  t|ie  matter  rested  in  negotiation 
between  Mr.  Glascock  and  Mr.  Furiongy  from  February  1793,  te 
the  10th  of  August  1793,  during  the  whole  of  which  period  both 
parties  supposed  that  Edvt.  Deane  the  elder  was  one  of  the  lives 
named  in  the  plaintiff's  lease,  and  that  the  renewal  fines  were  to 
be  charged  upon  the  fall  of  that  life  in  1717;  and  whilst  the 
plaintiff  continued  in  this  error,  it  was  certainly  well  worth 
his  consideration  whether  to  redeem  his  lease  at  an  expense  oT55(V. 
But  it  now  appears  that  both  parties  were  mistaken  in  this  essential1 
fact :  the  tenant  was  deceived  as  well  as  the  landlord ;  and  it  ap-^ 
pears  evidently  that  this  deception  continued  for  several  month^ 
subsequent  to  August  1793;  and  if  the  deception  had  not  taken' 
place,  it  is  material  to  observe  that  the  question  which  was  made  by 
Furlong  upon  the  rate  of  interest  charged  on  some  of  the  fines ' 
could  not  have  arisen,  as  interest  had  been  reduced  to  6  per  cent* 
long  prior  to  the  year  1747,  when  Ed.  Deane  the  younger  died' :  and r 
that  in  consequence  of  this  deception,  the  amount  of  fines  as  com- ' 
puted  by  Glascock^  was  nearly  one  half  greater  than  the  sum  really' 
due  by  the  plaintiff    Therefore,  as  the  delay  in  settling  this  busi- 
ness originated  in  mistake  and  error,  a  mistake  and  error  proceed- ' 
ing  in  the  first  instance  from  the  landlord,  this  is  a  clear  ground  for 
the  interposition  of  a  court  of  equity  to  relieve  the  plaintiff  from  any* 
forfeiture  which  he  might  otherwise  incur.  Certainly,  however,  the 
plaintiff  has,  in  this  case,  acted  with  so  little  vigilance  or  attention 
on  his  part,  in  clearing  up  this  mistake,  and  ascertaining  the  fines* 
really  due  to  his  landlord,  subsequent  to  the  10th  of  August %  1793,' 


4*4  Afft***W* 


wlien  a  formal'  demand  was  made  npon'ftim,  that  he  cannot  be  to- 
titled  to  a'fecrWintbisea'ufce,  untets  upon  tfiefeHert  wdemnUieaw 
tion  to  the  defendant  from  all  the  coDseqpeenden  of  hit  iwigtfgnioa) 
and  inattention.    If  this  mistake  had  not  happened,  I  should  not 
hesitate  to  say  that  the  tenant,  under  all  the  ememifaJleet  ef  this 
case,  ought  pot  to  have,  a  specific  execution  of  the  covenant  for  re- 
newal ;  and  if  I  were  on  the  abstract  question  to  declare  what  oajkt 
to  be  deemed  a  Wa^nabl^^e  wtfhfn  this  Clause*  6f  the  act  t 
would  say  thai  iHwfc  tftf&e  than  what  wan'  necessary  to  #ve  tt*° 
tenant  full  ttppanank^itr/BsctMaiMiiiaf  when  the  ctf  ftiatyui  ***: 
died,  fct  conH^bg4be**oont  wf  &*  lines  due,  and  fer  prepare^ 
leases  and  tendering  them  top  execution.    The  pKttiae  tjijne.tybe^ 
allowed  the  tenant  cannot  necessarily  be  denned ;  h  must  depend  * 
upon  the  difficulties  which  he  may  fairly  have  to  encounter  in  com- 
plying with  the  demand :  but  I  should  incline  strongly  to  deter- 
mine that  if  a  precise"  time  for  payment  of  the  renewal  fine  wtfsHmi- 
tedby  the  kase  upon  the  fall  of  each  hie,  that  the  tenant  ought  tobe 
restricted  |o.  Jhc  aajm%  time  after  a  demand  made,  unless  he  he*;* 
f^f.an^  reasonable  excuse  tp  assign  for  exceedingly    So  if  no  time  , 
was  Ika^edby  the, lease,  I  should  incline  strongly  to  adopt  the  rule 
by'wuo^y  $  the  statutes  giving  the  remedy  by  ejectment  for  non- 
payment'oirent  ;*  and  to  determine  that  the  tenant  coming  into  a ' 
ektAtJdPH^if  ftr  a  renewal,  after  six  months  ffttn  a  demand 
in^  t^fciHWti^tf**  be  able  to  account  ftrfrty  for  his  neglect, 
la  thW ^sai  think  thfcemr  into  whkh  the  tenant  fen  with  respect 
to  tfce  ideut}tjr»oi[  W*  9tthf  l^vea  comprised  in  his  lease,  is  a  suffi- 
cient grou^for  the  interposition  of  a  court  of  equity*  to  relieve 
him  from  the  forfeiture  which  otherwise,  in  my  opinion,  he  roust 
have  incurred ;  'and  upon  this  circumstance  alone  it  is  that  I  ground ' 
my  decree  for  a  renewal    But  he  tan  have  a  renewal  only  upon 
the  term*  of  paying  to  the  defendant  all  the  coats  to  which  he  hen 
been  put'  at  law  and  In  equity,  and  of  course  pay  tog  all  Wears  of  -  • 
rent  and  faea,  and  septennial  fines,  with  interest  .  •  .  , 

Therefore,  decree  the  plaintiff  entitled  to  specific  execution  of 
the  covenant  for  renewal  comprized  m  his  lease,  on  payment  of  all 
arrears  of  rent  and  fines,  and  septennial  fines,  with  interest,  and  of 
the  full  costs  of  the  ejectmenf  brought  by  the  defendant,  nnd  tii 
fbU  costs  of  this  cause.    Refer  it  to  the  master,  fcc  kc  "  '  a  v'ii'i  t  *'•* 


a*Wl*dix;  463 


fcr  die  delay  of  a  rery  fe^  weeks  or  day r>  may  twin  hot  onr^ 

the  tenant  himself  but^ 

Ifcv  Saunter*  has  the  few  reason  to  maist  oh  the  rigour  of  ^_  v; 
the  law,  because,  he  dote  not  inherit  from  the  lessor,  but  is  ■     • 
a  purchaser  of  his  interest,  and  no  doubt  hadcredit  for  ttta 
lease  asibr  a  perpetuity  •    • 


JLord  C*aitc*lz.or# 


-  i 


*  *'» 


1  have  thought  a  great  deal,  and* with  no  small  anxiety,' 
on  this  subject.  I  have  had  occasion  to  consider  the  prin- 
ciple* on  which  cases  of 4ii*  descriptipn,  were  to  be  deter- 
mined independent  of  thestatueyin  tfcecaseof  Lemon  v. 
Happer\{a)  where  there  were  >*ry  extraordinary  circura- 
stances,  arising  previous  to  the  statute;  arid  notto  be  affected ' 

byft.  *     ' 

.». .  •    . 

•• «      .*         ■. 

I  think  the  statute  is  to  be  considered  as  having  set  the 
matter  at  rest,  by  drawing  a  line  which  the  legislature  con- 
sidered beneficial,  both  to  the  landlord  attd  the  tenant :  be- 
neficial to  the  tenant  by  providing  that  mere  neglect  should 
not  injure  him ;  and  beneficial  to  the  landlord  by  providing,'* 
not  only  that  fraud  of  any  description,  but  also  that  wumt ' 
default,,  (by  which  I  conceive  was  meant  oKm-pa^pe^t^^ 
renewal  fines  within  a  reasonable  time  after  cUanand)  ~ah<HjUk 
bar  the  tenant,  so  that  the  landlord  should  be  <th*»j  able  taY 
put  a  limit  to  what  would  otherwise  be  -indefltiite*  •  The*' 
legislature  thought,  I  must  presume,  that  under  the  cirrcUm-  ' 
stances  which  affect  property  of  this  description,  and  which  ' 
are  necessarily  so  extremely  varioua,  it  would  be.  very  diffi-  „' 
cuk  to  draw  a  precise  line  as  to  what  should  be  deemed.  < 
u  reasonable  tnne  j"    but  that  it  muse  be  left  in  each  case, . 
to  be  considered  upon  its  own  circumstances.     In  the  dia^ 
cussfon  of  this  case,  I  am  not  merely  to  consider  what  are 

(j$  hTjus.ca*e  has  bean  apaidentally  <Jel*Te4,  but  sjiail  appear  s 
in  a  future  number.  • 
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l^-_t  ^  bariisteps  suBerei  by  Mr.  faction,  or  what** 

"jagxsq*  ~!  togtt  giined'by  Mr;  Saun&rt;  whether  the  former  beatlfa- 

v.  .  r:    "tressed  *  an  opulent  afan j  or  whether  the  tetter  ittbttte 

-SAuaotas^  ^^  tfae  ^gju^  iestor9  or  ;a  t  purchaser  of  his  interest    I 

gin  to  consider  what  is  to  be  the  rule  for  court*  of  tqnity 
to  act  upon  in  construing  this  statute ;  and  I  think  I  cod. 
4  lay  down  no  rule  on  the  subject  but  this :  that  there  shall 
1  be  no  relief,  if  the  conduct  of  the  tetoant  be  that  of  a  man 
'  who  has  not  used  due  diligence,  after  he  has  had  su&tiWt 
'  intimation  that  such  conduct  would  be  insisted  upon  byUbt. 
landlord,  aa  excluding  him  from  the  benefit  of  renewal.    X 
think  it  extremely  material  that  this  should  be  *>  understood 
in  the  country ;  the  decision  of  tins  case  necesssrilf  eject- 
ing a  variety  of  cases ;  not  only  as  they  now  stand,  1>nt  tin 
they  may  in  future  stand:  and  affecting  the  value  of- the: 
property  of  every  landlord  who  has  tenants  of  this  descrip- 
tion ;  for  the  value  of  such  property  materially  depends  tm 
the  facility  with  which  landlords  can  enforce  payment  of 
the  fines,  and  a  continuance  of  acknowledgment  of  dm 
tenijre  by  acceptance  of  new  leases*   This  acknowledgment. 
x)f  tenure  perhaps  is  of  more  consequence  than  the  actual 
*  payment  of  the  fines ;  and  the  power  to  compel  payment  of 
Jthc  fines,  and  acceptance  of  new  leases,  is  the  only  mean 
by  which  the  acknowledgment  of  tenure  can  be  effectually 
.  enforced* .  In  this  respect,  landlords  are  even  still  under 
great  difficulties ;  for  if  a  life  drops,  the  contract  requires 
renewal,  and  the  fact  of  that  life  having  dropt,  is  infinitely 
more  likely  to  be  within  the  knowledge  of  the  tenant  who 
liad  the  nomination  of  it,  than  of  the  landlord ;  and  he  ». 
therefore  put  under  great  difficulty  in  being  obliged  to  ascer- 
tain that  fact.    Yet  this  he  must  do ;  for,  (unless  there  be 
something  of  fraud)  he  can  in  no  way  compel  the  tenant  to 
,  renew  the  tenure  under  the  penalty  of  being  excluded,  but 
by  making  the  formal  demand,  which  must  proceed  to 
his  previous  knowledge  of  the  death  of  the  cestui  ftf*  vfti 


t 

and,,  tht&  if  itc  tenant, neglects*  or  refuses  to  renew,  heft        18Q4* 
uadpr  the  fujrther  difficulty  or|»-.eserving  the- evidence  of     Jackson" 
such  demand,  until  (he  dropping  of  the  remaining  lives  and    '  "    **• 
expiration  of  the  existing  lease*.  .     ^  ,A,u*D£*i  * 

In  the  present  case,  the  first  of  the  lives  dropt  so  .early 
*a  January,  1789.  The  landlord  probably  was  ignprant'of 
that  fact;  whether  the  tenant  knew  of  it  or  not,  does  not 
.appear.  Now,  suppose  the  landlord  had  called  on  the  te- 
nant to  renew,  and  had  made  a  formal  demand  of  the  fine ; 
yet  he  would  have  been  put  under  the  difficulty  of  preserv- 
ing the  evidence  of  that  demand,  $s  lpng  as  the  lease  con- 
tinued by  the  existence  of  the.  other  two  lives.  This  is  a 
very  considerable  difficulty,  and  I  know  not  how  it  is  to  be 
obviated,  unless  courts  of  equity  will  entertain  a  new  ju- 
risdiction, and  permit  the  landlord,  after  making  such  de- 
mand, to  file  a  bill  to  exclude  the  tenant  from  the  benefit 
of  renewal ;  and  even  in  this  proceeding,  he  would  be  put 
to  great  expense  in  barring  the  right  of  the  tenant. 

..    Another  life  dropt  in  1 791,  and  no  attempt  was  made  by 

the  tenant  to  renew.     There  were  then  two  defaults  on  the 

.... 

part  of  the  tenant,  which  defaults  I  aim  to  attribute  to  mere 
neglect.     It  is  a  neglect  however  of  long  continuance. 

On  the  1st  March,  1799,  the  lease  of  the  other  moiety 
of  these  lands  was  renewed  by  Mr.  Saunders,  and  Mr.  Jack' 
son  was  then  in  truth  called  on  to  renew  for  the  moiety  in 
question,  though  no  formal  demand  was  made  on  him  ;  no- 
thing that  would  operate  to  exclude  him  from  renewal  under 
this  act.  But  Mr.  JR.  Saunders,  at  the  time  the  lease  of  the 
1st  March j  1799,  was  executed,  stated  to  Jackson,  which  he 
did  not  deny,  that  Saunders  was  informed  two  of  the  lives 
in  the  lease  of  this  moiety  were  gone  ;  and  desired  to  know 
when  Jackson  would  be  ready  to  pay  the  renewal  fines. 

Vol.  I.  3  N 
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,_**&*»  _    Now  really,  if  die  act  of  parliament  wwre  out  of  the  caae, 

Iacksok      '  °HS^t  *°  WW  that  there  was  a  negWct on  the  ppct  ofjadk- 

v.  torty  commencing  in  March  1799;  and  ther  transactions 

g^uiypsas.  wj1jcj1  jlave  h^ppcoej  subsequent  to  that  time  4011k)  pro- 
perly be  argued  upon  by  Jackson  m  a  court  of  equity  oaty 
thus :  "True,  I  was  called  upon  in  March  1799,  to  pay 
^  this  fine  ;  true,  I  have  not  paid  it,  nor  taken  any  step* 
<*  to  pay  it  i  but  Mr.  Saunders  has  been  from  time  to  time 
M  indulgent  to  me  on  the  subject,  atid  it  was  this-  hidql- 
u  gence  that  led  me  to  omit  making  a  formal  tender."  But 
let  us  suppose  the  sjet  had  not  passed  and  attend  a  little  to 
the  subsequent  circumstance*.  In  the  course  of  ^he  ymf 
48OO,  there:3s  an  e?tpr{ss  promise  on  the  part  of  Jackspnrt& 
£ay  the  money,  and  a  reference  to  his  own  agent,  p^f. 
jPtter  JackioUy  aa  if  the  money  were  actually  in  his  .hands  • 
Saunders*  agent  thereupon  calls  upon  Jackson'*  agent  far  the 
money,  who  answers  that  he  has  not  the  money*  and  that 
Jackson  has  misrepresented  the  facts.  A  correspondence 
takes  place  between  Jackson  and  his  agent ;  and  gqcispn  di- 

flsSfti^     *  v!^  money  which  the  agent  wished  to  apply 
j^tlys^re^ew^lrof  the  lease,  should  be  applied  for  the  be- 

Pfi$k  tfo^i?  ^?ui5*ter,r   \ anould  think» if  *»»  *<*  had. not 
^enm|u^. that  these  circumstances  of  misconduct  on  tl^t 

^flrafc^*  $*£k*W\ ,  taking  them  in  the  most  favourable 
lij;h^would,  uiclii>e.a  .court  of  equity  not  to  assist  him 
^instt^efofftiturc  of  his  right  of  renewal,  if  the  case  had 
Vestedfon  these,  circumstances.  Then  consider  these  circum- 
stances  in  reference  to  the  act,  and  the  subsequent  trans- 
actions. On  the  9th  of  July^  1800,  a  letter  is  written  by 
/.  TVlr,  k.  Saunders  to  Jacison%  the  purport  of  which  was,  that 
;3  having  made  repeated  application,  and  Mr.  Jackson  haxing 
T'  done  nothing  but  amuse  and  deceive  Mr.  Saunders. he., would 
>~  jbe  under  the  necessity  of  taking  proceedings  underlie  act, 
to  exclude  Jackson  finally.  Jackson  in  his  answer  to  fhis, 
'oij  the  17th  of  July f  says,  that  he  woul<£  shortly,  be  %;ritjn£ 
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to  hit  solicitor,  Mr.  Pkter  Jacksdn,  and  would  give  direc-  ^    tfcdlfc 


tions  to  bira  to  have  the  fine  paid.     Mr.  R.  Saunders  waits     jACks0^ 
en  Mr.  /*.  Jackson,  in  consequence  of  this  letter,  but  no  i>. 

(ne  is  forth-coming.  It  is  said  that  I  am  not  to  take  notice  ^"^f^- 
•f  these  previous  dealings  between  landlord  and  tenant,  . 
Nothing  could  be  more  mischievous  to  tenants  than  to  hold 
this ;  for  the  result  would  be,  that  the  first  step  every  land- 
lord would  be  compelled  to  take,  must  be  to  give  notice.  If 
all  his  prior  indulgence  is  to  be  turned  against  Turn,  it  would 
be  absurd  to  grant  any ;  and  it  would  be  the  duty  of  every 
agent  employed  to  manage  property  of  this  kind,  to  serve 
the  formal  demand  in  the  first  instance ;  which  might  often 
"be  very  injurious  to  the  tenants.  I  -think  therefore  that  J 
must  take  all  these  circumstances  into  consideration  inform? 
mg  a  judgment  whether  the  default  of  Jackson  after  demand 
ought  to  be  deemed  wilful  default  within  the  meaning  of 
the  statute. 


In  the  month  of  August,  1800,  Mr*  if.  Saunders  wJ 
to  Mr.  Jackson,  complaining  of  his  conduct,  and  stating 
that  he  could  not,  without  doing  material  injustice  to  his 
client,  forbear  to  proceed  under  the  statute ;  and  reafly 
enough  had  passed  to  provoke  him  highly,  considering  ill 
the  indulgence  that  had  been  given  to  Mr.  Jackson,  and'thft 
an  actual,  though  not  a  formal,  demand  had  been  Jnade  <jn 
him  near  eighteen  months  before.    Then  in  October  %  1800, 
a  demand  is  made,  which  I  take  to  be  a  sufficient  demand 
under  the  statute  \  it  being  a  demand  intended  to  exclude 
Jackson  from  renewal,  in  case  of  non-compliance,  and  thf  The  statute  ha 
act  not  having  prescribed  any  particular  form  for  such  de-  ««t  prescribe^ 
mand.    The  notice  was  for  renewal  only  of  two  lives,  Saun-  demand.  °It  if 
ders  being  then  ignorant,  but  Jackson  knowing,  that  the  third  *?&'  dwugh 

rr    l    i  Z        i  r    •         •  j    t_        i_  ...        ,.       oai  **  W»t*nf. 

life  had  then  dropt.  It  is  said  that  there  was  great  liberality 
'm  Jackson1*  informing  Saunders  that  the  third  life  had  dropt ; 
hyt  as  tp  that,  it  was  economical  in  Jaqksgn  to  renew  f<w 


lfcdiJ  _  the  thfed  fives  by  one  tense,  rather  than  incur  The  expensi? 


jACKfcOBr     <#  1**pw***  tenewals:     And  when  an  argument' is  founded 

vl  i/A  the  sniallness  6f  the  sum' to  be  raised,  t  think  it  turtos 

5AUKp,ERst7  $£ othtrvwy';  for  the  smaller  the  sum,  the  less  difficulty 

would  there  be  in  raising  it:  and  that  applies  partkolarhr 
whten  I  hear  an  analogy  attempted  to  be  drarm  from  the 
case  of  ret\ts,  which  are  supposed  to  be  a  full  value  for  the 
lands,  in  those  cases  at  least  which  appty  to  die  immediate 
occupying  tenant ;  and  art  analogy  from  mortgages,  wiridi 
generally  speaking^  bear  a  very  considerable  propoitkm,rnot 
merely  to  the  rent,  but  to  the  "value  of  the  fee-simple  itself. 
Such  arguments  appear  to  me  to  be  used  without  attendirigtd 
the  rights  of  the  landlord  and  tenant  under tfiesc  leases; 
which  are,  that  each  should  be  secured  in  what  he  torn*, 
tracted  for ;  that  the  landlord  should  regularly  receive  that 
which  he  liad  stipulated  tb  receive;  artd-that-the  temfre 
should  be  kept  up.  For,  I  know  no  reason  why  these  leases 
.,  '  ever  came  into  practice  in  this  country,  instead  ofiee  farm 
-  grants,*  hut  that  the  situation  of  the  country,  the  habits  of 
the'  people,  and  lh£  manner  in  which  rents  were  paid,  made 
it  'fltore  beneficial  to  the  landlord*  I  have  heard  that  land- 
VrtfitS  ftife  ndt(  wilting  to  convert  this  tenure  into  fee  farm 
gfa4ft§,  btffouse  they  have  such  difficulty  in  recovering  their 
^enti;rwlTf^e6mpelled  to  enforce  payment  by  the  ordinary 
flfeaH0  fbr  the ttteovery  of  such  rents.  If  proper  means 
#%re  foftriB  for  kht  recovery  of  rents  reserved  in  fee  farm 
gttmts/'they  Would  be  more  beneficial  to  the  country  than 
&<&e'lfc£tes,'  the  natdreof  which  leads  to  continual  litiga** 

Considering      ^n*    '"W^n  i* "  '»  considered  that  these  leases  are  often. 

the  nature  of     granted  by  persons  who"  have  themselves  renewable  interests ;, 

this  tenure,  it  U         ,.,  ,-i  «  i  •  •  • 

necessary  that  and  that  the  means  which  such  persons  have  to  pay  thtrtr 

pewons  holding  rcnt  an(j  gneg  ar;5e  from  the  rent  and  fines  payable  by  their 
be  obliged  to  ffehahts,  w*ho  may  the msetves  have  underlet  to  others,  abd 
paying  renewal  «kt*h  Under-letting  repeated  four  or  five  rimes r  i#  the  per- 
toe*,  i&n  who  has  the  reservation  6n  the  last under  ^letting  (and) 


who  feto  renew  *Uh  his  immediate  landlord)  qtdbewitk        t#Q4t 
another,  and*oon)ift  to- encounter  a considerable  delay  aft*?,  -  j-     K 


SOM 


a  demand  of  thSs  description, 1  do  not  know  what  security  v. 

the  intervening  persons  have  for  their  property ;  for  if  the*  s^tsf*?** 
person  last  holding  withholds  pay  mem  from  his  immediate/ 
landlord,  all  the  intermediate -tenures  may  be  put  m  great 
hafcard.  I  therefore  think  it  desirable  that  somewhat  ^ 
strict  role  should  beheld  on  persons  who  have  estates  of  thisf 
description,  in  order  to  make  them  di&gent :  and  this  I  take 
to  be  thetrue  meaning  of  the  act ;  that  the  landlord  should 
not  be  at  liberty  to  take  advantage  of \  mere  neglect*  but 
that  he  might  avail  himself  of  wUful  defaujt ;  that  is,  not** 
payment  of  the  money  within  a  treasonable  tiffoe  after  de- 
mand. 

9 

What  is  reasonable  time  must  id  all  cases  be  considered  Whatis reason. 

,.        .     ,  -      „  ..  able  time  muat 

according tti  the  circumstances*    In  w  mercantile  transac-  always  be  con- 
t ions  reasonable  time  is  extremely  abort ;  and  I  believe  it  will  »"lcredaccoiid- 

t-     r        j  i  r  i  ^  mg  to  the  cir- 

be  found  very  wisely  so,  for  many  reasons  s  but  among  cumstances. 

others,  because  in  mercantile-transactions,  every  thing-  4$b 

pends  on  payment  at  the  day.    Ift  mercantile  trfmeac^iftm,' 

the  Holder  of  a  bill  must  tender  it  on  the  day  ^t  J^coja^ff 

due ;  if  not  paid,  it'  must  be  protested inst^atly^^^  up^c^ 

given  forthwith,  or  as  soon  as  circumstances  v*yirP*fjmi)U  if 

a  draft  is  given  on  a  banker,  it  is  to  be  dsm^ndqdv  ogthft 

day  it  is  given,  and  if  it  be  not,  it  is  at  the  risque  $f  tbft 

party  holding  the  draft,  and  all  this  depends  upon  who* 

is  due  diligence  in  the  particular  case,  which  is  to  be  judged 

of  by  certain  rules  and  by  the  practice  and  habits  of  the  . 

people,  and  in  some  cases  must  be  left  to  the  fair  discretion 

of  jurors.  .        .' r 


i  -In, a  case  similar  to  one  now  before  me,  where  the  tenure 
happens  to  be  complicated  in -die  manner  I  have  mentioned? 
the  regularity  of  payment  of all  the  different  gradations  muat 
depend  on  the  regular  payment  of  the  holder  under  the  last 


•,{ 


^0*,        4<um»£«    And  although  in  th*)pr#fftnt**te  dm  tenors  i* 
*  JacksoV     «Wfa**df  Jfltt  I  WW  have  regard  to  audi  cases, in  go 

V."  '•        coring  wjial  istp  h*  the  efiect  of  a  demand  under  the.  statute, 
jcja.1^".^    md what  }s  $9  he  a  reasonable  tiro*  afterwards  for  compli- 
ance with  that  demand*    The.  effect  of  the  demand  is,  to  inr 
jfcrm  die .  tenant  thaj  tbejife  is  djopt,  if  be  does  not  know  k 
before  ;  a^4  to  ajypjrizgjiiffl  that,  it  i*e*p*cttdhe  will  use  do* 
diligence  in  paying  jhe^fi.ne  and  accept^  anew  lease.  The* 
Zto <fiffemce  is  what  is  due  (ftltfpnct?  fci*A  paype^t  as-soon  as  cuvum* 
at^ruMUnl  Hanccs  will  rqa^a%,  permit. .  For  instance ;  if. a  demand 
ces  willreaspii.  be  ma(ic  on  atqoa$)  >yben  jjewfent  iq  ^foreign  country  oj 

at  a  distance  from  his  own  home,  the  time  within  wlpch  it 
jvould.be  posaUifejfar  WiR  to  con* ply  would  be  very  dUfcnent 
frpm  what  it  would  be  if  he  were  on  the  spot :  a  variety  of 
qualifying  circumstances  may  make  that  due  diligence  in 
e»ne  case,  whkhisnof  *Q  in  another. 

........  .. 

r  TM  6fh  of  Octpbtr  is  the  day  on  which  I  must  consider 
^f  r.  jfroffoq  to  have  been  informed  tbatdue  diligence  wa*  ' 
ijprfn^diitfcly  tp  be  used  by  him.  Qe  had  had  two  years  previ* 
qi^^tiqe,  tfyft  the  fofrwas  due  and  that  his  landlord  ex- 
Rf  qtp^rp^ynoe^  and  required  him  to  renew ;  he  bad  pror 
^JPM  JPtPfty  )PW  before,  and  he  had  broken  his  word ;  lb* 
Qp^s^qpfen^^ems  \o  me  to  be,  that  he  was  bound  by  the  ja? 
4<4g^n«e^l)a*  1^  {xftP  before  shewn  to  him,  to  use  his  uu 
nf)9st(dUjgen^,  fir^ffi  this  moment  the  formal  demand  wan 
ma4e.  .  Qughthej,iy>t  immediately  to  have  written  to  hie 
agept  that  he  ha4  »Qt  the  money,  bat  that  he  must  procure 
it  forthwith)  to  pay  Mr.  Sounder*  ?  Did  he  do  any  thing 
like  this  i  all  we  know  is,  that  early  in  the  fallowing  No* 
member,  Mr.  Peter  Jackeon  says  he  found  in  bis  office* 
draft  of  a  lease,  which  evidently  had  been  prepared 
time  before,**  it  proceeded  on  the  supposition  of  tvo>  Ui 
only  having  dropt ;  but  having  found  this  draft,  he  does  nA* 
thing  in  consequence.     Then   Michaelmas  term  elapses, 


n  a 


-  On  the  tOth  February,  1401,  ah  Infimationts  given  that 
tec  money  is  ready  f  but  it  does' hot  appear  to  have  been 
prodwed.  H#we*er,  I  will  ttterftfr  granted  that  it  waa 
ready:  it  is  tendered  on  the  SOtfe  March,  18(M  ;  I  cannot 
take  any  thing  which  previously  passed  as  an  actual  tender 
amounting  to  payment ;  I  can  take  the  letter  of  the  20th 
February  6nly  as  evidence  that  the  money  was  then  in  'a 
state  of  preparation :  probably  it  was  prepared  ni  bills ;  and  If 
the  bills  were  good,  and  no  objection  made  on  that  ari&dht 
by  Mn  Sounder*,  It  would  be  too  much  peThfrp*  to  kaf  iftidt 
that  would  not  have  been  sufficient  s  however  (Hat  ^diPticrt? 
the  case.  But  suppose  it  had  been ;  is  thV  ^t*^Tifttre' 
which  had  been  suffered  to  elapse  between  \h&  &&i  bP8ctoier 
aadthfettth  of  February,  a  reasonable  dih^afteTflic^tii  of 
October?  I  think  not*  Jackson  not  only  cRdno^&my  tijfi- 
nion,  use  due  diligence,  but  did  not  use  common  dftfgetice ; 
did  not  use  the  fair  diligence  which  in  honest  dealing  be- 
tween man  tad  man  ought  to  have  been  used.  He  plainly 
meant  to*  delay  the  payment  as  long  as  by  any  means  he 
cmM  delay  it,  porhap*  fancying  he  should  still  obtain  the 
same  ianUi%ettce  whkfc  Mk  Sduriders  had  offered  him  from 
March,  \79dy  when  he  was  first  called  upon  to  renew,  till  the 


=> 


if 


dwwgwWch  it ns:cle^f«mi  the  evident  ^    180*^^ 

no  direction  to  his  agedt  in  consequence  of  the  notfce  of  the  Tacksoh 
6th  of  October*  On  die  15th of  January,  18ttf,  the  eject-  M  v 
toent  is  served :  even  then  there  ft  Ho  application,  tto'teitdet 
af  die  mdney.  There  *ua  timte  (enough  for  Jachon  to  hsvfe 
procured  the  money  in1  the  interval  Between  the  6th  Qctobfr 
mid  the  J 5th  of  January,  and  he  ought  lb  have  procured 
k ;  it  was  only  at  the  izte  of  htlf  VytriA  rent  -reserved  Oil 
die  original  lease,  for  each  Kfe,  torfch  the  ftWxal  charge  of  in- 
terest tad  toptennfel  fines,  wiSVeWUA  have  had  no  diflfc 
t*hy  mr  raising  it,  if  dtie  ditigetfefc  had  been  used. 


»'*  X'..,     **  •». 


<.<.*''  f         * 


464 


AftKNMX. 


1804. 

Jacksok 

Sauxde**. 


6th  of  October^  1800,  when  the  fotual  notice  was  given ;  a 
period  of  above  eighteen  month*. 

Under  these  <urcmnstaiiees,  I  think  I  should  do  a  great 
mischief  to  the  public  to  hold  this  a  tender  in  a  reasonable 
thne  within  the  meaning  of  the  act.  I  think  a  large  time  may- 
be allowed  in  some  cases ;  arshort  time  in  others :  all  must 
depend  on  the  particular  circumstances  of  the  case.  If  I 
*ere  to  say  that  four  or  six  months,  or  any  specified  period, 
was  to  be  the  limitation  of  the  time,  (six  was  insisted  on)  I 
must  apply  that  as  a  role  in  all  cases ;  in  those  where  it  would 
be  unreasonably  long,  as  well  as  where  k  would  be  unrea- 
sonably short  The  act  has  specified  no  time*  and  I  am 
called  upon  arbitrarily  to  fix  a  time,  to  give  a  fixed  rule  by 
the  decision  of  a  court  of  justice,  where  the  legislature  has 
thought  fit  (and  wisely  as  it  seems  to  me)  to  give  no  fixed 
rule.  It  is  safer  and  better  to  hold  that  reasonable  time  ac- 
cording to  the  apparent  intent  of  the  act,  is  in  ail  cases  to  bo 
judged  of  by  all  the  circumstances  of  each  particular  caao  ; 
And  if  a  tenant  after  a  formal  demand,  thinks  fit  to  rest  on 
his  oars,  and  continue  that  neglect,  which  according  to  the 
fetter  of  his  contract  would  deprive  him  of  his  right,  tbe 
cotrtitiufcd  neglect  is  to  be  considered,  not  a  mere  negicct, 
biif&ivilful  default.     . 


•  «i' 


.'  i  *  ' 


The  act(a)  provides,  in  case  the  landlord  finds  any  diffi- 
culty in  discovering  *his  tenant,  so  as  to  make  a  demand  of 
the*  fine,  that  a  demand  made  on  the  lands  from  the  princi- 
pal occupier,  together  with  a  notice  of  such  demand  in- 
serted for  die  space  of  two  months  in  the  London  and  DuUm 
>  gazettes  shall  be  considered  a  demand  within  the  act.  Now, 
suppose  a  tenant  abroad,  in  his  majesty's  service,  or  in  the 
East  Indies,  and  that  the  landlord  does  not  know  where  he 


{«)  Sect.  i. 


is,  (fo- jffcMlootfaK****^  $$      Jtfgr 

he  must  not  make  A^dev(m^mw^y)^BP^^m\  '%fx*o\*m 
der  this  clause:  is  reasonable  time  after  this  demand,  of  y*' 

i^hthauaaiftmtyjMap*^^  3WjWMi. 

pined  in  the  same  way,:if..the  tenant,  r^^ined ,  uttedy  igRfl| 

rant  o£  it,  as  if  the  tenant  had.  ^t^JteitfyA  #  if.  Wftfo 
diately  from  the  occupier  to  whom  it  w^s  g^y^i^  orh*d  seen 
it  in  the  gaaett<a^  «4Wl*et,hU  jl^lwd.at ^fiance?  Is 
the  fine  in  such  a  cap*  to  be  pj^wifth^the  same  time  after 
demand,  a*,  it  ought  to  tp  if  thctpnant  were  actually  on  the 
•pat  i  or  is  lie  in  sutoha  case  to  be  pt^cluded from  the  bene- 
fit of  renewal,  afar  a  fissd  period  of  time,  ptthough  th$  mo- 
ment he  konwa  what  baa  Opened  Jie  p  ready  #>  pay  the 
$**?.  On  die  other,  hand* .  though*  the. tenant  were  in  die 
£mt  Hutm*  yet  if  it  appeared  that,  ho  \new  of  the  demand, 
yet  took  no  step  to  get  tjie  money,  and  procure  the  re-' 
his  absent  would  not  excuse  him  from  the  coqse- 
yepoeaof  wilful  default.  There  m?y  he  many,  other ^  cir- 
cumstances affecting  what  shall  be  deemed  reasonable  time* 
The  property  may  be  in  litigation,  afd  thejgio^c?  jgivep  tp  4 
trustee  who  cannot  act  without  the  direction  of  the  court- 
and  perhaps  cannot  raise  the  money  but  unxjer  thf  MWjhp^tj* 
of  the  court*  In  such  a  case,  six  months  migh^^o^-^ ^ 
reasonable  time*  Therefore  all  these  cases  niuat  be.^£on$i- 
dered  upon  the  good  or  ill  conduct  of  the  tenant,  in  paying 
or  not  paying  the  fine,  to  convert  that  which7w$a  .opgjpplly 
mere  neglect  into  wilful  default:  and.U  would Lbe  n>is- 
chierous  to  both  parties  to  give  indulgence  beyond  what  i| 
necessary,  or  to  withhold  ipdulgpnfe  where  necessary  liy 
adopting  any  fixed  period  of  time.  The  best  thing  for  te- 
nants having  estates  pf  this  Jtipd,  is»to  renew  as  the  lives  drop, 
unta*  they  intend  to  defraut}  their  landlords ;  and  where 
the*©  interosu  are  in,  settlement,  I  thin]^  it  .particularly  inv 
portant  to  compel  renewal  from  time  to  time  ;  for  the 
tenant  for  life  never  wil  ren«w\  qa  long  as  he  can  avoi3  it, 
Vot.  I.  3  0 
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$aund**s. 


Jacksom      P*1  ^ tbc  Icnls  •*■*  P*0*4*  *»**  owafoj&ffc  .,  Tf*e .m 
v.  obcerv&tioQ  will  apply  to  tetania  the  ^bfl^  of  c^Hlitors:  it 

is  better  both  for  stttaeqnem  crrtiitpre  «d  fer  tbpec  in  re- 
mainder under  sttfjemafttiocompftl  rrgmlar  gene  wala  by  fhe 
persona  ju  paasossMu. . 


On  the  first  hearing*  the,  decree  wj»,u  that  plaintiff's  bill 
44  should  stand  dismissed  with  coats,  save  as  to  so  much 
44  thereof  as  relates  to  the  construction  of  die  covenant  for 
ur  perpetual  renewal  contained  in  the  original  lease,  qf ,  yttib 
44  Nov.  .1734,  in  the  pleading*  mentioned  •  and  3?  to  so 
44  much  of  plaintiff's  bill  aa  relates  thereto,  let  the  same 
44  stand  dismissed  without  costs." 


#■ % 


rftegT  lib*  xlviiu  447. 


On  the  re-hearing,  the  former  decree  was  affirmed,  but 
ut  costs* 


APPENDIX.  4tf 

WHILE  th^fatrogdfe^^egoiagrfwtti  we*  atj>r*stfia>eate  ,w  £ 
was  derided  ty  fte  ttiaftof  Etehequcr,  materially  affect* 
tag  die  doctrine  in  l**d  Dmsathy  t.  lMteuchey{Vid0,tmte$ 
137,  160)  respecting  the  effect  of  the  registry  act  a*  to 
judgment trtditotiM  M^tbiok  itfwiU  iie  acceptable^ 
the  profession  to  be  apprised  of  thedeeiaioH  ?f  :the;oeu*! 
on  that  point. 


:♦♦«: 


June  23d,  1$Q68.  j£.;„  ... 

D'ARCY,  EXECUTOR  OF  ta#*fe>jiALL,  t>.  HEIR 
AND  TER-TENANTS  OPCHAlMBERS. 


I! 


.•   •' 


EDWARD  CHAMBERS  was  seiied  for' fife, :*ith 
remainder  to  his  eldest  son  John  in  tail ;  and  in  MiphaeJmas 
term,  1741,  Edward  and  John  suffered  a  recovery;-'  i)n 
the  18th  December ,  1747,  a  deed  was  executed,  declaring 
the  uses  to  Edward  for  life,  remainder  to  John  for  life,  vith 
remainder  to  the  first  and  other  sons  of  Johnfiia*  SeeS 
was  not  registered  until  1786. 

Edward,  the  tenant  for  life  died,  and  in  1780,  John 
Chambers  confessed  a  judgment  to  plaintiff's  testator :  John 
having  died,  a  scire  facias  to  revive  the  judgment  was  sued 
forth  against  the  heir  and  ter-tenants,  to  which  the  defen- 
dants pleaded  non-seizen ;  and  upon  the  trial  offered  in  evi- 
dence, the  deed  of  18th  December,  1747;  which  deed,  the 
learned  judge  was  of  opinion,  should  be  considered  as  fraudu- 
lent and  void  against  plaintiff's  demand ;  he  being  a  creditor 
by  judgment  entered  previous  to  the  registry  of  said  deed. 


1606;        • .  To  this  opinion  an  tmepskni  mmkakkn^vAaxSk  came  cm 
======s==*"  tobewgued  in  the  const  jsf  Exchequer^):  '     . 

O'GiiAfrr,  cUef  baron*  pronounced  tbr  judgment  >of 
the  •  court*  which  as  to  this  point,  /was  tin  (substance  as  fol- 
lows? ■   • 

,  .... 

The  question  is  whether  the  judgment  of  1780  shall,  by 
virtue  of  the  6th ,  Ann.  chap.  2,  commonly  called  the  regis* 
try  act,  prevail,  against  the  deed  of  18th  December  1747* 
which  was  not  registered  til)  1786 ;  long  subsequent  to  the 
judgment  under  Which'  the^plamthf  derives. 

The  argument  w  this  case,  in  support  of  the  exception* 
has  been  veiy  ingenious;  but  bas  been  in  stgbstasce  taken,  us. 
most  probably  was  the  exception,  from  the  argument  in: 
\iord  Dunsany  v.  LatouChe,  and  the  observations  of  the  court 
in  that  case.  I  do  not  suppose  there  is  ajad^jon.fhebciibhf 
who  would  feel  greater  difficulty  in  dissenting  from  lord 
R&DBSI2AXE  than  I  should:  ^ut  even  were  the  case  referred 
tx*  a  tjkeis&iL  q£,  his.  lordship  upon  that  pointy  I. should  be 
somewhat?  relieved  by  reflecting  that  the  statute  was  new  to 
him^iaadthitk  was  his  construction  of  a  clause  not  to  be 
fotinfr  ia*ny  of  the  registry  acts  in  England*  But  when 
IiOTsmfcto  that  Abe  question' there  was  not  such  as  occurs  at 
jKflflpga^  but  merely,  whether,  the  defendant  had  a  right  to 
amft iijnjjfilf -of  the doctrine  of  tacking;  while  I  subscribe 
most  &dfy  to  what  Lord  Rsdesdale  decided  on  the  question 
before  him,  X  cannot  subscribe  to  his  observation  on  this 
part  of  the  registry  act ;  which  I  can  consider  only  as  a- 
dictum  not  necessary  in  the  case,  fpxhmerely  an  assent  to  an 
argument  of  counsel,  and  which  perhaps  was  more.readilyc 

(a)  By  statute  28th  Geo.  3,c.  31.— Bills  of  exception  may  be  ex- 
amined and  determined  on  by  the  court  out  of  which  the  record  issu- 
ed. 


adopted,  bfcoaise  theppopesbicmiiKencted  to  be  established  180& 
by  it,  namely,  that  there  ~  could  be  no  tacking,  was  unques«< 
tionaUy  tme.  la  that  case  there  were  several  deeds,  regis- 
tered, and  unregistered ;  therefore  on  the  pbint mm  be&re 
us  there  was  no  necessity  to  decide:  so  ferns  it  was  neces* 
sary  for  his  lordship  in  that  case  to  decide  upon  die  registry* 
act,  his  decision  was  accurate  and  just. 


.  i 


According  to  the  argument  in  that  cale,  a  judgment  ere-* 
ditor  has  no  protection  under  the  registry*  act,*  unless  hist 
judgment intervenesbttween  two  toofiictiog  deeds:  audi* 
is  said  that  he  is  then  protected*  not  from  any  finronr  shefcn 
to  himself  but  for  the  sake  of  the  registered  deed,  and  to 
avoid  a  confusion  and  absurdity,  which  thenew  system,  4*a« 
Uishedby  the  registry  net,  might  Otherwise' produce.  This 
oonatruction  is  adopted  by  »the  court.  «n  these  words  1(0) 
"The  act  is  not  intended  to  apply  to  judgments  genetferUy* 
f  .hot  to  the  difficulty  which  would  arise  from  theprecedfaigj 
u  clause,  thatdansehavingpostpooed  the  subtequdstly regb* 
u.  tered  dead,  and  die  law  not  postpontfag^judgments  i»  ■  thef 
tt  same  way.  The  legislature  has  in  that  particnlarcasvgiftn; 
u.a  preference  to  judgments,  which  it  wouM'not  otherwise^ 
u  have  dona,  in  order  to  put  them  in  their  proper  tastualiuni 
a  with respect  to  the  subsequent  deetk  .<JVhfe>  effect;  (dfchet 
a  chaise  aoeonatrned  is  to  give  such  judgment  «areditais>uotl 
**  only  thepriority  whicltfhey  would  before  have  had  flgabntj 
u  the  register  ed  deed,  but  a  priority  against  the  unregistered: 
44  dead,  which  they  had  notbefere,  and  that  for  the  take  +f  the  * 
tt  registered  deed."  Iconfess  this  construction^which:  it  was 
not  necessary  for  die  court  in  that  caseerkicafiy  toeximine, 
erdedd*upoa,  at  first  sight  seems  favoured  by  the  words 
of  the  statute,  taken  in  the  order  in  which  they  stanch    fiat- 
can  there  beany  sound  reason,  in  point  of  substantial  justice, 


:» 


(a)  Ante,  160. 


4*»  jovmmx- 

ttrid  dfeed',  and- yevnofe. to  judgments,  wkiah  are  prior  to  it, 
em  thfr  gtouiid  ctf  their  own  priority,  bat  as  defftviqg  efficacy 
fttMA-an  instrument  to  which  they  ere  paramount  aadwidi 
tttficll^they  are  wh&lly  unceonected?  TM§  makes  lb* 
Validky  of  «  joOgtoefct  <dq^4^4A  m^ 
and  not  on  the  state  of  things  •  *rhefr  the  judgment  was  en* 
t*red; '  a*^  *xan*pla:  Jftbeve  be  an  unregistered  deed 
and  then  a  judgmeito^ihe*  judgment  weft  m  the  tat dn» 
stance  btf  frDfrtpoosd  to;  the  deed*  yet,  if  the  graneofc«e*> 
cute*  another  deed v  tncfcthat  deed  Uo  registered*  the  judg* 
m«nt  shaft  picfcasi  agaftreu  the  femrigiataned  deed,  -motibyias 
own  force;  hot  bjKdtfivfeg  fctrejigfch  from  that  which  itje 
confessed  wweaterfrtfaarcfoetf.  Again;  it  tmey*putit**» 
the  paweraf  n  mm  fco4dcide  upon  the  ligtst^oCthoso-wtat 
daim  under  Him  £cir  vakinfak^eonsiderattea;  *ad;.<6EOB>4 
fr^dnbnt  motive  to  prdfcro*c  to  the  oithciV  a*  bitf  elections 
forinstanccyif  thetefo  a*ettlAme»t  whrah  iftnet  regirtevod* 
and  the  settler  .confesses  judgments  to  dm  asnesjatt  j*  ffelufc 
of  the  estate ;  according  to  tbe4f>ustrwtioD  contended  far» 
the  settlement  would  prevail  against  these  judgments;  but 
ktohia*  esecdte*)*  mortgage  which  is  registered /to  the 
ywuttgestfofcthoac  jtrfgntens  creditors,  iilil  flifn  ilu  emu 
gjssegedaetlkmf  ■!  ia  pot  out  of  the  way  as  to  ail  the  judg- 
ments«;k  I  ado<jMa£  therefore  feel  that  we  ate  called  upon  tti 
scWphd^tdisimcticf*  which  has  been  taken,  upon  any  ab- 
stvactpsinoipseaof  reason  or  justice,  or  from  any  thing  te 
be^oUeoted  froin  therspirtt  or  object  of  the  net.  And  let 
ns  now  examine  whether  in  every  case  the*  wteida  of  it  will 
be;mfficss^ttonamtMs^thisdistmetic«N  Itmust  berocotv 
letted  thatit  is  founded  on  the  precise  situation .ofa  jtjdg* 
men*  standing  mesne  between  a  registered  «nd*uif*g$t***A 
deed;  bininihfratamte^heieisrnd 
words  of  the  act  arc*  u  shall  be  deemed  and  ^}uc%ed  aa 


*  but  likewise  against  *U  nod  weiy  creditor^d  credittrcs 
41  by  judgment*  as  for  iradcoooeraing'aoy  of  the  loads  oc*t« 

*  bitted  or  expressed  in  the  registered  memorial*"  Sfawi 
if  I  am  to  yield  to  the  opiniwt  which  gjtes  to  these  jnradMt 
construction,  that  they  mtyr  appear  *obea*  in  the  order*  i* 
which  they stand,  what  fahere,  inther^erent  of-metfiteet 
between  a  registered  deed  and  a  pne*  tonregiatered  deed*  to 
cut  the  legal  advantage  given  fto-ajpdgmmCtftditor^ltase 
judgment  is  entered  nubaequcntotD  the  registry  of  the  regis* 
tered  d*ed$  for  there,  by  the  very  wotdeipfi  the  act,  the 
unregistered  dfced-  4s  declared  fraudulent  tad  void*  not  only 
ogsinsethe  registered  de*d*but  agwnstnlldndeyeryjiadg* 
Blent  •  entered  subsequent  to  the?  30th  of  Marth,  Vtm$ 
Then  the  word*  of  the  act  are  appUfcahietoa  case  which*  ie 
Oof  consistent  wMt  the  groddd  <*r  which  the  distinction 
taken  in  Lord^JShfMnmy  v.-  I**#trcAr  proceeds ;  for  they  apt 
{Jear>toine  sufficient  to  embrace  subsequent  judgment  ere* 
ditorsto  when**  fcfe  not  aecessaty  to  gro  any  priority  ifos 
the  sake  of  the  registered  deed*  «  -••,^i:V 
:                                                               ;  »     »\   •  •  Mi*:*!'*-)*  «*■'♦ 

I  will  pat  two  cases  of  contending  deodsipin  onirithtf 
unregistered  deedshaObe  defarted ;  hMtwoch^it^hjap; 
parendy  prevail ;  and  yet  see  whether  the  JCons*qnfaaes>*rf 
the  principle  contended  for  wfll  Mtbw<>.  Snppfei  ansjnres 
glstered  deed,  then  judgments,  and  AetMmgubemideede 
it  ia  admitted  that  by  virtue  of  this  deed  fee  jtfgmeQti'gaitt 
a  priority  to  the  unregistered  deed ;  now;  sopposfc  tbe^mod 
deriving  under-  die  registered  deed  had  preview  notice  of 
the  unregistered  deed  9  by  this,  inasmuch  aa  the  conscience 
of  ^the*  party  is  affected,  the  subaeqoent  registered  dfaeditf 
frm[toM&i  ahd'tho  nwregisteredvdeed  prevaib  against  fc 
This  ho*  bee*  tfie  uniform  rule  of  oottrts  of  equity,  and 
has^bfr^quentry  adopted  even-at  law.  I  shall  not  now 
intimate  any  opinion  which  I  may  at  present  entertain  as 


4*t  AMB2fM& 


1«fc      -toiih^yiirfity  <tf  epn*»  of  k*  nttvcMlg 

X^u^dnfion  MfrHh  ewmtf  aqpityin.dp*  particular:  fast 
-hmilhi*idoatrme  boot  eytr  earned  totbn  estcnt  of aflectiag 
the  conscience  of  a  person  who  has  {pined  a  legal  priority 
without  fraud  ?  Can  a  bond  fide  judgment  creditor  be  de- 
vftrivetkofa  legal  advantage  which  he  hat  gained  undarthe 
»gistry,actt  by  reason  of  the  i&.cDnecianee  of  a  subsequsm 
purchaser?  Can  a  person  be  an  deprived*  who.  becomes 
assignee  of  such  ysdgaseny  after  the  deed  of  sach  edbec 
aguent  purchaser.  i*.ji  ginrs  riri»  without  notice  of  the  fraud; 
when  even  aooordfogto-tbe  construction  here  YanteadadJbr 
femwthajfehnenkd  to  imagine  that  the  registereddeod 
had  act  up  this  judgment  against  aU  prioruaeegistered  eon* 
veyances  which  may  toava  existed?  TMe*rouidbe*o*isit 
she  sins  of  the  guilty  upon  the  innocent,  andtofuaUhoA 
anatrfof  the  crime  of  another:-  and  therefore  I  eondadn  in 
this  cases  that  the  judgment  creditor  would  prevail  against 
the  prior  unregistered  deed*  and  that  he  would  not  obtain 
this  advantage  for  the  sake  of  the  registered  deed*  which 
ttoidd  be  postponed  to  both*  - 


*  .- 


J:*pMIjUiw  puMheodiercase,  hi  which  die  registered  deed 
shaft  pftfraihigeinetthe  unregistered  deed,  and  yet  in  which, 
according  to  the:  construction  contended  fftr»  it  shell  be  in 
jwbsiBnci4nfsaiid»  -Suppose  a  man  being  seized  of  the  manna 
<rf  jDa^aod  the  manor  of  Sale  worth  10*000/.  each*  conveya 
tbeoftbyadeed  which  is  not  registered,  and  than  confeeaae 
judgments  to  die  amount  in  value  of  one  of  those  estates  c 
he  then  sells  Ztafryfor  valuable  consideration,  and  the  pur- 
chaser registers  his  deed*  By  this  registry  the  judgments  are 
set  up  as  to  Dale,  and  as  to  this  manor  they  will  prevail 
against  the  unregistered  deed;  but  there  being  no  registry 
as  to  Sale,  the  judgment  creditors  as  to.thfe  manor  wi)Lbe> 
postponed  to  the  unregistered  deed;  they  mut*  thereto* 
come  on  DuU  only,  which  will  be  exhausted  by  thebwto* 


4m*mit>  -4w 


»u.«. '. 


feaild*  j  arffl  tfm*,  tfccmgft  accord  Wg  to  dhe  fcrimaty  object   ^   W66 
"of  the  a4t,  the  registry  ought  to  protect  the  pnrchaser,  by 
this  construction  the  unreghtefad  deed,  in  effect,  ooihrtt- 
rally  and  indirectly  defeats  him. 

The  words  of  the  act  themselves,  if  transposed,  rcddrmb 
*htgulasingufoyvtixhom  adding  to,  or  omhtingoneoFtbcm 
will  avoid  this  consequence-  -I  readthe  fifthaectiosi  thua? 
**  And  be  it  further  enacted  that  every  deed  or  convey  ate 
"  not  registered,  which  shall  be  made-  and -executed,  from 
"  and  after  the  25tb  day  of  Mirth,  t7»,  of  aH  or  any  of 
**  the  honors*  manors,  8cc.  contained  in  such  deed  dr  coo* 
<c  veyatoce,  a  memorial,  whereof  ahaH  be  registered,  shall  be 
u  deemed  and  adjudged  as  fraudulenrand  void,  not  only 
*4  against  such  deed  or  conveyance  registered  as  aforesaid, 
u  as  for  and  concerning  aH  or  any  of  the  honors,  manors, 
41  Etc.  contained  in  such  memorial,  &c«  but  likewise  against 
44  all  andefvery  creditors  by  judgment,  recognizance,"  Stcv 
This  reading  transposes  the  words  "  as  lor  and  concerning 
44  all  or  any  of  the'honors,  manors,  &c.  contained  in  audi 
44  memoral :"  but  by  reading  them  as  they  stand  in  the  act 
after  u  all  and  every  creditor  and  creditors  <jy  judgment, n 
{tcwe  fall  into  the  difficulty  which  I  put  ia  the  last  caae* 
That  was  an  extreme  case,  and  put  only  by  way  of  illustra- 
tion and  example :  but  in  various  ways  the  estnc  iacesweai* 
ence  will  be  found  to  result,  though  in  different  degree*, 
from  confining  the  priority  which  a  judgment  creditor  has 
got  over  an  unregistered  deed,  merely  to  the  lands-com- 
prized in  the  memorial  of  a  deed  which  is  registered* 

It  may  be  worth  observing  here,  that  the  deed  of  If 47  is 
registered,  and  that  the  lands  which  are  sought  to  be  af- 
fected by  this  proceeding,  are  mentioned  in  the  memorial 
of  it ;  and  perhaps  it  may  he  inferred  from  the  defendant's 

argument,  without  pushing  k  too  far,  that  the  judgment 
Vol.  I.  3  P 
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4*4  APPENDIX, 

1*03.  '  creditor  will  prevail  against  this  deed,  when  any  prior  un- 
registered deed  shall  be  found  to  contend  with  it ;  and  that 
in  the  mean  time  the  right  of  the  judgment  creditor  may 
rest  in  abejatoce*    i 

Abstracted,  however,  from  any  reasoning  upon  the  act 
itself/  I  think  the  uniform  construction  of  courts  of  fenr 
and  equity  in  this  cauntry  for  so  long  a  period,  so  far  as 
we  have  been  able  to  collect  it,  ought  to  be  sufficient  to  in- 
fluence this  court  to  the  opinion  which  h  is  about  to  pro- 
nounce :  more  especially  when  we  reflect  that  upon  the 
faith  of  tbsft  <paitiniction,  judgmentahtvebeepme,  far  near 
*  ceptuiy,  common  securities  to  those  who  lend^mopty  ; 
and  that  mortgages,  comparatively  speaking,  have  been  sel- 
dom resorted  to.  A  judgment  it  is  true,  strictly  speaking, 
is.no  lien  upon  the  land;  but  jt  is  an  incumbrancer  kovep- 
v  ing  over  it ;  and  we  have  always  considered  th?t  an  aire- 
lit  /  •  gistcred  deed,  executed  by  die  conusor  *  of  the  judgment, 

^i1*''""*  r ' '  "  cannot  intervene  and  prevent  it.  from  settling  on  his  real 
*jjij  t.  •--•.••.,;  -fM  estates*' •  *  -    . 

m  lueioq  i<  Wethereforc  concur  in  opinion1  that  the  exception  should 
.--*       .      ;     he  over-ruled. 

;:>£  srii  ioI  ^IdsMwanfi  o  !«*}*••■••.  ■  -'.   <  •  • 

•sfa  d;:w  *x:ob  Jon  ligu.ulj  ccb  ••_  !>!'.> 
ft^pQ^w    -Jsqbnhq  3dJ  Jo  u7*ioi  .   *    * 
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office  copy  is  not  sufficient    Though 

"  otherwise  in  case  of  a  civil  action. 

8eMMtt  Keenan  r.  Soyian,    -       232 

''  rc'rr  ■"    AGxrif.    . 

fc  Agent  :to  contract  for  the  tale,  Sec  of 

,  lands  under  the  3d  #rcf .  of  the  statute 

'  of  frauds,  need  not  be  authorized  in 

writing.    Secu*  of  agent  to  create  or 

flat*  an  estate.    CUnan  y.  Coo**,  22, 

.     27,  31. 
fted  to  the  hill  and  supported  by  evi-  2.  Agent  authorised  to  make  agreements 


ABATEMENT. 
See  Lis  Pendens,  1,  2. 

ACCOUNT  . 

1.  The  court  will  not  open  a  settled  at* 

county  where  it  has  been  signed,  or  a 

'  security  taken  on  the  foot  of  it,  unless 

for  fraud  or  errors*  distinctly  speci- 


*  deuce.    Drew  v.  Power,  p.  182,  192, 

2.  Equity  takes  cognizance  of  matters, 
which,  though  cognizable  at  law,  are 

:  involved  in  a*  atoouM  too  complex  to 
be  accurately  taken  on  a  trial  at 
law,       -  309 

See  EquiTT,  3. 

ADMINISTRATOR. 

See  Executor  and  Administrator. 

ADMINISTRATOR  pendente  lite. 


for  leases  for  lives  or  years,  makes  an 
agreement,  in  which,  the  term  of  the 
proposed  lease  is  not  mentioned.  This 

._  »  au.ograrjtaBf'jiot  pursuant  to  his 
authority,  and  not  binding  onhisprin* 
cipal,      -!-~  vy*      .       -        33 

3.  A  principal  is  answerable  for  the  act 
of  his  agent  in  concealing  or  suppres- 
sing of  deeds,  though  not  done  with  the 
knowledge  of  the  principal.  Bowie* 
v.  Stewart,  209,  222. 

AGREEMENT. 


1.  The  nature  of  the  authority  conferred  j.  Where  nothing,  has  been  done  in  pur- 


on  an  administrator  pendente  lite  is 
merely  to  collect  the  effects  and  to  pay 
debts :  he  has  no  authority  to  pay  lega- 
cies ;  yet  if  he  does  pay  them  bona 
Jide,  he  shall  have  credit  for  them, 


AFFIDAVIT. 

J.  The  original  affidavit  ought  to  be  laid 

before  the  grand  jury,  in  order  to  find 

:   bills  of  indictment  for  perjury  ;  the 


suance  of  an  -agreement,  the  court 
ought  not  to  decree  a  specific  per* 
forroance,  except  where  the  right  to 
compel  is  mutuaL  Lawrenwn  v.  But* 
ler,  -  -  -  -  -  13 
254  2.  But  if  there  was  a  concealment  or  ig- 
norance of  the  facts  on  the  one  part, 
in  consequence  of  which  the  other 
party  was  led  into  a  situation  from 
whence  he  could  not  be  extricated,  he 
would  have  a  right  to  have  the  agree* 
ment  executed  cy  fire*,  although  *fc» 
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right  to  compel  were  not   mutual,  Ji,  BflL  praying.  *x« cation  «£ »»  fcgree- 

-                                                 18,  19,  ment  for  a  Tease  of  lives,  ought  to 

3.^.  by'puWiC  ndrcrttsement    offers  name  the  lives  to  be  inserted.  G'Her- 

lands  rt>  he  let  for  fhtrt  five*  or  thirty*  lihy  ▼.  Hedges,      -       •        123,  128. 

*  one  t/f  Ari  t  ajfd  proposals  having  been  J2.  Agreement  for  an  abatement  of  rent 
rma*te  by  Bl  and  accepted,  an  agree-  of  lands  ought  to  be  signed  pursuant  to 

mentis  efceeoted  between  B.  and  the      the  statute  of  frauds,     -        -        306 

*  -agent  of  A;  authorized  to  contract  for  See  In  fan  t,  1. 

"-  him  for  a  lease  of  the  lands,  in  which  Specific  Execution,  1. 
^agreement  -the  term  for  which  the 

leave-i*  40  be  made  h  not  mentioned.  ANNUITY. 
jf.  -Is "not  bound  to  perform  this  con- 
tract, there  being  no  evidence  in  wri-  i.  Annuity  to  a  feme  covert  for  her  sole 
;  ting  o£  the  term  to  be  demised.    C'/r-  and  separate. use, is  not  apportiouable 
:'  nan'  V.'  Cooler,  -               -        -        23  •  fur  the  period  between  the  day  of  her 
4,  Payment  of  money;    although    not  .  death  and  the  gale  day  preceding. 
**merely  by  way  of  earnest,  is  not  a  Anderson  r.  Dwyerf      -        -        301 
?  ftartffii  fownance  to  take  •  an'  agree - 
:tnent  touching  lands  out  of  the  sta-  APPEAL. 

tnte,    ■'•*'-     -  *'    -       -       -        40 

&  Nothing' is  part*performance  in  snch  I.  An  appeal  lies  at  the  suit  of  tenant  in 

»Cd*Otfcat  does  not  put  the  parry  into  a  tail  in  remainder,  against  a,  decree 

■  situation  that  is  a  frand  upon  ttlin  if  affecting;  his  rights,  had  against  a  prior 

'  the  agreement  be  not  performed.     41  tenant  in  tail.    And  in  case  of  abate* 

eV  Tenant  for  life  with  leasing  power t  '  ment  such  remainder-cnan,may  file  » 

^enters  festal  ah  agreement  by  article,  supplemental  bill  to'  make   himself 

*  to  jnakeatease  pursuant  to  the  pow-  *  party  to  the  former  suit,  for  the  pur- 
?+*V  This*  ^agreement  shall  bind  the  pose  of  appealing.    Grffard  v\  Hortr 

*  re^ainder^man.    tih&nnort  ▼.  Brad-  ^             386, 4l£» 
^ttoreet,-  -*    •   -    -  -       -        -•     52  See  Dfxrke,  3,  4. 

r>!n  -'sWMf^caseV  theirels  a  privity  be- 
tween* tefttm*  fbr  Iflfc'rfnd  remainder.  APPORTIONMENT.     * 
^fnT^'aWtofc^rfem^tiie1  snbj[etf  matter 

tWthe-confctteV^^  -  -  •     ->  r     64  See  Annuity,  I.  #  " 

*;<G*MhMi  to^je*Uur*sV  flfotehmade  fc 

£  finipttf  gUrsttirice^f  aJjbimV%  pow-  ARREST. 

vsjj|^sh^lKbindrt!n^HnVtt*^er-manp^  so, 
^^eiHrtracW^vaWab^e^  Bon  ^deration  to  See  Bankrupt,  5,  $ 

eteeute  a'pdwerVfcf'ib  make  a'  charge 
-  •  *#  liny  description  nfjdeV  a  power :  so,  ARTICLESt 

'-"where  there  lias' beeiVarn  imperfect 

^ert^tionibUttfyoH*  merfof  Ni$  con-1  1.  Articles  are  considered  as  heads  cr 
«  fWe&tiori,  • '  '^  •'  ^  -'-<-''  -■•  60  minutes  of  an  agreement ;  and  in  con* 
9*Teiiaht  fsV  ERV  with  leasing  power,  stming  them,  the  court  is  |o  consider 
?*feifcers:l!rte"a  parol  agreement  to  make  what  is  the  contract  which  the  parties 
fc>rf>ten*e'phr*uam?  to  his  power,  which  intended  to- enter  into. 
i-1V>W  par* performed:    whether  this       Taggart  i.Taggari%~  87 

-•  shall  Mndtte  remainder -man,  Qu?7%  ,  Campbell*.  Stmdysf  v  V  ;  »/  £9% 
10.  Jf  tri1  executory  contract  contamsaH  &,  By  articles,  rejatmg;  ta.\ea$es  jtur 
♦^tfifctsfeads"  to  ftiture  certainty,  it  is  outer-vie  and  fqrye>rs,andto,inou^y, 
fci»*aiJfco1e%t**heTefcre  an  agreement  for  it  was  agreed  that  said  leases  for  lUes 
.^renty*!1  k  e«»rta1ti  som  /^r'acre,  the  .  arid,  for  years  should  te* pqqvey$4  to 
i- nfctflbttrof  ^cM-es  not  being  expressed,  trustees  m  trust  (after  succassivje  Ijfe 
*    1,^»k,    w    -    ^       •        .       73  ■'  elates  to  D.  £  and  /  fcj  ^af^r'lhe 


"1         —     • 


r* 


VWDEX. 


4-77 


«  deceSseof  7.C.  to  !hof issue of  J.  and 
" "  A.  C  in  such  shares  and  proportions 
u  as  the'  said  J.  should  appoint  ;  and 
'  wfor  want  of  such  appointment,  to  go 
u  to  such  children  equally,  share  and 
«<  share  alike ;  and  for  default  of  such 


.-  -i 


,  mat  in  case  of  the  husband  failing  in 
his  circui»staAcea,,hut;jnv^iOtl>cr\».i.i«.| 
the  trustee  shaUt^on.Uje  bond;  ..The 

.  husband  becomes  bankrupt  Jiving  the 
wife.  The  trustee  wight  not  to  be  •ad- 
mitted a  creditor-, .MaUet  qf  Mw* 


«  issue  to  the  heirs,.executovs  and  ad-  ,  phy%  a  Bankrupt;  ,  .  -  .  .  -.  £t 
"  ministrators  of  said  /.  during  .sii/d  4-  But  tbe  wife's  own  fortune.. may  be 
11  leases  :   the  money,   or  the  lands    ,  Unis  settled,    (Vid.  infra,  p.)  4T 

"  agreed  to  be  purchased  therewith,  3,  A  contract  to  make  a  legal  debt  not 
41  to  go  to,  the  issue  of  said  /.  and  A,      enforceable  till  death  or  bankruptcy  is 


"  in  such  shares  and  proportions^  as 
there  directed  ;  M  and  for  want  of  such? 

'  «  appointment  to  be  equally  divided 
"  among   such    children,  share   and 

'«  share  alike;  and  if  no  children  of 


a,  fraud  on  the  bankrupt  law*;  it  not 
being  possible  to  ep force  it  against  the 
debtor  except  in  tbe  diameter  of 
bankrupt.    £x  parte  flenficyt  £cfr.) 


u  said  marriage,  or  all  should  die  be-  4.  Equitable  as  well  as  legal  debts,  are 


"  fore  twenty-one,"  then  a  power  .to 
dispose  of  said  money.  Issue  was  con* 
strued  children,  and  the  issue  of  J, 
and  A.  took  the  absolute  interest  in 
the  chattel  property,  and  a  quasi  fee 
in  the  freehold  property.   Campbell 'v. 


Sandys^         - 
See  Marriagk  Articles,  1. 
Papist,  1,  2,  3. 
Registry,  4. 

ASSIGNMENT. 

See  Judgment,  1. 

ATTORNEY. 

See  Solicitor. 
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BANK  NOTES. 

See  Chose  in  Action,  2. 

BANKRVPT. 

l.'A  bond  is  given  by  a  trader,  pre  vipus 
'  to  his  marriage,  to  a  trustee,  and  by 
marHage  settlement  of  the  same  date 
•  k  is  covenanted  that  the  sum  men- 
'  tfohedin  the  bond  is  to  be  payable  only 
"in'the  even.*  qf  the  wife  surviving  the 
*'at*sbahd;  and  it  is  also  covenanted 


pvoveable  in  bankruptcy,         *    .48 
$..  A  bankrupt, pending  his  examination, 

is  protected  from  an  arrest,  mjd£  by: 
f  virtue  of  .an  attachment,  issued,  fen*  a 
u  contempt  in  not  lodging  money^cjajrt 

pursuant  to   a   decree.    MeUtcr  jrf 
'  M<  William*,  a  Bankrupt,    -        16* 

6,  Though  the  form  of  the  process  be 
criminal,  yet  if  it  i&sue  to  cprape4;p*tf- 

,  mcut  of  a'  debt,  it  is  an  arreap  under 

the  statute  11  and  1£  Geo*  3*.:*V:8i 

.  sect.  28,        -        -        -    . .  -       idf'flC 

7.  Every  mode  by  whicji  a  creditor  4an( 
arrest  a  bankrupt  for<  a  debt4  wfcetftet 
in  law  or  equity,  comep  within.  the,pffo* 
tection  of  tbe  bankrupt  act,, . ..),  <  j  jJ/,5 

6.  Executrix,  marries,  ;&{>4  her  hwband 
and  she  admit  .a^set*,^  ans^er/ito  a 
bill,  filed  asainjt.  \h*nu    The  appts 

.  become  a  deljt  of  ^e.hi^sfcaod  in  res* 
pect  of  this  sadmissiQn^^d:n>a^-£e 
proved  under.*  rpniB>»s^c?fco£  baaik- 
ruptcy  issucS  against  him, ..  -       17Z 

9.  A  trader  on  his  marriage  receives 
600/.  his  wite's  fortune,  and  fiivot  a 
bond  for  1,000/.  to.  a  trustee,  the  utters 
/est  payable,  to  himself  for  life,  if  he 
shall  continue  solvent,  but  in  «ase  of 
his  death .  or  insolvency*  the  interest 
to  his  wife  for  her  life,  and  the  princi- 
pal among  the  children,  of  the  tt*i> 
riage.  On  his  bankruptcy*  the  claim 
of  the  trustee  to  be  admitted  a.jffedi- 

,  tor  on  behalf  of  the  wife,  ibr  inteiest, 
allowed  as  tar  as  the  600/.  >  but  not  for 

:  the  remaining  400/.  Matter  afMtag 
A*r,  a  Bankrupt*       .  -       -       irt 


4r8  i&M&Aii'  'tkibtit. 

U).  A  CFcdjtor  coming  in-  lo  prove  hi*  4.  Verne  covert  eker.otwx  Shall  be  an- 

.debt  afier  a  dividend  made,  (provided  swerablf  to  creditors  «^!aw,  after  the 

.   the.  delay  .waannt  fraudulent,  but  ow-  coverture,  for  waste committed  byth* 

lay  to  accident  or  unavoidable  circum-  husband  during  the  coverture,         257 

.   stances)  shall-bb  put  on  a  footing  with  5.  TheUwhasnoformofactionbywhictl 

the  CMVH.CIgXUtQra,  before  amy  further  (lie  assetsof  the  husband  of  afeineex- 

'  dividend  is-made.   Muter  a/  WkclQn,  ,  cc»tri-x  arc  chargeable  for  a  eieTja*i«T.-^ 

o  Bpnkmfit^         -        -  ,     -..      24$  committed  by  him  during  the  cover- 

Jt.  TVUplds  snares  Uatradiog  compa-  We,      -        -        -        -    ■    -        26jt 

'.,  ny.in  trust,  for  W,  who  by  his  will  an-  6.  Hut  equity  will  relieve  in  such  case, 

.r*poui£s,  7\  his  -residuary  legatee:  :T.  on  the  principle  that  the  propertycanj* 

'.  continues  It)  possession  of  the  shaiea  '    into  the  husband's  possession  bound  by 

.i.jiia  becomes --bankrupt-    The  shares  L  a  trust,        -        -.  .    -'      -       ibi£, 

~»reuot,VlUlin  the  meaniugof  the  bank.  Z.  And  if  Ihe  assets' of  the  original  teata- 

;  rupt,actJJami  12  Gto.  3,  c.  8,*.  9,  tor  remained  in  the  hands,  of  the.hu>. 

inasmuch  as  T.  is  himself  "  the^t^m  ■  band,  and  went  to  his  executors  (ftrt^- 

"  owner  and  proprietor  thereof^'sub-  tie.  an  action  at  law  might  ^e  maintain - 

'  jecthowcver^ln  the  debts  and  legacies  ed  for  there,  -■      -.     -        -     '   363 

of  W.    Joij-v.-  Catnfibt&i,        -         328  4,  Femeezecutrij:  en  mm  its  waste  before 

13.  Theobjectofthatclauaeinthebank-  .'coverture;  Hie  husband  shall  not  be 

f,rupt,axt.isj   to  prevent  deceit  by  a  ,   charged  at  law  after  coverture  ;  and 

'   trailer  from  the   visible  .possession  of  .'  equity  will  not  vary  this  rule  at  'lair 

_.  property  to  which  he  is  not  entitled:    \  —  *'"   - ■"     r  u--  ' — ;--—--   --■• 

'.'  that  is,  where  the  possession  is  not  in 
j'tiie  true  owner, .but  in  one  whom  the 

•                                    scientiously  permits  9.  Administration  taken  by  a  feme  covert 

T                                   ■■  ..  ,•    ■    -         336  must  be  presumed  taken'with  thfcpri- 

X.                              i.been  given  on  tjie  »ity  and  asiientnfthehusband,       366 

ty.dpesjiot,  bring  the  See  Bankrupt,  1,  %,  f. 

t,    ..,;-,..       -      ,.339  ., 
I-                                  qe;,tiintli  sectinn.ll 
n  .                              S,  is  not  a  forfeiture 

"  ofthe-prupeny^VfthrPKABi*,.,^  $3£  £i 

BARRCBl^^WtfxBEME.  cu 


r  wiTsppcj 

jepROyed 
rqptcvis- 

',  fM'mi- 

J8S  t  Acherly  t>.  Vernon,  1  P.  tFm*.  173j 

2                                                nistration  doubted,         -                -  "     -            5 

,  and  the  "goods  aiye  wasted  during  the  2.  Allan  v.  Bower,  $  Bra.  C.  C.  doubt-  , 

.  coverture ;  the  husband  dies;  his  as-  etl,           -        -         -         -        -        .  37   ' 

wis  are  chargeable  in  equity  for  the  3.  Beynon  v.  Gollins  2.  Bro.  C.  £t  333, 

~  wastecommitiedrturingthecoverture.  and  Dick.  697,  erroneously  reported', 

jfthir  v.  Show.     -         -         -         J|43  -                                                                 2S9 

3.  Whether  the  wife  surviving  shall  not  4,  Bhikeway  t.  Earl  of  Strafford,  2  Eg. 

.   becharSed,iftheassetsofthehusbat>d  Mr. 579,  doubted,           r        '.-,  ,, v  JO* 

'  prove  inmffiafenti  Ou..?  Semblt,  rtpat  S-  Campbell  n.  Leacn',^ffuU.749,F»jiaa- 

'- she  sh-ail,   "  -        *        -       '-'   ^  iMd.  ::'sage-t1iere  doubtea,"  f    '  -"  ■'■'65 
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.^  '  -  «      . 
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6.  Carter  v.  De  Brtme,  Dick*  39  ©ver- 

7.  Doe,  M?cf^.  Blake  v.  Luxtoti,  6  Term 
'"  Reft.  292j  a  dec/atfi  of  Lerp  Kknton, 

,  doubled,  -  •  -  -  294 
*4C  Hyde  v.  Foster,  ZfcYA;.  110,  oterruled, 

240 
J.  Maxwell  v.  whettenhhll,  2  i".  'JTm*. 

27,  (4th  point)  doubted,  -  '11 
10.  Prichard  v.  Quiuchant,  as  reported 

ill  AmbL  147  j  probably  incorrect,  290 
•  11.  Paiteriche  v.  Powlett,  2  -dfr/b.  383, 

Imperfectly  reported,  -  35 

12.  Salisbury  v.  Baggot,  1  CA.  Cfc*.  278. 

doubted,       •'*'•-*•-        -  «      S7d 

13»'  TaWney  v.  Crowther,  S  3rc*. '  C.C, 

*  -  *  'Slfi,*  doubted  whether  the  facts  support 

the  decree,  -       *   ■'  .         *  33 

I4i  Weakly  ex  dem.  Yea  v.  Bucknell, 

jCfeto/1.'  473,  and'  Goodtitle  x».  Bailey, 

• ~  Cb*^.  587,  denied  by  Mr.  Justice  Krl- 

t'LY)  (note)  -        -        -  69 

15.  Zbuch?>.Woolst0n,2/?uf*.H36,pa8- 

' r  sages  therein  doubted,      -        66;  71 


^ator,  the  costs  are  to  be  paid  opt  of 

the  general  fund.  Pearson  v.  PtarBQtt\ 

2.  Where  a  defendant  submits*  to  answer 
exceptions  before  an  ;order,  of  refer- 
ence, plaintiff  shall  he  entitled  to  ;the 
stamp  duties  rn  addition  to  the  usual 
costs.   General  ftu&j     -        -    ^  241 

3.  In  case  such  exceptions  shall  be  re- 
ferred to  the  masted  he  shall' tax  td 
'the  plaintiff  the  costs  of  (lie  excep- 
tion* allowed,  arid  to  the  defendant 
the  costs  of  the  exceptions  disallow- 

•'  loWed  j  and  strike  the  balance,  *  idUL 
4/'3tfe  a  settled  rule  that  the  executors 
of  an  insolvent  shall  not  have  cost*}  280 
Practice,  11. 
Solicitor,  3. 


COVENANT. 


-•  ■» .  *« 


vl  To 


•» .  •  *  • 


:..:  v 


'I 


i . 


CHOSE  IN  ACTION. 


£  'Bequest  of  u  all  my  property  in  A.*ex- 
*  cept*  a  particular  chose  in  action  de- 
scribed in  the  will  :  other  chores  in 
action  fotfhd  ia  A.  (such  as  mortgage 
deeds,  Bonds,  and  banker's  receipts) 
do  not  pass,  notwithstanding  the  ex- 
ception. Vaughan  v.  Brook,     -      318 

2.  Bank  notes  would  have  passed,  they 
being  quasi  cash,         -        -        319 

CONSTRUCTION  OF  DEEDS! 

Bee  Articies,  1,  2. 

CONTRACT. 
See  AdftEEstEVT. 


COPY. 

SeeEriflEKck,  3,4. 

COSTS. 


J.  Tenant  under  a  power  to  tnalee  leases 
*  without  fine  and  at  the  best  improved 
yearly  rent  that  can  be  had,  cove- 
nants to  lay  out  200/.  in  hnprfcve- 
ments.  This  is  not  necessarily*  fraud 
on  the  remainder*  man,  provided  the 


court  of  eouity  will  take  fcare  ttja*  it 

shall  not  prejudice.'  ShannohllBraB^ 
itreer,      -■•->*  ^  -    *v«»  '-'J  h^ra 

See  IvDfltttftotfr  %-*/* -'W l*i  *«  ^ 


h. 


itfRiSitfrdtt}"* 


£  <T 


K   '       • 


<•:•; 


*fcvHVhere  a  shit  is  occa^ionsd.bv  a  diffi- 
• 'catty  arising  from  the  will  of  the  tes- 


1.  In  pt«ceetohgs  ty  ^fed.Jtott,  ijl  ty* 
creditor*'RaVe  a  tight  to  Hie  behejK  of 
thedKifelnceW&iAfthera,    -    ~1>6 

2.  Bitl  filed  by  ^  ^rkfitdr  on  behalf  rof 
himself  and'btner  creditors,  and>  re- 
ceiver appointed;  the  Receiver  shall 
not  be  discharged  *pon  the  censent;  of 
the  plaintiff,  against  the  consent  of  an, 
incumbrancer,  who  is  a  party  Qeren- 
4ant    Ldrgan  v.  Boiveiij     *- ;      '^96 

3.  So,  although  an  incumbrancer*  Were 
not  a  party,  nor  hail  proceeded  In  the 
suit,  and  were  obliged  to  file  a^tfew 
bill,  yet,  Sembl.  the  court  Wpulc;  not 
discharge  the  receiver,  and'  fouler  di- 
rect that  such  bill  shoulfbe'faVen  as 

'«  filed  at  the  same  time  w^th  ftfe  fei*. 
mer,   *        -        -       •-       -       VAirf. 


U*>  ££K£RA£  IK0E*. 

U.  Cred^V  are  fafc' restatfneer  #om*  ^fr 

pfrbctfedirrr  at  law  merely   be cause  -  - 

T     there  is  awl  Wed  by  other  creditors,  rnrrfimn^r 

*  UnW  there  is  a  decree  j  but  as  soon  as  U^CTMENT. 

,  a  decree  is  obtained,  eqrotv  considers  •■   ti^  **»*i  *u\+  «...♦  .._.>•«-    ^ * 

it  as  a  judgment  in'favouf  of  all  the  *"  2ft  SSLS  Sf^. m  **£ 

crttittt**  <& sMD'be  paid  according      ffiSS^T^Sl^ ^i? 

to  their  priorities  as  they  stand,    299      7Jm£S£X£J^^  *"  * 
«*-*.;* .  vVtT.T*-.    in  •  '  decide,  upon  the  distinction  between  a 

-  -      5£»?«J "  *  c,ear  e^uky  and  a  doubtful  equity. 

v         KKOISTRT,  6, 7.  7bnc fa/one,    (»o/f)  -        -         «T 

CUSTODIAM.  See  Landlord  and  Teuakt,! 

*!•  A  custodee  shall  account  In  a  suit  on  -  ^^ 

*  behalf  of  creditors  in  the  same  man-  i   !?,,„:♦»  r«HnAt  »..iu„~  u_  j r 

ner  as  mortgagee  m  possession.    La-  **  SSsSE^^ 

/fl«rA*v  !^  rkM,JL«   T^n,<«        compensation  for  non-performance  of 

Zt/S/^    ^      ^.    anagwrnenl;    sud/relief  must  be 

2.  In  order  to  found  a  title  to  relief  in 
r|  ■■'  ■  ^^yj  ft  «  not  sufficient  to  shew  the* 

injustice  has  been  done ;  it  must  he 
«*      .  J),  shewn  that  the  court  is  warranted  to 

,  interfere.  And  equity  is  not  warrant- 
i  TiFrnPP  «d  to  interfere,  on  thi  ground  that  an 

UfiVIli:'£h  unconscientious  verdict  has  been  had 

'  K^^^w^rTJ4^1"/"8.^"  <»nnot  be  taken  at  law,  e^8y1£e£ 
^^^.^S^^  feres;  as,  in  complied  .££«£. 
Aoseparoes:  And  a perchww  Birfer      g^  where  a  verd{ct  is  obtained  tar 

techrfbyit;   yhrd  «  Hcrt,      386      pc^sed  hWlfimpm>eVr/ of  s««£ 

bmd  *  remamdrt-rtan,  -       407      tious  advantage,     -       -       -       20$ 

•4.  Butthe  rem«iiider-nian  may  appeal  4.  Concealment  of  a  material  fact  fc. 

*  ^T*!!?,^  ^J*^.*  *.u     *2?      ™fficieat  ground  for  equky  to  avoid* 
: * iSrtrtaSm? K^thVSi^      **>«*  obtainedby  the  peVson  whie 

v     ™v^^^«  h«r?!^V^£      dJ*  !t  WM  to  mfcke  *e  disclosure, 
may  appeal  or  re-hear  s  So,  a  person      Bowie*  v.  &*»«•*,        -       209, 22T 

entitled  m  any  way,      -       -       409  5.  SuppreMion  of  deedsunder  particular 

TW\*m»i>wt»  circumstance*,  is  a  ground  for  the  in* 

uisaiuiuuui.  terventfou  of  equity  to  prevent  the 

s»*  V.  ...,»«.»   ii  operation  of  a  fine,  though  levied  by 

SeeP»ACrlc*,  II.  the  person  having  the  ll»l  estatS; 

T\ta'TOTBtT*'rnvr  &m«.  But  h  is  clearly  so  m  the  case 

DISTRIBUTION.  rf  a  trutteet  .^  ^  notwithstanding 

«~b*<  *»t,«».    «  any  length  of  time,        -       -       225 

lee  RttAWows,  S.  «.  Abillftediu  ITS7,  by  «  pretending  to 

be  a  devisee,  charging  that  A  theonhr 
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MMi  of  testator,  mis  illegitimate,  and 
making  Jf.  a  party  (who  in  casr  of  B'&< 
illegitimacy  was  heir  atiaw  to  testa- 

'  tor :)  Issue  of  aevisavit  iei  non  direct* . 
ed ;  H.  and  B,  proceed  to  the  trial  of 
that  issue,  M.  taking  no  part  in  it :  the 
issue  found  In  the  negative,  and  the 
bill  dismissed  in  1770.  On  a  bill  died 
in  1776  by  J9.  for  the  possession  and 
title  deeds,  he  has  an  equity  against 
Ji9s  ever  insisting  on  the  will  or  the 

'•  illegitimacy:  and  also  against  M*s 
insisting  on  the  illegitimacy,  after  hav- 
ing declined  to  contest  it  on  the  issue. 
Bond  r.  Hvfikim,  413,  486,  436 

EVIDENCED 

1.  A.  advertised  lands  to  be  let/or  three 
Uve$  or  thirty-one  years ;  if.  entered 
Into  a  written  agreement  for  jl  lease, 
but  In  the  agreement,  the  term  for 
Which  the  tease  was  to  be  made,  was 

'  fi6t  mentioned :  There  being  no  refer- 
ence in  the  agreement  to  the  adver- 
tisement, parol  evidence  was  not  ad- 
missible to  connect  the  one  with  the 
other,  so  as  to  ascertain  the  term. 

*  Seeusy  if  the  agreement  had  referred 
to  the  advertisement.  Ctinah  v.  Coo/re, 

22,33 

2.  If  in  an  agreement  sought  to  be  speci- 
fically executed,  there  be  an  omission, 
either  by  mistake  or  fraud,  it  is  com- 
petent for  a  defendant  to  shew  that 

•  omission  by  parol  evidence,  as  matter 
of  defence,  and  to  rebut  the  plaintiff's 
equity.  But  it  seems  that  a  plaintiff  in 
simitar  circumstances  cannot  do  so, 

38,  39 

3.  An  attested  copy  of  the  memorial  of 
the  assignment  of  a  judgment  is  evi- 
dence of  the  fact  of  the  assignment, 
Hobhouse  v.  HamUtony  -        207 

4.  An  attested  copy  of  the  memorial  of 
the  registry  of  a  deed  is  evidence  Of 
the  fact  of  the  registry :  but  if  the  me- 
morial be  used  as  evidence  of  the  con- 
tents of  the  deed,  the  original  .must  be 
produced^    -       -       -  *     -       ibid. 

EXCEPTIONS,  (BILL  Of) , 

I.  The  writ  grounded  on  the  stat.  Westm. 
Vol.  I. 


A  cpmmai^&  judges  to  seal  a  bjfl  jpf 
...  exceptions,  4oqs  not  ^e  wh^re  tbe  ex- 
ception, taken.,  is  to  an;  ofc^ppf  *oOurt 
of  law  amending  one  of.  Jj*;  own, re- 
cords,   itsscc-tfZpiplQr  ¥*  Murray, 

3.  Nor  to  any  order  made  uj^  option, 

SembL  ,     ,\  .?    <  •<■,,;..   ibid, 

3.  Wherever  any  n^atter  is  capablfi#f 
being  brought  on  the  record,  .and  the 
court  refuses  to  allow  it .  to  i>e  so 
brought,  and  this  refusal  does  not  ia 
its  nature  comer  upqn;  the  record, 
though  if  the  thing  were  allowed,  that 
miter  would  appear  upputhe^  re- 
cord ;  this  is  the  proper  sutyej£  §f  a 
bill  .of.  exceptions,  -7  t.-*-a  8a 

See  Pa AQTicub  3, 4.  .%  -Ai^.\ 

EXECUTOR  AtfD  ADBllNlS^ftA- 

TOR. 

1.  A  lease  ftur  outer,  vie  to  one,  his  exe- 
cutors and  administrators ;  the  execu- 
tor does  not  take  as  special  occupant, 
SembL  >.    ._-.;-        -        289 

%  T.  and  his  partners,  together  with  W. 
give  securities  to  C,  lbs* the  TPjroper 
debt  of  T.  W.  #e%  kja v«ig  #land 
C.  his  executors,  and  T*\&%  -r^dpary 
legatee ;  and  laying  *  «ua>4if  money 
under  the  couM-oul  rf  fcx  ft  applies 
this  money  t»  .*te  jj*xinci&  ojf  *te  se- 
curitiesigivea  bj$:X  m&-$q*49&  bY 
W.\  :*njfe4ti^.H&-4JI;A?4&Wt  with 
the  amount  :.an><g>  se^tUng^ith  T. 
as  (executor.  «&;*£.,  jC^haxuti^inTjpver 
these  securitisa*  -ajgtip*y§  l^Dg,  *T  re- 
.  aiduaf^le|pa|ieer^JMaac«du^U^ 

•     estate  of  W+  .v.&^hjttl  be  answefablp 

to  the  waHtpr*  and  legatee*  of  W^ 

go  failure  of  T.,  as.  well  #m  the  sum 

paid  to  ST.  a*  that  retained  .by  C  Joy 

,v.  Camfibsll,         ;-    .    -      ,33^340 

3.  Executors  join  in  a  receipt  for  money 
which  is  undet  tfcfe  cpj&roul  of  both  : 
both  shall  be  responsible,  though  the 
money  be  actuajljr  received  *kly  by 
one  ;  for  it  amounts  to  a  direction  by 
the  other  to  p*y  hit.  co-executor.  Se- 
cus,  if  the  signing  be  of  necessity,  and 
the  money  not  under  , the, c^troi^f 
both,     -----        34(JL 


i« 
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See  Administrator  flendente  /*/*,  1 
■   Baron  and  Feme,  1,  2,  3,  4,  5,  6,  7, 

8,9. 

Costs,  4. 


FINE. 

1.  A  fine  but  concessit  begins  to  operate 
as  a  bar  only  from  the  execution  ; 
Sembl.  228 

2.  Fine  and  non-claim  by  a  trustee  to  a 
person  having  notice  of  the  trust,  shall 
not  bar  the  cestui  que'  trust :  It  is 
merely  a  conveyance.  Kennedy  v. 
Daly,    -        -        -        -        355,  379 

3.  One  taking  from  a  trustee,  with  no- 
-   tice,  levies  a  fine  to  strengthen  hhi 

estate ;  this  shall  not  bar  the  cestui 


que  trust. 


579 


4.  A  person  coming  to  a  title  which  is 
bound  by  an  equitable  right,  cannot, 
by  levying  a  fine,  discharge  his  estate 
from  the  consequences  of  that  right, 

380 

5.  Where  a  fine  is  levied  upon  a  posses- 
sion gained  in  such  a  way  that  the 
title  on.  which  the  equity  attaches,  is 
not  altered  :  or  where  the  possession 
is  gained  on  a  confidence,  and  it  is  at- 
tempted to  make  title  contrary  to  that 
confidence,  a'  fine  and  non-claim  will 
make  no  bar,         -       -       - '     381 

FRAUDS,  (STATUTE  OF) 

See  Agent,  1, 

Agreement*  3,  4,  fy  r,  8,9, 

10,  12, 
Evidence,  1. 


GENERAL  RULES. 

1.  A«to  disolving  injunctions,  (SeePrac- 
'tice,  1)       ...       -  9 


2.  As  to  time  for  shewing  cause  against 
conditional  order*,  (See  Brattice    6) 

178 

3.  Personal  interrogatories,  when  to  be* 
settled  by  the  master,  (See  Practice, 
7) MUL 

4.  As  to  costs  on  exceptions,  See  Cosu, 
2,3) 241 

5.  On  demurrer  to  the  whole  bill  being 
allowed,  (See  Practice,  11)    -        304 

GRANDFATHER  AND 
GRAND-CHILD 

1.  A  grand-father  having  taken  the  chil- 
dren of  a  son  who  had  ruined  himself, 
educated  them  entirely,  and  by  his  will 
gave  the  son  an  annuity,  provided  he 
did  not  interfere  -with  the  children, 
and  then  gave  legacies  to  the  children. 
Lord  M^  thurst  held  that  the  grand* 
fath/rn'ad  put  himself  in  loeo  parentis  y 
and  decreed  interest  on  the  legacies,  5 

2.  So,  per  Lord  Rosslyn,  where  a  testa- 
tor gave  legacies  to  the  natural  chil- 
dren of  his  son,  payable  at  a  future 
day,  and  gave  no  maintenance  in  the 
mean  time ;  but  gave  directions  how 
they  should  be  educated,  and  attempt- 
ed to  make  testamentary  guardians, 

GREAT  SEAL. 

1.  An  inquisition  taken  in  JZnffkmdixndcv 
a  commission  of  lunacy  issued  there, 
is  not  sufficient  to  found  a  grant  of 
lands  in  Ireland.  There  must  be  an 
inquisition  and  finding  under  the  au- 
thority of  the  great  seal  in  Ireland, 
Matter  of  the  Duckets  of  Chandau,m 
lunatic,  .        -        .        -        301 

GUARDIAN. 

1.  Where  a  testamentary  guardian  has 
not  acted,  the  mode  of  proceeding  in 
order  to  have  a  guardian  appointed  ts 

.  by  fictition  ;  it  is  not  necessary  to  file 
a  bill.  .  Sec  us,  if  after  acting  be.  bas 
misconducted  himself,  0KKeefft *  v. 
Casey,  106 


f    ♦. 
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J  tion,  an  answer  is  put  in,  swearing  in 

such  a  manner  that  an  iuj  unction  can- 

TWTMMiirxrTTV  not  ^  maintained  on  it ;  it  the  answ er 

lm.UtM w ii  y .  ^  afterwards  falsified,  the  court  will 

-      .  fc  .   .    .        .r  i^«j-Mfc*»i— i       put  the  plaintiff  in  the  same  situation' 

1.  ;£.  covenants  to  indemnify  lands  settled      £    .f  ^  had  bccn  origiftaUy 

on  A  from  certain  debts,  the  interest      | .  .  °    3^ 

of  which  B.  is  afterwaiyis  obliged  to  SeeLANnloRD  and  Tenant,^ 
pay:  B.  is  entitled  under  the  cove-  pBAr~.tr»  i  ft 

nant  to  come  against  the  estate  of  A.  practice,  i,  o. 

for  the  sums  so  paid  for  interest,  with  INQUISITION 

interest  thereon.  Executors  of  Fergus  ^ 

v.  Gore ,         -  1(^  ^P.biatShal    1 

2.  B.  had  a  right  to  claim  whatever  a  ***  ™*a*  *"**  *• 

jury  would  have  given  in  the  shape  of  INSOLVENT. 

damages,  if  an  action  had  been  brought 

on  the  covenant,    -        -        -        109  ^  CobTSj  4. 

INDICTMENT.  INTEREST.      x 

•*• 

Sec  Affidavit,  1.                    \  X.  Purchase  money  remaining  in  the  p«r- 

Txrt?  x  vt  chaser's  hands  to  pay  off  incumbrances, 

UNr  AW  1 .  snaU  bear  inlercst    Hughes  v.  Kear- 

1    An  infant  cannot  avail  himself  of  his  '    I^erc*  on  the  aiiear  of  an  annuity 

infancy  to  excuse  the  non-assertion  of  bc  ucathed  t0  a  married  woman  for 

his  right  under  an  executory  agree-  h£  9oU  and  ae/larat€  use,  not  «iven , 

ment  made  with  his  ancestor ;  where  ^      .    thc  f|mJ  was  productiv  *  and 

the  immediate  performance  of  his  pan  h    ^  tnere  ^aia^esiduum^*- 

of  the  contract  is  essential  to  the  inter-  d     *„      D               *  _        m       301 

estoftheothercontractmgparty.  Grif-  * 

Jin  v.  Griffin,                                352  INTERROGATORIES* 

^INJUNCTION.  PERSONAL. 

r«       .      _*    .     1  /.   _      **•      ^   r  1.  To  be  settled  by  tha  master, 

1.  Tenant  restrained  from  cutting  tarf  ^  pRACTICE>7, 

for  tale,  (his  lease  giving  a  right  of 

estovers  only)  notwithstanding  an  un-  JOINT-'TJENANT. 

interrupted  practice  for  eighty  years. 

Lord  Courtovm  v.  Ward,      -"  8  ^  Marriage  Article,  *,  2,       \* 

2.  Where  a  verdict  at  law  has  been  ob-  7   ' 
tained  against  a  defendant  who  neglects                        JUDGMENT. 

to  applv  for  a  new  trial  within  the  ' 

Umeappointedbytherulesofthecouit  x  ^.  taking  an  assignment  of  a  judgment 

of  aw,  this  court  will  not  entertain  a  from  an  6assisnec*  ijs  ^n*  to  look  to 

bill  for  an  injunction  on  the  ground  that  ^  assignment  to  him :  if  he  neglects 

the  plaintiff  s  demand  was  unconsci-  t0  do       and  it         e  ^^  such  a8ww 

entious,  or  that  it  was  subject  matter  ment  wag  in  trust  for  ^  conusor,  the 

for  an  account  s  provided  it  was  com-  jurigmcnt  being  satisfied,  A.  cannot  set 

petent  to  the  party  to  lay  those  grounds  Jk  *  against  c?edjtors.    But  if  A.  took 

before  the  jury  on  the  trial,  or  before  it  wkhout  knowing  of  the  fraud,  he 

the  court  of  law  on motion  for  anew  ^M  ^  gat}sficd  by  ^  person,  whp 

ttiKlBateman  v .  ffHfor,        -  .  m  201  assigned  to  him,    -        -        -162 

3,  Where,  to  a  bill  filed  for  an  injunc-  '        *           m 

See  Papist,  3. 

Registry!  6,7. 
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GWMAUWPWf*.. 


LACHES* 

Se*Ll*  PJNDENS,  h   ■ 

LANDLORD  AND -TENANT. 

1.  The  possession  of  a  tenant  erem  when 
abusing  his  right,  or  exercising  it  to  an 
extent  not  authorised  by  his  tenure,  is 
still  the  landlord's  possession ;  and  the 
allowance  for  the:  abuse  for  any  kngtfc 
of  time  shall  not  give  the  tenant  a  right 
to  continue  it,  8 

2.  Where  there  have  been  various  deal- 
ings between  landlord  and  tenant,  so  as 
to  produce  an  account  too  complicated 
to  be  taken  at  law ;  and  the  landlord 
has  brought  ejectment  forooo-pay  ment 
of  rent,  the  tenant  may  file  a  bill,  before 
judgment  at  law ;  for  aa  account  en 
the  foot  of  those  dealings,  and  to  have 
the  balance  applied  te*  the  rent  claim- 
ed to  he  due,  and  for  an  injunction. 
O'Connor  t.  Sjxdghty  305 

3»  In  suchxase  the  tenant  need  mot  bring 
in  threat,  under  statute  4  Geo.  1,  c.  5, 

ibid. 

^  LAPSE  OF  TIME. 

.,  .    i        .    it.  •  -i  /'  *,»   I:    *  -  1       '*• 

SeePossjtssfo,*,),,,        .  i 

Limit +j I****  4,  &  ,,    •,   „  . 

.  ,       LEA§R^wr/«N«^**vv . 
SeeEfKCUTOft  apdAwwi&TRATo*, 

i.;  .*.  .         .  ,  •     •  *.  ■ 

LEASE'  cQupied.  v&hlo**  o/  Money, 

L  When  a  lean  o£  money  lean- induce- 
roenttQgrotiiif.aJeeae*  it  vitiates  the 
whole  transaction,         -       .       J94 

-  See  T/3uitv,  1, 3,  3, 4*  a,  7, 

I  LEGACY, 


u 
tc 
It 

it 
it 


u  if  she  does  no*  marry  wUhoot  the 
"  consent  of  her  trustees,  the  sun  of 
4Q0L  one  moiety  to  fcjiaid  her  upon 
her  marriage  with  such  consent,  the 
other  moiety  in  one  year  after:  but 
if  said  M.  was  then  married  or  shook! 
marry  without  such  consent,  said 
sum  to  sink  into  his  persona]  fortune," 
M.  being  unmarried,  is  not  entitled 
immediately  either  to  principal  or  in- 
terest :  not  to  principal,  because  mar- 
riage is  a  condition  precedent,  and  the 
legacy  therefore  contingent  until  then : 
nor  to  interest,  because  the  legacy  is 
payable  infuturo}  and  there  is  no  suf- 
ficient ground  of  implication  that  in- 
terest was  intended  m  the  mean  tkne. 
Ellis  v.  EUh,       ...  i 

%  A  legacy  out  of  a  personal  fund,  bev 
'  queathed  generally,  without  assigning' 
any  time  tor  pay  meat,  hears  interest 
only  From  a  year  after  the  death  of  the 
testator,  though  the  fund  out  of  which 
it  is  to  be  paid  consist  of  stock  and 
other  matters  yielding  immediate  pro- 
fit. Pearson  yt.  Pearson^  -  10 
&  In  such  case,  interest  is  payable  from 
the  end  of  the  year,  though  the  fond 

•  does  not  come  to  be  disposable  for  the 

•  paymentofthelegaeiesuntillongaffeer; 
and  if  the  fund  is  productive  within  qhe 
year,  the  intermediate  profits  belong 
to  the  residuary  legatee,        -  12 

4.  But  if  the  legacy  be  charged  on  lands, 
interest  is  payable  from  the  death  of  the 
testator,  or  not  af  all*  Xt 

5.  Legacy  to  executor,  to-be  distributed 
amongst  the  poor  relations  of  testator. 
A  relation  who  was  poor  at  the  time  of 
testators  death,  but  became  rich  before 
distribution,  not  entitled.  Hfohon  r 
Savage,         -        -        -        -        ill 

6.  A  specific  legacy  cannot,  in-  a  subse- 
quent part  of  the  will  be  charged  with 
payment  of  debts  and  legacies*       339 

See  Administrator  Jtottfoffe  Mte9  1. 

GRANDFATHER   a*d  GRAHPCttllOl, 
1,  2. 

Farbvt  and  Child,  1» 

LIEN. 


*i  B.  A  being  on  bad  terms  with  his 
*   eldest  son,  bequeaths  Mai  a  trifling  an.  ,  mn-±*mm-kM,,^wkM  t^Lj  s  •>  2  '" 
i  jwit^-and  bequeaths  to  M  thedaugh-       SE?£*^ 
ter  of  his  said  son, "  if  unmarried  aud       .     .  m  ?c  i**1*1?  9old  >  and  * a.**tI* 
wuson>    nmvmmimvm      ntj  Utakimfor  tlut  inoiiey,it  lies  oo 
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the  vendee  to  shew  that  the  Vendor 

•  agreed  to  rest  on  that  security*  and  to 

•  discharge  the  lands.   Hagkes  V.  Kear- 

n*9*      "        -        *        -  *32 

&  A  note  passed  by  a  vendee  to  a  trus- 
-  tee  lor  part  of  the  purchase  money,  out 
,  of  the  amount  of  which  incumbrances 

thea  not  ascertained  were  to  be  satisfi- 
•'  ed,  and  the  balance  only  paid  to  the 

vendor,  is  not  such  a  security  as  will 

discharge  the  lien  on  the  lands,      132 

LIMITATIONS,  (STATUTE  OF) 

h  Where  lands  are  divided  in  trust  for 
payment  of  debts,  the  statute  of  lim- 
tatfoas  runs  not,  in  equity,  after  the 

•  death  of  testator,  against  debts  not  bar- 
red thereby  at  his  death.  Executor* 
of  Fergus  v.  Gore,       -        -        107 

fe  But  if  the  statute  had  run  before  the 

death  of  testator,  it  may  be  set  up  ; 

for  the  debts  are  presumed  to  be  paid, 

ibid. 
&  The  true  meaning  of  the  statute  of 
.  limitations,  as  applied  to  titles  to  land, 

k,  that  the  party  shall  have  twenty 
.  •  years,  doping  which  it  should  be  open 

to  him  to  proceed  to  assert  his  title. 

Bond*.  Hojtkins,  -        -        413 

4,  Though  the  statute  of  limitations  does 
net  apply  in  terms  to  proceedings  in- 
equity, yet  such  proceedings  are  affect- 
ed by  analogy  to  the  statute:  so  that, 
In  general,  if  a  party  be  guilty,  of  such 

.torches  itt  pursuing  his  equitable  title 
as  would  bar  him  at  law,  he  shall  be 
barred  in  equity.  But  equity  will  re- 
move the  legal  bar  proceeding  from 

»  lapse  of  time,  as  it  would  any  other 
legal  advantage,  if  sought  to  be  used 
unconscientiously.    Ibid.        428,  431 

5.  Lapse  of  time  shall  not  prejudice  a 
person  who  has  title,  while  seeking  a 
discovery  of  that  title  from  persons 
who  have  possessed  themseivcaof  the 
evidences  of  it.    Ibid.      .      413,  425 

See  Possession,  1. 


ing  in  such  a  situation  that  the  de- 
fendant might  at  any  time  have  ap- 
plied to  dismiss  the,  bill  if  he  had 
thought  fit:  he  shall  not  avail  himself 
of  laches  in  the  pUiatiff  in  fiotf  pro- 
ceeding in  bar  of  the  relief  sought. 
Giffdtdv.lk>rt*>  '  '  ■  >  '  386\  405 
2.  Secus  8*mbl.    If  the  "suit  had  abated 

itf  the  mean  time,      .     -    '       '  ibtd. 

l 

LUNACtf. 

■ 

».        «  ■ 

See  Crrat  Seal,.  1. ' 


*  / 


M 

MARRIAGE,   (AltTlCLEB  ON) " 

1»  By  articles  previa*  to  the  timtffapc 
of  W.  T.  with  R.  F.  the  father  of  W. 
T.  "  band  die  whdle  of  the  farm  of, 
**  fcc  aaa  dowry  or4  marriage  portion 
**  to  his  son  W.  T*  along  with  Ft.  P. 
**  one  hatfof  said  farm  tote  fhertghr 
"  Htie  and  interest  sf  the  issue ,  wheth- 
"  er  son  or  daughter,  if  begotten,  on . 
«  the  body  of  R.  F.  by<9T.  T*  The 
issue  take -as  tenants  in  Qommpn.  Tag- 

5  art  v.  TaggaPt)'{  -—'>•-  .  §4 
oint-tenancy,  as  a  provision  for  Jthe~ 
children,  of  a  maxnage,  is  an  incon- 
venient mode  of  settlement,  -  88 
3,  Limitation  in  a  marriage  article,  to  A. 
for  life,  subject  to  annuities '  for  the 
lives  of  B.  and  C.  and  a  charge  for  a 
jointure  for  £k  if  &e  should  survive  A. 
and  after  the  death  of  said  B.  and  t\ 
A.  and  D.  then  to  (he  use  of  the  issuer 
&c :  The  limitation  t«  the  issue  is  not 
to  await  the  deaths  of  A.  B.  C.  and  jp. 
but  they  are  to  take  upon  the  death  of 
A.  subject  to  the  charges  for  B.  C.  and 
I}.    Bushell  v.  Bmshell,      -      90,95 


US  PENDENS. 

1.  Where  there  la  a  suit  pending  for  for* 
ty  jf ears,  and  not  abated,  but  reraain- 


MEMORAJYQA. 

Of  changes  on  the  Bench,  8cc.  136,  2,39 

MEMORIAL. 


See  Evidence,  3,  4. 
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MCHltGAGE.  l 

\.  Mortgagee  having  got  possession  of 
'  mortgagor's  title  deeds,  lodged  them 
with  an  attorney,  who  claimed  a  lien 
on  them  for  pusiaess  done  for  mort- 
gagee. On  the  application  of  mortga- 
gor, mortgagor  was  restrained  from 

*  proceeding  at  "Jaw  upon  his  collateral 
security.    Schkole  v.  Sail,        -      176 

9.  But  it  was  referred  to  the  master  to 
take  an  account  of  what  was  due  for 
principal,  interest,  and  costs,  an4  the 
costs  of  the  pftxeedings  at  law,  and 
the  money  to  bo  paid  into  the  bank  and 
remain  until  thfc  title  deeds  should  be 
secured,  the  atortgagor  paying  .the 
easts  at  law  and  in  equity,       -'      \TT 

3.  Mortgagee  hast  a  right  to  proceed  on 
'  his  mortgage  and  bond  at  the  same 

time,  (being  an  exception  to  the  rule, 
♦that  afiarty  shkll  not  aue  at  law  and 

*  in  equity  at  the  \ame  time)  ;  but  mort- 
gagor shall  not  be  obliged  f  o  pay  upon 

'.his  bond,  unlest  secure  of  his  title 
deeds  being  delivered  up,       -      ibid, 

4.  An  executor  of  A  mortgagee  restrain- 
ed frofn  enforcing  payment,  and  the 

,  money  ordered  Into  court,  where  there 
was  no  *heir  ofkhe  mortgagee  who 
cpulfl  re-convey, ,     -        -     .-      177 

SeelUGU'rfcy,  5. 


:?.'•♦. 


i 


$ee  Judgment,  1. 
Registry,  1,  2, 3. 


PAPIST. 


•  u  at  any  time  thereafter  during  hi* 
"  life  be  aualified  by  law  «a  to  da" 
In  1776  he  becomes  qualified  by  law  to 
carry  -  these  articles  into  execution. 
The  lands  were  not  specifically  bound 
by  these  articles  until  1778,  and  there- 
fore judgments  subsequent  to  1764, 
but  before  1778,  were  prior  liens. 
Kennedy  v.  Daly,        -        -  355 

2.  To  hold  that  the  articles  of  1764 
bound  the  lands  specifically,  would 
defeat  the  intent  of  the  parties,  by  giv- 
ing a  title  to  a  protestant  discoverer, 

371 

3.  Judgment  creditors  were  not  bound 
by  the  articles  of  1764  prior  to  the 
Statute  17  Sc  18  Geo.  £  From  the 
passing  of  that  statute  they  were 
bound,  -  373 

4.  A  papist  neglecting  to  take  the  oaths 
prescribed  by  the  statute  17  k  18  Geo. 
3,  'r.  49,  within  six  months,  fee.  was 
not  protected  by  that  statute  from  a 
protestant  information,  nor  enabled  to 
sue :  but  the  consequences  of  such  ne- 
glect are  removed  by  statute  33  Geo. 
3,  c.  21,  upon  his  performing  the  re- 
quisites therein  mentioned,    355,  381. 

PARENT  AND  CHILD. 

l.ln  case  of  a  legacy  left  by  father  to 
child,  the  child  having  no  other  pro- 
.  vision,  it  is  a  necessary  implication 
that  the  legacy  shall  bear  interest: 
but  this  implication  is  ousted  if  he  pro- 
vides any  maintenance  for  the  child, 
however  small  the  maintenance,  and 
however  large  the  legacy.  Elti*  v. 
Elth,  ---  5 

PAROL  EVIDENCE. 

See  Evidence,  1,  2. 

PART-PERFORMANCE. 

1.  Part-performance  does  not  take  a  case 
out  of  the  statute  of  frauds  at  law, 
though  it  does  in  equity.  &£terRhy 
v.  Hedge*,     -        -        -        123,130 


I.  A  papist,  by  articles  on  his  marriage,  -  „    , 

in  1764,  agrees  "  tip  convey  to  trustees  See  Agreements,  4,  5. 
u  In  strict  settlement,  i n  case  he  ehoidd 
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PERJURY. 
See  Affidavit,  1. 

POOR  RELATIONS. 

4 

See  Relations,  1,  2,  3, 
POSSESSION 

1.  Parties  obtaining  wrongful  possession 
and  setting  up  a  false  title  (under  co- 
lour of  instruments  finally  condemned) 
during  the  investigation  of  which  they 

.  are  protected  in  their  possession  by 
the  court,  shall  not  avail  themselves  of 
any  length  of  possession,  pending  the 
investigation,  as  a  bar  to  the  person 
who  ultimately  proves  to  have  the 
right    Bond  v.  Hopkins,      -        413 

See  Limitations,  4,  5. 

POWER. 

4 

1.  Power  was  given  to  husband  and  wife 
by  deed,  and  to  the  survivor  by  will 
duly  executed,  to  charge  settled  lands 
for  payment  of  debts  or  for  younger 
children. /The  wife  surviving  charged 
the  estate  by  will  executed  in  the  pre- 
sence of  two  witnesses  only.  Lord 
Hardwickk  held  that  though  the 
will  was  not  duly  executed  within  the 
meaning  of  the'power,  the  court  ought 
to  aid  the  defective  execution  in  fa- 
vour of  the  creditors  and  vounger 
children.    IVilkic  v.  Holmes,  (note)  60 

3.  Power  to  make  leases  is  to  be  con- 
strued as  liberally  as  powers  of  join- 
turing, charging,  &c. ;  and  a  contract 
to  make  a  lease  pursuant  to  a  power 
shall  be  as  binding  as  a  contract  to 
make  a  jointure  or  charge  pursuant  to 
a  power.     Shannon  v.   bradstreet^ 

52,  61. 

3.  Non-execution  of  a  power  is  where 
nothing  is  done.  Defective  execution 
is,  where  there  has  been  an  intention 

*  to  execute,  and  that  intention  suffi- 
ciently declared  ;  but  the  act  declar- 
ing the  intention  is  not  ah  execution  in  . 

*  the  fbrm  prescribed.        -        -        63 

4.  A  contract  to.execute  such  power  is 

;  a  sufficient  declaration  of  intent,  ibid.  . 


5.  Power  of  appointment  in.  such  shares 

and  proportions  as  Husband  and  wife 
should  by  any  deed,  in  writing,  direct^ 
not  well  executed  by  appointment  by 
the  will  of  the  husband  with  a  written 
endorsement  thereon  made  by  the  wife 
after  his  death,  expressing  her  appro- 
bation.   Bushell  v.  Bus/tell,      90,  96. 

6.  Nor  would  it  have  been  bettex  .if  the 
wife  had  ratified  it  at  the  time  of  the 
execution,  it  being  revocable  by  the 
husband  during  his  life,         -       ibid. 

See  Agreement,  6,  7,  $.  t:t 

Covenant,  1. 

PRACTICE. 

L  Where  an  injunction  is  obtained  for 
want  of  an  answer,  defendant  may  dis- 
solve it  by  giving  the  rule  to  dissolve, 
and  the  second  rule  in  six  days  after, 
which  shallbe  absolute  without  further 
order,  unless  plaintiff  files  exceptions 
in  four  days,  or  moves  on  equity  con- 
fessed in  eight  days,  or  on  the  first  day 
of  motions  afterwards  ;  notice  of  such 
motion  having  been  cntere^  with  the, 
register j  and  all  such  motions  shallbe 
listed  and  called  on  at  the  sitting  o£tjie 
court  on  such  motion  day.  '  General 
Bute,        -        -        -  l  '-        9 

2.  Writ  improvidently  issued,  If  within 
the  controul  of  the  Court  (cither  as  not 
having  gone  out  of  the  custody  of  the 
officer,  or  as  having-  been  returned) 
shall  be  quashed ;  if  beyond  its  con- 
troul it  shall  be  superseded.  Lessee 
of  Lawtor  v.  Murray ',  r        75 

3.  The  writ  commanding;  judges  to  seal 
a  bill  of  exceptions,  ought  to  bfe  made 
out  by  the  clerk  of  the  crown,  fm4  not* 
by  the  cursitor,  -        -75, 80 

4.  Such  writ  ought  not  to  issue  without 
special  order  from  the  person  folding 
the  Great  Seal,         -        -        75,  80 

5.  If  a  creditor  coming  in  under  a  decree, 
require  relief  which  cannot  be  had  by 
re-hearing  the  original  cause,  h{  ought 
to  file  a  cross  bilj.  Latouche  v.  Ld 
Dunsany,      -  -        -        149 

6.  In  all  cases  where  conditional  orders 
are  granted,  if  cause  be  not  shewn  on 
the  motion  day  next  after  the  expira- 

.   tion  of  the  time  limited  by  such  order. 


A&  GENEtAL  INDEX. 

or  a  notioe  of  shewing  ciom  served  court  cannot  open  the  bidding  merely 

(which  is  to  be  entered  with  the  re-  on  a  suggestion  of  there  being  persona 

r.    gttter)  the  register  shall  give  a  certi-  ready  to  bid  in  advance,  without  first 

Scat?  of  no  cause.   Notices  so  entered  setting  aside  the  order  confirming  the 

to  have  precedence  of  all  other  mo-  sale.    And  that  order  ought  not  to  be 

tions  save  injunction  motions.  General  set  aside  but  on  grounds  of  fraud  or 

Ruby    -----        178  surprise.     Executor*  of  Fergus  v. 

7,  In  all  cases  where  personal  interro-  Gore,          .  -            -           -          350 

gatoriea  for  examinations  before  the  16.  Where  a  decree  has  been  had  against 

master  are  exhibited,  such  interroga-  a  prior  tenant  in  tail,   affecting  the 

tories  shall  be  settled  and  approved  rights  of  tenant  in  tail  in  remainder, 

by  the  master,  if  the  party  to  be  ex  a-  the  latter  may  file  a  supplemental  bill 

mined  shall  require  the  same.    Gene-  to  make  himself  party  to  the  former 

rat  RuUy       -                                 178  suit,   for  the  purpose  of  appealing. 

3.  Injunction  raised  pending  notice  of  a  Giffardv.  HorL,     -        *        386,  412 

motion  for  a  dedimue,  is  dissolved  of  See  Costs,  2,  5.    Great  Scal,  1* 

course  on  the  dedimus  being  granted.  Guardian,  1.  Re-hearing,  *. 

JlPMahon  v.  0%Brieni          -        237  Wills,  (proving  of)  1. 
9,  Substitution  of  service  of  subpoena  to 

appear  and  answer,  on  a  person  to  PRINCIPAL  fc  AGENT, 
whom  defendant,  residing  out  of  the 

jurisdiction,  had  given  a  power  of- at-  See  Agent,  3. 
torney  to  act  for  him  in  the  manage 

tnent  ot  his  affairs  ;  refused.    Smith  PRIVILEGE, 

v.  Hibernian  Mine  Company \        238  " 

.10.  The  practice  in  England,  when  some  SeeBAincxuT,  5,  6. 

parties  are  out  of  the  jurisdiction  and  Solicitor,  1. 
others  within  it,  is,  to  charge  the  fact 

in  the  bill,  that  such  parties  are  out  of  PROTECTION. 
the  jurisdiction,  and  then  the  court 

!     can  pfoceed,  without  prejudice  to  the  See  Bankrupt, 5,  6. 
rights  of  such'  parties,    -  '     -       240 

11.  On  demurrer  to  the  whole  bill  being 
'    allowed,  the  bit!  shall  be  dismissed, 

and  costs  shall  be  taxe4  as  upon  a  dis- 

missal ;  except  the  costs  upon  the  de-  Vfc 

muryer,  which  shall  be  allowed  as 

heretofore.    General  Rule>     -     304  QUASI  ESTATE  TAB* 

12.  It  is  not  necessary  to  file  a  supple, 
menf  al  bill  in  order  to  state  that  an  See  Will,  1. 
habere  has  been  executed  and  posses- 
sion changed,  pending  the  cause,  306  _, 

13.  Bilt  to  perpetuate  testimony  merely,  " 
ought  not  to  be  brought  to  a  hearing ;                                 _ 
but  |f  it  pray  relief,  the  defendant  may                                  K 
set  it  down  for  a  dismiss.    Faugitan  t. 
Fingeraldj             -           -           216                        RECEIVER. 

14.  Hctfr  at  law,  defendant  in  such  bill, 
has  a  right  to  have  His  coats,  tho*  he  See  Cresitob,  %  3. 
crots^xamine  plaintiff's  witnesses  ; 

but  if  he  examine  witnesses  on  his  own  RKQSSTRY 

part,  he  sha\l  not  have  carts  a&tothat, 

ibid.  1.  The  registry  of  deed*)  fee.  under  th» 

15.  Ajtar  a  saUwgohrfr  confirmed,  the     tut.  6  Jmu  *.  3,  m  m*  notice.  It 
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./     would  be  mischievous  so  to  consider  RELATIONS. 

~      it.    Bushcllv.  Bushell,  92,97,.  103. 
.  ^-T  Latouche  v.  Lord  Dunsany,  and  e  1.  Legacy  to  executors  to  be  distributed 

contra,         -        -        137,157      amongst  the  fibor  relations  of  testator: 

\  rri  2.  But  the  fourth  clause  of  that  statute      a  relation  who  was  poor  at  the  time  of 

7*      gives  to  all  deeds  registered  as  thereby      testator's  death,  but  became  rich  be- 

directed,  efficacy  in  law  and  equity      fore  distribution,  not  entitled.   Mahon, 

according  to  the  priority  of  the  time  of      v.  Savage,  111 

registry,  92,  98  2.  Poor  relation  dying  before  distribution, 

3.  The  provision  in  this  clause  {Sect.  4.)  his  claim  is  not  transmissible  to  his 
not  being  contained  in  the  English  re-  personal  representative,  -  1 J 1 
gistry  acts,  has  produced  a  difference  3,  Where  a  person  has  a  power  of  dis- 
m  the  decisions,  -  -  98,  160  •  tribution  among  f*oor  relations,  he 
(The  English  cases  examined)    .99,      may  distribute  among  ail  poor  rela- 

101  tioifc  however  remote :  put  where  the 

4.  This  provision  in  the  Irish  act  has  court  is  called  on  to  distribute  in  fail- 
given  even  to  articles,  if  registered, .  ure  of  the  person  so  empowered,  it 
against  a  legal  conveyance,  a  force  will  confine  itself  to  relations  within 
and  effect  which  they  have  not  in  the  Statute  of  distributions,  -  '  lit 
England,                                        102 

5.  A  mortgage  is  prevented  by  the  ope-  REMAINDER-MAN. 
ration  of  the  registry  act  6  jinn.  c.  2, 

from  tacking,  so  as  to  gain  a  priority  1.  Remaiader-man  lying  by  and  suffering 

against  mesne  registered  incumbran-  a  tenant  te  lay  out  money  under  an 

ces.    Latouche  v.Ld.  Dunmny  ;  Ld.  agreement  with  tenant  for  life,  without 

Dunsany  v.  Latouche,      -     137, 157  giving  him  notice  of  his  intention  to 

6.  For  the  purpose  of  adjusting  the  pri-  impeach  his  title ;  a  ground  of  relief 
orities  between  deeds  under  this  act,  against  the  remainder-man.  Shannon 
judgments  also  obtain  priorities,  al-  v.  Bradstreet,  -  -  " ;  -  52,  73 
though  not  generally  within  the  con-  2.  After  lying  by  for  a  length  of  time, 
temptation  of  the  act,        -      137, 160  remainder-man  shall  not  turn :  round 

7.  Construction  of  the  words  in  this  stat-  the  tenant  to  seek-  compensation  a- 
ute,  sect.  4.  "  according  to  the  right,  gainst  the  assets  of  tenant  for  life,    74 
44  title,  and  interest  of  the  person  so 
« conveying,"       -       -       -        159  $ENEWA& 

8.  Judgment  creditors  have  no  priority 
by  the  registry  act,  except  where  pri-.  1.  A  renewal  of  a  lease'  for  lives  taken 
ority  between  deeds  is  to  be  adjusted,  by  tenant  for  life,  is  a  trust  for  the 

161  benefit  of  those  in  remainder.  Bowie* 
(Sed  nota.  This  position  has  been  de-  v.  Stewart,  -"..'-.  -  .  -  209 
nied  by  the  court  of  Exchequer.  See  2.  Renewal  of  a  lease  taken  by  a  trustee, 
D*Arcy,  executor  of  Burke  v.  the  '  shall  enure  to  the  benefit  of  cestui  que 
heir  and  ter-tenants  of  Chambers  ;  trust.  Griffin  v.  Griffin,  -  352 
Appendix,  467)  3.  Under  the  tenantry  act,  19  &  20  Geo* 

3,  t.  30,  what  shall  be  deemed  rea- 
RE-HEARING.  sonable  time  after  demand  for  paying 

renewal  fines,  must  in  all  cases  depend 

1.  Petition  for  a  re-hearing  ought  to  state      on  the  cricu instances ;  and  circu m  stan  - 

the  grounds  on  which  it  is  sought  to      ces  previous  as  well  as  subsequent  to 

re-hear  the  cause,        •     -  398      the  demand,  arc  to  be  taken  into  the 

consideration.    Therefore,  where  the 
demand  was  on  the  6th  of  'Oct.  a  ten- 

Vol.  I.  3  R 
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Sec  Agreements,  3,  4,  5,  6,  7, 8, 9, 
10, 12. 
Part-performance,  1. 

STATUTE  OF  LIMITATIONS. 
See  Limitations,  1,  2. 

STATUTE  OF  DISTRIBUTION. 
Sec  Relations,  2,  3. 

STATUTE  OF  USURY. 
See  Usury,  1, 2,  3. 


TACKING. 

1.  Tacking  prevented  by  the  registry 
act  in  Ireland,  157 

See  Registry,  5,  6. 

TENANT  IN  TAIL. 

See  Appeal,  L   Decree,  3. 

TENANTS  IN  COMMON. 

See  Marriage  Articles,  !• 

TENANTRY  ACT. 

1.  The  demand  required  by  the  tenantry 
*•  act,  19  fc  20  Geo.  3,  need  not  be  in 
writing ;  nor  is  any  precise  form  pre- 
scribed for  it.  Jack^n  v.  Sounder;  443 

See  Renewal,  3. 

TITLE  DEEDS, 

L  Tenant  lor  life  is  entitled  to  the  pos- 
session of  the  title  deeds,  223 


1.  Where  lands  are  devised  in  trust  for 
payment  of  debts,  th*  statute  of  limi- 
tations runs  not  in  equity  after  the  death 
of  testator,  against  debts'*  not  barred 
thereby  at  his  death.  Executor*  of 
Fergu*  v.  Gore,    -  107 

TRUSTEES. 

1.  The  rule  that  "  a  trustee  shall  gain 
44  no  benefit  for  himself,"  shall  net  en- 
title a  cestui  que  trust  to  compel  a 
party  who  knew  nothing  of  the  trust, 
to  execute  an  agreement  made  with 
the  trustee,  and  on  the  credit  of  his 
solvency.    0%Herlihy  v.  Hedge;  123, 

2.  All  persons  coming  into  possesston^of 
property  bound  by  a  trust  with  notice 
of  the  trust,  are  chargeable  io  equity  .as 
trustees,        ....       2(52 

&  Trustees  and  their  representative* 
are  chargeable  in  equity  for  a  breach 
of  trust,  whether  they  derived  benefit 
from  it  or  not,     •  -  -  .     2?2 

4.  Renewal  of  a  lease  taken  by  a  trustee, 
shall  enure  to  the  benefit  of  the  teste* 
que  trust,    Grijgviy.  Qrijfhiy        362 

5.  If  a  trustee  convert  to  a  person  with 
notice,  and  takes  a  re-conveyance,  it 
operates  nothing, ,        ~    .   •       8f9 

6.  So,  if  the  person  to  whom  he  conveyed 
had  bo  notice,  yet  on*  tbe  re-con*£yi 
ance  the  trust  would  .attach*  though  it 
did  not  attach  on  the  person  to  whom 
he  conveyed :  nor  would  hav^attaeh- 
ed  if  that  person  had  conveyed  to  ano# 
ther  without  notice,       r       *       3T9 

USURY. 

1.  A  beneficial  lease  granted  at  the  same 
time  with  a  loan  of  money  by  lessee  to 
lessor,  held  fraudulent  and  void,  as 
affording  to  the  lender ,  a  profit  on  the 
money  lent,  beyond  legal  interest 
Browne  v.  O'Dea,         •  •     . ,      its* 

2.  In  order  toprevent  the  statute  of  usury 
applying  to  such  transactions,  it  aught 


493  GKNERAL  INDEX. 

to  appear  "  that  the  lease  was  cor-  necting  the  loan  with  the  lease  mored 

44  tractcd  for,  wholly  independent  of,  from  the  lessor.  Molloy  v.  Irwtny  310 

u  without  any  regard  to,  and  uncon-  7.  Hut  an  under-tenant,  bona  JSde9  and. 

"  nected  with  a  loan,  or  treaty  or  com-  not  concerned  in  the  transaction  of  the 

u  munication  for  a  loan  of  money."  loan,  not  disturbed)      -       *       ibid. 
SembL    Hunt  v.  Potter  i   Drew  v. 

Power  y  (note)       -        -        -        119  m 

3.  A  beneficial  lease  obtained  under  the 

influence  of  loans  of  money  made  or  __. 

expected  to  be  made  by  the  lessee  to  ▼* 

the  lessor,  is  a  fraudulent  evasion  of 

the  statutes  of  usury,  and  an  undue  WILL. 

advantage  taken  of  the   lessor,  and 

therefore  void.    Drew  v.  Power,  182  1.  A  qvari  estate  tail  cannot  be  barred 

4.  In  such  cases,  the  true  consideration  by  will,  SembL  *    -        -                294 
is,  not  whether  the  loan  of  money  was  See  Chosk  in  Action,  1* 

part  of  the  bargain  made,  but  whether 

the  relation  of  debtor  and  creditor  was  WILLS,  (PROVING  OF) 

that  which  induced  the  granting  of 

the  lease,       ...       191, 193  1.  All  wills  to  be  proved  shall  be  pro- 

5.  The  statutes  against  usury  are  found-  duced  in  the  custody  of  the  proper 
ed  on  principles  of  public  policy ;  and  officer,  and  delivered  to  the  exaxm- 
it  is  against  public  policy  that  those  ner  or  commissioners,  and  by  them  re- 
who  make  profit  on  their  money  with-  delivered  to  the  same  officer  after  exar 
out  hazard  should  have  as  large  a  mination  closed.  General  Jfa/r,  114 
profit  as  those  who  employ  it  in  ha- 
zardous undertaking,      -        195,312  WRIT. 

6.  A  lease  granted  at  the  same  time  with 

a  loan  of  money  by  lessee  to  lessor,  set  See  Practice,  2,  3,  4. 
aside  j  although  the  proposal  for  con- 
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